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LAW AND COMMONSENSE, 

By 

Shri H. S. Ursekar., M,A. LL.B., 

Presidency Magistrate, Bombay. 

“ Law is an ass ” is a well-known metaphor which represents the ill-conceived 
ideas of the man in the street as to law. I ’<lo not know the author of this adage who 
in a sublime mood of censure condemned law which is the foundation of stable 
society. It may be unnecessary to go to the root of its authorship. However, 
it is necessary to go to the root of this popular misapprehension for two reasons. 
Firstly, it poses a paradox. Law, at least in a democracy, is the essence of the 
collective wisdom of the people and hence the question arises as to how wisdom 
can be equated with stupidity. Secondly, democracy is a Government by laws 
and not by men. The rule of law is the sustaining power of any democracy. Hence 
any gross misapprehensions about law merits an examination. 

What is law ? The Mahabharata says “Law is that which sustains (the society).” 
But this can hardly be regarded as a definition of law, it is at best its description, 
as it concerns itself with the purpose of law rather than with its contents. The 
Austinian definition viz., law as the command of the State refers more to the source 
and sanction of laiy. Salmond defines law as the body of principles recognized 
and applied by the State in the administration of justice. Thus law consists of 
both the Statute law as well as .the Judge-made law. The primary purpose of law 
in a Police State is to secure peace and order by protecting the ordinary rights 
of the subjects. A new dimension is added to the purpose of law in a Welfare State 
in that law is regarded as an instrument to secure social justice and social welfare 
by safeguarding the fundamental rights of the citizens. 

Then why should law which is the foundation of the whole Universe appear 
to be stupid, lacking in common sense to the layman and even at times to the law- 
yer. I, for myself would categorize such cases under five heads : (i) Where there 
appears to be variance between law and justice J (2) Where there appears to be 
variance between law and morality; (3) Rigidity of law; (4) Some peculiar rules 
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of law and (5) Some paradoxes in law. Now let us turn to their particular considera- 
tion. 


In cases where it api^cars that law and justice are at loggerheads people feel 
that law is assinine, while justice is forever divine. The popular conception of 
justice is two-fold, viz., that justice must punish the wrong-doer and protect the weak. 
In the “ Mrichhkatikam ” one of tlm duties of the ideal judge as set out in Act IX 
V, 5 is that a Judge must protect the weak and punish the knave. Secondly, justice 
stands for equality. Now actually we come across a case where A is murdered 
by B with a knife in broad day light in the market place in the presence of a number 
of helplessly sympathetic spectators. At the trial we find that B is acquitted. 
Thfe legal grounds for the acquital may vary. May be B is held to be not guilty 
as the prosecution did not discharge its burden satisfactorily. Now this result 
in law may arise from that sound presumption of criminal law that every accused 
is presumed to be not guilty till his guilt is proved- by the prosecution on whom 
the burden lies to show that B committed the murder. Most people had lead about 
the murder in the paper already and many had perhaps witnessed it and yet the 
murderer is let off by Court after a trial. In shell 'cStes 'people think that law is 
an ass. Besides B might have been given the benefit of doubt by tlie Judge as the 
evidence led may be exclusively of partisan witnesses whose evidence stands vitiated 
by malice pre-conceived. But a man in the street is unable to understand that 
the Court is not to administer justice blindly in the spirit of eye for an eye but it 
has to administer justice according to law, i.e., justice controlled by the principles 
of law and the rules of procedure. Further popular feeling of equality is some- 
times found to be outraged by the decision of the Court where for example on the 
same evidence some of the accused arc found guilty and cithers found not guilty. 
The popular horror is intensified if the latter category includes a man of position. 
This is because the popular mind is blissfully ignorant of the rules of appreciation 
of evidence. 


The second category of this misconception arises where law appears to be in 
conflict with the popular idea of morality. Even the Bhagwad Gila emphasises 
that when the women stray away from the path of virtue a chain-reaction of calami- 
ties ensues. A common man’s sense of morality is Shaken -when he sees that under 
the law of the land a man committing adultery is punished while the adultcrcSs 
can continue her intrigues with impunity. He is puzzled At the provisions that an 
intercourse by a man with a maiden above the age of sixteen or ^vith A \v'idow is 
not an offence. His embarrassment knows no bounds when lie Icdrns that it is 
no offence even to commit adultery if the husband of tile loose lady consents or 
connives at the illicit entanglement. Now, in such cases a lay mind thinks that 
law is foolish. He fails to grasp however that legal justice and moral justice do 
not go hand in hand and that the culpability of the moral breaches is necessarily 
conditioned by the will of the legislators. 

Rigidity of tlic law sometimes provokes the censure that Jaw is an ass. Law is 
at times rigid, inflc.\iblc and formal and whcic the softening influence of equity 
cannot come into play a i-ulc of law would appear to be foolish. For example, 
under the Bombay Shops and Establishments Act, for breaches of the provi- 
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sions of the Act, a, Court cannot impose a fine of less than Rs, 25. 'In the case of 
a petty shopkeeper this minimum quantum of fine may< work great hardship and 
in such a lease the rigour of the law being un tempered by equity, law appears to be 
stupidly 'harsh.. But it. is well-known that equity follows the laAvand hence in 
such cases no relief can be granted to such a person. Now it must be remembered 
that the Shops and Establishments Act is a social welfare statute meant for giving 
relief to the shop assistants. Similarly under section 5 of the Suppression of Immoral 
Traffic in Women and Girls Act, 1956, the Court is bound to impose in case of 
conviction a minimum sentence of one year on the offender ■who procures a girl 
for the purpose of prostitution. Here also the rigidity of law proceeds from the 
anxiety of the law-makers to safeguard helpless women from traffickers in flesh in 
order to stamp out social vice. The non-compliance with the provisions as to the 
giving of the statutory notice as under section 80 of the Civil Procedure Code leads 
to the disastrous result of the dimissal of the suit of a subject against the State. 
Such rigidity of law leads the common man to look upon law as an ass, as he is 
unable to appreciate the reasons behind the rule. 


The fourth category consists of cases where the law itself appears to be stupid 
and unjust as where it has to prescribe an artificial time limit for the enforcement 
of rights, e.g., a common man cannot understand the three year time limit for filing 
a suit on a pro-note. Why should his right to recover the loan be barred if he is 
late by a day or so in instituting a suit. •> He cannot reconcile himself to the legal 
consideration that his right to recover the loan remained but his remedy is barred. 
It is like “ Mother safe, child lost ” type of consolation. Take a case of a charge 
of kidnapping" a girl out of legal guardianship. If the girl is removed today — the 
accused is found to be guilty, while if she is removed the next day, from her parents’ 
house after she has completed the i6th year the kidnapper commits no offence. 
To a man of commonsense this seems to be a case of gross want of commonsense. 
Further under the Penal Code a child below the age of 7 cannot commit an offence 
but on the completion of the 7th year he is liable to be arraigned. The truth is 
that law has to draw the dividing line as to the age or the time factor somewhere 
and wherever the line may be drawn, it will be open to the facile criticism as to 
what happens overnight. 


Lastly, I may. point out some peculiar paradoxes which baffle the lay mind. 
How can one be guilty of stealing one’s own watch. But one can be guilty under 
certain circumstances, e.g., if A gives his watch for repairing to the watch-maker 
^ and if A removes it without B's consent and then turns round and demands _ 
the damages from B for losing his watch, A can be held guilty for committing 
theft of his own watch. Now a common man fails to understand, firstly, that theft 
s not an offence against o'wnership but that it is an offence against possession and 
econdly, he overlooks that A had acted dishonestly. Take another case. Sec- 
ion 464) Indian Penal Code, in Explanation /provides that you can be guilty of forg- 
ing your own signature, section 375, Indian Penal Code, lays down that you can be 
guilty of ravaging your own wife if she is belovv the age of fifteen. In Civil Law 
^00 a layman considers the provision that a landlord cannot enter his own pre- 
tnises which are let out to a tenant wthout the latter’s permission to be stupid. 
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The true position appears to be that, most of these misapprehensions spring 
from ignorance of the spirit behind the law or the reasons for the rule. Coke said 
“ reason was the life of the Law However, what Justice Hohnes said appears 
to be the truth viz., the life of the law had not been reason but experience. 
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NOTES OF REGENT GASES. 

[StTPREME Court.] 

P.B, Gajettdragadkar, iT.A*. Wanchoo Western India Match Go., Ltd. v, 

and K.C. Das Gupta, JJ. Their Workmen. 

3rd May, 1963. C.As. Nos. 300-301 of 1963, 

Industrial dispute — Production bonus — If to be extended to sales office staff— Meaning. 

The management’s contention that the Tribunal has erred in thinking that the 
inspectors, salesmen and retail salesmen are workmen must therefore be rejected. 

It is equally trite that just as a man who makes an article, be it bricks or steel, 
or boxes or some thing else by using different materials in such a way as to make 
them more suitable to satisfy people’s wants is engaged in productive labour, so 
also is the person or persons who help in the ultimate achievement of satisfaction of 
those wants by bringing them to the consiuner’s reach. Therefore, it would be 
unreasonable to say that though those who make the matches are “ producing ”, 
but those who sell them are not. 

Again, as in most questions which come before the Courts, it is the substance 
which matters and not the form ; and every fact and circumstance relevant to the 
ascertainment of the substance deserve careful attention. 

On an analysis of the materials on the record we are clearly of opinion that the 
correct principles have been applied in a fair and reasonable manner and the con- 
clusion reached cannot be challenged before us. 

We confirm the Tribunal’s decision that the production bonus scheme should 
be extended to the sales office staff and remand the case to the Tribunal for deci- 
sion after taking note of all relevant facts whether the production bonus scheme in 
force in the factory and the factory staff should be extended to the sales office staff 
with or without modification. 

G. B. Pai, Advocate and J. B. Dadachanji, 0 . C. Mathur and Ravinder Narain 
Advocates of Mjs. J. B. Dadachanji & Co., for Appellant (In G.A. No. 300 of 1963) 
and the Respondent (In G.A.N0, 301 of 1963), 

C.B. Agarwala, Senior Advocate (C. P. Lai and G. C. Mathur, Advocates, with 
him), for Respondents (In C.A. No. 300 of 1963) and Appellant (In C.A. No. 301 
of 1963). 

G.R. 


Order accordingly. 
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[Supreme Court.] 

B.P. Sinha, C.J., S. K. Das, Murarka Radhey Shyam Ram Kumar r. 

Raghitbar Dayal, KRajagopala Ayyangar Roop Singh Tathorc. 

and JM. Mudholkar, JJ. C.As.Nos. 30-31 of 1963. 

‘]th May, 1963. 

Representation of People Act {XLIII of 1951), sections 79, 81,82, 83, 85, 86, 87, 88, 
89, 90, 100 and 1 17 — As amended by Act XI of 1961 — Verification of pleadings in the 
manner laid down in the Code of Civil Procedure {V of 1908). 

Therefore we do not think that the decision in Jagan Hath v. Jaswant Singh, 
(1954) S.C.J. 257 ; (1954) I M.L.J. 480 : (1954) S.C.R. 892, is determinative of 
the problem before us. We need not however pursue this question any further, 
because we have held that in the present cases there was no contravention of the 
provisions of section 82 of the Representation of the People Act. 

It seems clear to us that reading the relevant sections in Part VI of the Act, it 
is impossible to accept the contention that a defect in verification which is to be 
made in the manner laid down in the Code of Civil Procedure, 1908, for the veiifi- 
cation of pleadings as required by clause (c) of sub-section (i) of section 83 is fatal 
to the maintainability of the petition. 

We are of the view that the word “ copy ” in sub-section (3) of section 81 
does not mean an absolutely exact copy, but means that the copy shall be so true 
that nobody can by any possibility misunderstand it {See Stroud’s Judicial Dictionary 
third edition, volume 4, page 3098). In this view of the matter it is unnecessary to 
go into the further question whether any part of sub-section (3) of section 81 is 
merely directory. Several English decisions were cited at the Bar. 

We agree with the view expressed by the Election Tribunal and wc do not 
think that the defect in the verification due to inexperience of the Oaths Commis- 
sioner is such a fatal defect as to require the dismissal of the election petition. 

M.C. Setalvad and G.S. Pathak, Senior Advocates, (W.P. Xaihwani, H.J. Thackcf 
and G.C. Mathur, Advocates, with them), for Appellant (In C.A.No. 30 of 1963) _ 

G.S. Pathak, Senior Advocate, (JV.P. Nalhwani, H.J. Thacker and G.C. Mathur, 
Advocates, with him), for Appellant (In C.A. No. 31 of 1963). 

S.C. Agarwala, R.K. Garg, D.P. Singh and M K. Ramamurtht, Advocates of M/s. 
Ramamurthi & Go., for Respondent No. 2 (In C.A.No. 30 of 1963). 

R.IC. Garg, Advocate of M/s. Ramamurthi & Co., for Respondent No. 2 (In 
C.A.No. 31 of 1963). 

V.K. Krishna Menon, Senior Advocate, {Janardan Sharma, Advocate, with him), 
for Intervener. 

G.R. Appeals dismissed. 

[Supreme Court.] 

P.B. Gajcndragadkar, K.If. Wanchoo Ananda Bazar Patrika (P.) Ltd. v. 

and K.C. Das Gupta, JJ. TJicir Employees. 

^Ih May, 1963. . C.A. No. 633 of :962. 

Industrial Dispute — Plea of mala fide in discharging an employee. 

The position, tlms, is that the conclusion of tiic Labour Court that the cnquir>' 
was not fair and that the appellant has acted mala fide in discharging Mr. S.arkar 
cannot be susUained. Wc have repeatedly pointed out that though industrial 
adjudication can and must protect industrial employees from victimisation, a finding 
as to mala fide or victimisation should be drawn only where evidence has been let to 
justify it ; such a finding should not be made cither in a casual manner or light- 
lieartedly. In our opinion, no material was produced before the Labour Court in 
the present proceedings to justify its finding cither that the enquiry' was unfair, or 
that the conduct of the appellant in discharging Mr. Sarkar nas mala fide. 
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A.V. Viswanatha Sastri, Senior Advocate {K. Baldev Metha Advocate, with him), 
for Appellant. 

jV. C. Chatierjee, Senior Advocate {M. K. Ramamurthi, R. K.Garg, S. C. Agarwala 
and D.P. Singh, Advocates of Mjs. Ramamurthi & Co., with him), for Respondents. 

G.R. Appeal allowed. 

[Supreme Court.] 

K. Subha Rao, Raghubar Dayal and Union of India v. 

J.R. Mudholkar, JJ. Sri Ladulal Jain. 

^th May, 1963. C.A.No. 717 of 1962. 

Railways Act {IX of i8go), section 77 — Sctions 20 and 80, Civil Procedure Code 
{V of 1908) — Articles 19 and 298 of the Constitution — Meanings of ‘ Public Service^ and 
‘ Profit element.’ 

Distinguishing the case olSatya Narain v. District Engineer, P.W.D., A.I.R. 1962 
S.C. 1 1 61, the Court held “this case simply held that commercial activity carried on 
with profit motive cannot be held to be ‘ public service It does not hold that 
such activity carried on by Government will not be ‘ business ’ if conducted without 
profit motive. 

We are of opinion that ‘ profit element ’ is not a necessary ingredient of carrying 
on business, though usually business is carried on for profit. It is to be presumed 
that the Railways are run on a profit, though it may be that occasionally they are 
run at a loss. 

The case reported as Director of Rationing and Distribution v. The Corporation of 
Calcutta and others, (1961) i S.C.J. 406 : {1961) i M.L.J. (S.C.) 88 : (1961) i An. 
W.R. (S.C.) 88 ; (1961) M.LJ. (Grl.) 225 : (1961) i S.C.R. 158, relied on, for 
the appellants is reaUy of no help to them. 

In view of what we have said above, we hold that the Union of India carries on 
the business of running railways and can be sued in the Court of the Subordinate 
Judge of Gauhati within whose territorial Jurisdiction the head-quarters of one of 
the railways run by the Union is situated. We accordingly dismiss the appeal 
with costs. 

D.R. Prem, Senior Advocate {P.D. Menon, Advocate for R.N. Sachthey, Advocate, 
with him), for Appellants, 

G.R. . Appeal dismissed. 

[Supreme Court.] 

P.B. Gajendragadkar, K.JI. Wanchoo Sur Enamel and Stamping 

and K.C. Das Gupta, Jf. Works, Ltd. v. The Workmen. 

1 th May, 1963. C.A.No. 681 of 1962. 

Industrial Disputes Act {XIV of 1947), sections 15-F, 25-F and 25-F — “ Continuous 
Service” as defined in section 2 (eee). 

On the plain terms of the section only a workman who has been in continuous 
service for not less than one year under an employer is entitled to its benefit “ Con- 
tinuous service ” is defined in section. 2 {eee) as meaning uninterrupted service, and 
includes service which may be interrupted merely on account of sickness or autho- 
rised leave or an accident or a strike which is not illegal or a lock-out or a cessation 
of work which is not due to any fault on the part of the workman. What is meant 
by “ one year of continuous service ” has been defined in section 25-B. Under 
this section a workman who during a period of twelve calendar months has actually 
ivorked in an industry for not less than 240 days shah, be deemed to have completed 
one year of completed service in the industry. 

_ Where, as in the present case, the workmen have not at all been employed for a 
penod of 12 calendar months it becomes unnecessary to examine whether the actual 
days of work numbered 240 days or more. For, in any case, the requirements 
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of section 25-B would not be satisfied by the mere fact of the number of working 
days being not less than 240 days. 

The appeal is therefore dismissed in respect of Manik Chandra Das, but allowed 
in respect of Nagen Bora and Monoharan. 

P.K. Sen Gupta and D.jV, Alukkerjee, Advocates, for Appellant. 

Janardan Shama, Advocate, for Respondents. 

G.R. Appeal allowed partly, 

[Supreme Court.] 

S.K. Das, K. Subba Rao, Raghubar Dayal, Valjibhal Muljibhai Soneji v. 

R'. Rajagopala Ayyangar and The State of Bombay. 

J.R. Mudholkar, JJ. C. As. Nos. 122 and 123 of 1963. 

8/A May, 1963. 

Land Acquisition Act { I of 18 4), sections 4. g), and 6 — Road Transport Corporir 
iion Act, (1948 ) — Bombay State ^Road Transport Act LXIV of — Meaning of 
‘Local Aulbonty’ — General Clauses Act, iSgy. 

In our view the acquisition impugned in tliis case having been made for the 
benefit of a Corporation, though for a public purpose, is bad because no part of 
the compensation is to come out of public revenues and the provisions of Part VII 
of the Land Acquisition Act have not been complied with. We, therefore, aUotv 
the appeals and decree the suits of the appellants tsith costs in all the Courts. 

J.C. Bhatt, Advocate and V.J. Alerchant, Advocate of Aijs. Gagrat & Co., for 
Appellants, (In both appeals). 

C K. Daphtary, Attorney-General for India and JP.S. Bindra, Senior Advocate, 
{R.H. Dhebar, Advocate with them), for Respondents Nos. i and 3. (In both the 
appeals) . 

G.R. Appeals allowed. 

[Supreme Court.] 

K. Subba Rao, Raghubar Dayal and Nagraj v. 

J.R. Mudholkar, JJ. The State of Mysore. 

8/A Aiay, 1963. Cr. A. No. 172 of 1962. 

Criminal Procedure Code {V of 1898), sections 132 and 197 — Sanction of Government — 
Mysore Police Act, 1908. 

It follows that the Inspector-General of Police can dismiss a Sub-Inspector 
who is a police officer below the grade of Assistant Superintendent. No sanction, 
therefore, of the State Government for the prosecution of the appellant rvas neces- 
sary’ even if he had committed the offence alleged while acting or purporting to 
act in the discharge of his official duty. 

It is well settled that the jurisdiction of the Court to proceed ivith the com- 
plaint emanates from the allegations made in the complaint and not from what is 
alleged by the accused or what is finally established in the case as a result of the 
evidence recorded. 

It follows, therefore, that the contention that a police officer cannot be prose- 
cuted w-ithout the sanction from the State Government for an offence uhich he 
alleges to have taken place during the course of his performing the duties under 
Chapter IX of the Code cannot be accepted. His mere allegation will not suffice 
for the purpose and will not force the Court to throw away the complaint of which 
it had properly taken cognizance on the basis of the allegations in the complaint. 

The Hieh Court has said that when the Sessions Judge be satisfied that the 
facts proved bring the case within the mischief of section 132 of the Code then he is 
at liberty to reject the comp’aint holding that it is barred by that section. We 
consider this to be the right order to be passed in those circumstances. It is not 
essential that the Court must pass a formal order discharging or acquitting the 
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accused. In fact no such order can be passed. If section 132 applies, the com- 
plaint could not have been instituted without the sanction of the Government and 
the proceedings on a complaint so instituted would be void, the Court having no 
jurisdiction to take those proceedings. When the proceedings be void, the Court 
is not competent to pass any order except an order that the proceedings be dropped 
and the complaint is rejected. 


R. Gopalakrishnan, Advocate, for Appellant. 

B.R.L. Iyengar and P.D. Menon, Advocates, for Respondent, 


G.R. 

[Supreme Court.] 


Appeal dismissed. 


P.B. Gajendragadkar, K.N. Wanchoo 
and K.C. Das Gupta, JJ. 

8 th May, 1963. 


The Associated Cement 
Companies, Ltd. v. The Workmen 
C.A. No. 636 of 1962 

Industrial Disputes Act {XIV of 1947) — Dismissal — Domestic enquiry. 

As we have repeatedly emphasised, domestic enquiries must be conducted 
honestly and bona fide with a view to determine whether the charge framed against 
a particular employee is proved or not and so, care must be taken to see that these 
enquiries do not become empty formalities. If an officer claims that he had him- 
self seen the misconduct alleged against an employee, in fairness steps should be 
taken to see that the task of holding an enquiry is assigned to some other officer. 
How the knowledge claimed by the enquiry officer can vitiate the entire proceed- 
ings of the enquiry is illustrated by the present enquiry itself. 

That is why we think it is desirable that the conduct of domestic enquiries 
should be left to such officers of the employer who are not likely to import their 
personal knowledge into the proceedings which they are holding as enquiry officers. 

The result is, the a-ward is set aside in respect of the three workmen, Mehnga 
Ram, Janak Raj and Daulat Singh in terms of compromise arrived at between the 
parties before the Court, and the award made in respect of Malak Ram and Vishwa 
Nath is confirmed. There would be no order as to costs. 

R.J. Kolah, Advocate and J.B. Dadachanji, O.C. Mathur and Ravinder Ifarain, 
Advocates of Mjs. J.B. Dadachanji <S? Co., for Appellant. 

Sule, Anand, Swaroop and Janardan Sharma, Advocates, for Respondent 

No. I. 


G.R. 


Order accordingly. 


[Supreme Court.] 

P.B. Gajendragadkar, K N. Wanchoo J.K. Cotton, Spinning & Weaving 

3 .nd K.C. Das Gupta, JJ. Mills Co., Ltd. v. Badri Mali. 

^th May, 1963. G. As. Nos. 480 & 481 of 1962. 

XJ.P. Industrial Disputes Act {XXVIII of 1947 — Industrial Disputes Act {XIV of 
^947 ) — Definition of Workmen. 

_We are not prepared to hold that the relation of the work carried on by the 
Malis in the present case can be characterised as remote, indirect or far-fetched. 
That is -why we think that the Labour Appellate Tribunal \vas right in coming to 
the conclusion that Mails are workmen under the Act. 

In dealing with industrial dispute we are reluctant to interfere with the well 
established and consistent course of decisions pronounced by the Labour Appellate 
Court unless, of course, it is shown that the said decisions are plainly erroneous. 

^Ve must accordingly hold that the Labour Appellate Tribunal rvas in error 
in accepting the very narrow construction of the expression “ industrial employees” 
used in the Government Order. 
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as. Pathak, Senior Advocate {G.C. Matliur, Advocate with him), for Appellant 
(In both the Appeals). 

K.S. Hajela, Senior Advocate (C.P. Lai, Advocate with him), for Respondent 
No. 2 (In C.A. No. 480 of 1962). 

J.P. Gqyal, Advocate, for Respondents Nos. 3 to 12 (In C.A. No. 480 of 1962) 
and the Respondents (In C.A. No. 481 of 1962). 

G.R. Appeals dismissed. 

[Supreme Court.] 

P.B. Gajendragadkar, K.N. Wanchoo The State of A.P. v. 

and K C. Das Gupta, JJ. N. Venugopal. 

9<A May, 1963. Cr. A. No. 142 of 1961. 

Penal Code {XIV of i860), sections 348, 341 and 201 read with section 109, 343, 302 
read with 34 — Madras District Police Act, 1859, section 53. 

In our opinion, the High Court is clearly wrong in thinking that the prosecution 
was barred by section 53 of the Police Act, that section provides in the first place 
for a period of limitation for certain actions and prosecutions and makes certain 
other provisions in respect of civil actions with which we are not concerned. 

In our opinion, it cannot possibly be said that the acts complained of in the 
present case were done or intended to be done under any provision of the Police 
Act or the Code of Criminal Procedure or any other law conferring powers on the 
police. Section 53 of the Police Act had therefore no application to this case. 

There can be no doubt that quite apart from the fact that the Government 
may and often should issue instructions to its officers, including police officers, 
such instructions have not however the authority of law. We are not satisfied there" 
fore that the Standing Order No. 145 had the force of law. 

We are further of opinion that in any case, the requirement of this order was 
merely directory and not mandatory. Non-compliance with the provisions of 
this order therefore does not make the investigation of the case illegal. 

We have therefore no hesitation in rejecting the contention raised on behalf 
of the respondent that the trial was bad in law because investigation was completed 
by an Inspector of Police. MunnalaVs case. Criminal Appeals Nos. 102 to 104 of 
1961 decided on 17th April, 1963. followed. 

Accordingly, we convict the respondents under section 330 of the Indian Penal 
Code and we sentence each of them to five years’ rigorous imprisonment. 

The appeal is thus allowed in part and is dismissed as regards the acquittal of 
the respondents on other charges. The accused to surrender to their bail. 

A.S.R. Chan, Senior Advocate {K.R. Chaudhun and P.D. Menon, Advocate 
with him), for Appellant. 

pr.N. Keswani, Advocate {amicus curiae), for Respondents. 

G R. Appeal allowed in part' 

[Supreme Court.] 

K. Subba Rao, Raghubar Dayal and Sri Athmanathastvami Devasthanam p. 

J.R. Mudholkar, JJ. K. Gopalaswami Ayyangar. 

gth May, 1963. C A. No. 70 of ig6i . 

Madras Estates Land Act {I of igo8), section 315) — R^ot — Who is. 

Wc are therefore of the opinion that the Courts below have rightly held the 
land in suit to be cultivable land. 

There is ample material on the record to show that the respondent was liable to 
pay rent for the land given to him for cultivation. Exhibit A-3 is the Older of the 
Pandarasannidhi for granting patta to the respondent of the land belonging to 
Avadiyarkoil Temple. The ver>' first term mentioned in this order is that the appli- 
cant, i.e., the respondent, must pay cash rent at such rates as may be determined by 
the Pandarasannidhi. 



We therefore do not see any force in the contention that the respondent is not a 
ryot as defined in the Act. 

The last point urged is that when the Civil Court had not jurisdiction over 
the suit, the High Court could not have dealt with the cross-objection filed by the 
appellant with respect to the adjustment of certain amount paid by the respondent. 
This contention is correct. When the Court had no jurisdiction over the subject- 
matter of the suit it cannot decide any question on merits. It can simply decide 
on the question of jurisdiction and coming to the conclusion that it had no juris- 
diction over the matter had to return the plaint. 

We therefore dismiss the appeal except in so far as it relates to the order of 
the High Court on the cross-objection filed by the appellant. We set aside the 
order dismissing the cross-objection. We order the appellants to pay the costs 
of the respondent throughout. 

K. JV. Rajagopal Sastri, Senior Advocate, {M.S.K. Saslri and M. S. Marasimhan, 
Advocates with him), for Appellant. 

A.V. Viswanatha Sastri, Senior Advocate {X.V.R. Tatachari, Advocate with 
him), for Respondent. 

G.R Appeal dismissed in the main. 

[Supreme Coxirt.] 

P.jB. Gajendragadkar, K.N. U'anchoo The Bombay Gas Co., Ltd. p. 

and Il.C. Das Gupta, JJ. Gopal Bhiva. 

^th May, 1963. C. As. Nos. 333-348 of 1962. 

Industrial Disputes Act {XIV of 1947), section 33-C (2) — Article 181, Limitation 
Act {IX of 1908) — Section 48, Civil Procedure Code {V of 1908). 

It is well settled that Article 18 1, Limitation Act, applies only to applications 
which are made under the Code of Civil Procedure, and so, its extension to 
applications made under section 33-C (2) of the Industrial Disputes Act would not 
be justified. As early as 1883, the Bombay High Court had held in Bai Manekbai 
V. ManekjiKzvasji, (1883) 7 Bom. 213, that Article 181 only relates to applications 
under the Code of Civil Procedure in which case no period of limitation has been 
prescribed for the application, and the consensus of judicial opinion on this point 
had been noticed by the Privy Council in Hansraj Gupta v. Official Liquidators, Dehra 
Dun, Mussoorie Electric Tramway Company, Ltd., L.R. 60 I. A. 13 (20) : 64 M.L.J. 403. 
An attempt was no doubt made in the case of Sha Mulchand & Co. Ltd. v. Jawahar 
Mills, Ltd., (1953) S.G.J. 68 : (1953) S.C.R. 351 at 371 to suggest that the amend- 
ment of Articles 1 58 and 1 78 ipso facto altered the meaning which had been attached 
to the words in Article 181 by judicial decisions, but this attempt failed, because 
this Court held “ that the long catena of decisions under Article 181 may well be 
said to have, as it were, added the words “ under the Code ” in the first colrunn of 
that Article.” Therefore, it is not possible to accede to the argmnent that the 
limitation prescribed by Article 18 1 can be invoked in dealing with applications 
under section 33-C (2) of the Industrial Disputes Act. 

R'J‘ Kolah Advocate and J.B. Dadachanji, O.C. Mathur and Ravinder Narain, 
Advocates of J.B. Dadachanji & Co., for Appellant. 

S.V. Gupte, Additional Solicitor-General of India {K.T. Sule, M.C. Bhandare, 
M. Rajagopalan, and K.R. Choudhury, Advocates with him), for Respondents. 

G.R. Appeals dismissed. 

[Supreme Court.] 

K. Subba Rao, Raghubar Dayal, and Nihal Singh v. 

J.R. Mudkolkar, JJ. The State of Punjab, 

loth May, 1963. Gr.A.No. 53 of 1962. 

Constitution of India (1950), Article 136 — Penal Code {XLV of i860) — Sections 148 
and 302, 149 — Appeal against - acquittal. 

Article 136 of the Constitution is couched in the wdest phraseology. This 
Gom-t’s jurisdiction is limited only by its discretion. It can therefore, in its dis- 
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cretion entertain an appeal and exercise all the powers of an appellate Court in 
respect of judgments, decrees, determinations, sentences or orders mentioned therein. 
It means that this Court has undoubtedly jurisdiction to interfere even with findings 
of fact arrived at by the High Court in an appeal setting aside those of a Subordinate 
Court acquitting the accused. But this wide jurisdiction has to be regulated by 
the practice of this Court. The fact that the appellate Court in setting aside the 
order of acquittal has not followed the principles laid down by this Court in Sanwat 
Singh V. State of Rajasthan, (1961) 2 S.G.J. 179 : (1961) M.L.J. (Crl.) 472: (1961) 
3 S.C.R. 120, 129, may certainly be a ground for this Court interfering with the 
judgment of the High Court. But if the High Court, having followed the afore- 
said principles, has considered the evidence and given ffindings of fact thereon, we 
think the same practice obtaining in this Court in 1 egard to findings of fact in appeals 
under Article 136 of the Constitution may conveniently be adopted. 

We have been taken through the judgment of the High Court. We are satis- 
fied that the High Court has borne in mind the principles laid down by this Court 
in Sanwat Singh’s case and has considered the entire evidence carefully and arrived 
at the finding of fact as it did. We do not see any exceptional circumstances to 
depart from the usual practice and review the evidence over again. 

It is, therefore, obvious that all the accused were armed with deadly weapons 
and that as soon as Tara Singh came they rushed at him and when the deceased 
came to rescue him they conjointly used those weapons and gave them serious in- 
juries which ended in their immediate death. In the circumstances the object to 
kill the deceased was ■writ large on the evidence. There is no force in this argument. 

A. Ranganadham Chetty, Senior Advocate [K.L. Arora, Advocate, with him), 
for Appellants. 

B. K. Khanna and P.D. Mencn, Advocates, for Respondents. 

G.R. Appeal dismissed, 

[Supreme Court.] 

K Subba Rao, Raghubar Dayal and General Manager, B.E.S.T. Undertaking, 

J.R. Mudholkar, JJ. Bombay &. Mrs. Agnes. 

loth May, 1963. C.A. No. 133 of 1961. 

Workmen’s Compensation Act {VIII of 1923), Jer/ion 3 (i) — Standing Rules of the 
Bombay Municipalities — B.E.S. T. Undertaking. 

By majority. — It is manifest from the aforesaid rules that the timings are of 
paramount importance in the day’s work of bus driver. If he misses his car he will 
be punished. If he is late by more than one hour he will be marked absent for 
the day; and if he is absent for 3 days in a month, he ■will be taken out of the per- 
manent list. Presumably to enable him to keep up punctuality and to discharge 
his onerous obligations, he is given the facility in his capacity as a driver to travel 
in any bus belonging to the Undertaking. Therefore, the right to travel in the 
bus in order to discharge his duties punctually and efficiently is a condition of his 
service. 

Can it be said that the said facility is not one given in the course of employ- 
ment ? It can even be said that it is the duty of the employees in the interest of 
the service to utiliize the said bus both for coming to the depot and going back to 
their homes. If that be so what difference would it make if the employer, instead 
of providing a separate bus, throws open his entire fleet of buses for giving the 
employees the said facility ? They arc given that facility not as members of the 
public but as employees; not as a grace but as of right because efficiency of the 
service demands it. We could, therefore, hold that when a driver when going 
home from the depot or coming to the depot uses the bus, any accident that happens 
to him is an accident in the course of his cmplojunent. 

G.S. Pathak Senior Advocate {S.N. Andley and Rameshwar Hath, Advocates of 
Mjs. Rajinder Harain & Co. with him), for Appellant. 

R. Ganapalhy Iyer, Advocate {amicus curiae), for Respondent. 

G.R. 


Appeal dismissed. 



9 


[Supreme Court.] 

K. Subha Rao, Raghubar Dayal and The Union of India v, 

J. R. Mudholkar, JJ. Maddala Thathiah. 

gift May, 1963. C.A. No. 53 of ig6i» 

Contract — Construction of the terms of contract between the parties. 

We are therefore of the view that the condition mentioned in the note to para^ 
2 of the tender or in the letter dated 1 6th February, 1 948, refers to a right in the 
appellant to cancel the agreement for such supply of jaggery about which no formal 
order had been placed by the Deputy General Manager wth the respondent and 
does not apply to such supplies of jaggery about which a formal order had been 
placed specifying definite amount of jaggery to be supplied and the definite date 
or definite short period for its actual delivery. Once the order is placed for such 
supply on such dates, that order amounts to a binding contract making it incum- 
bent on the respondent to supply jaggery in* accordance with the terms of the order 
and also making it incumbent on the Deputy General Manager to accept the jaggery 
delivered in pursuance of that order. 

H. K. Sanyal, Additional Solicitor-General of India and K. L. Gosain, Senior 
Advocate (P. D. Msnon, Advocate, ivith them}, for Appellant. 

A, V. Viswanatha Sastri, Senior Advocate {M. S. K. Sastri, Advocate, v/ith him), 
for Respondent. 

G. R* Appeal dismissed, 

[Supreme Court.] 

P. B. Gajendragadkar and The State of Maharashtra v, 

K, N. Wdnchoo, JJ. Jagatsing Charansing Arora. 

iZth August, 1963. Cr.A. No. 183 of 1961. 

Road Transport Corporation Act {LXIV of 1950), section 43— Penal Code [XLV of 
1860), sections 21 and i8i~— Meaning of Public Servant. 

The High Court therefore was not right in applying the ratio in TTie State of 
Ajmr v. Shivjilal, (1959) S.C.J. gii : (1959) M.L.J. (Crl.) 589 : (1959) Supp. 2 
S.e.R. 739, to the facts of this case, for it was not necessary on the facts of this 
case to indicate v/ho was the other public servant with whom service would be 
rendered. It was enough if it was shown that money was paid to a public servant 
in a particular department by which an order would be made and it was taken, 
for doing any official act in that department. The reason therefore that has been 
given by the High Court in acquitting Jagatsing and in consequence Sheikh Ahmed 
cannot be upheld. 

^ As taking of bribe cannot under any circumstances “be shown to amount to 
acting or purporting to act in pursuance of any of the provisions of the Transport 
Act or of any other law, the person taking a bribe cannot be said to be a public 
servant within the meaning of section 21 of the Indian Penal Code in view of the 
clear words of section 43 of the Road Transport Corporation Act. The difficulty 
has however now been obviated by the amendment of section 2 1 by the addition 
of the twelfth clause therein. But as section 81 stood at the relevant time we have 
to take recourse to section 43 of the Transport Act and the words of that section 
make it quite clear that members, officers and servants of corporation can only be 
public servants when they act or purport to act in pursuance of any of the provi- 
sions of the Transport Act or of any other law ; and taking of a bribe can never 
amount to acting or purporting to act in pursuance of any of the provisions of the 
Transport Act or of any other law. In these circtunstances the trial Court was 
right in acquitting Jagatsing on the ground that he was not a public servant. It 
follows therefrom that Sheikh Ahmed must also be acquitted. 

H. R. IChanna and R. H. Dhebar, Advocates, for Appellant. 

T. V. R. Tatachari, Advocate {amicus curiae), for Respondent No. i. 

Appeal dismissed. 

S— NRC 
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[Supreme Court.] 

S. K. Das, Acting C.J., K. Subba Rao, . Guru .Gobinda Basu' v. 

Raghubar Dayal,N. Rajagopala Ayyangar zxid Sankari Prasad Ghbsal. 

J. R. Mudholkar, JJ. ' " ' G.A. No, 486 of 1963. 

i^tk August, 

Representation of People Act {XLIII of 1951) and Article 102 (i) (a) of the 

■Constitution of India. 

The cases we have referred to specifically point out that the circumstance that 
the source from which the remuneration is paid is not from public revenue is a 
neutral factor — not decisive of the * question. As we have said earlier , whether 
stress will be laid on one factor or the other will depend on the facts of each case. 
However, we have no hesitation in saying that where the several elements, the 
power to appoint, the power to dismiss, the power to control and give directions 
as to the manner in which the duties of.the office arc to be performed, and the power 
to determine .the question of remuneration are all present in a given case, then the 
officer in question holds the office under the authority so empowered. ’ , 

Gases distinguished : (1958) S.C.J. 329 : (1958) i M.L.J. (S.C.) 88 :'.fi958) 

1 An.W.R. (S.C.) 88: (1958) S.G.R. 387 and (1959) S.G.J. 167: (1959) S;C.R. 
1167. 

S. Chaudhuri, Senior Advocate {R. C. Deb and S.S. Shukla, Advocates, ' with 
him), for Appellant. , 

Hari Prosonna Mukhsrjee, JC.G. Hazra Chaudhuri and D. K'. Mukherjee, Adyocatesj 
for Respondents Nos., i and 2. . ■ • 

G.R. Appeal dismissed. 

-[Supreme Court.] - 

P. R. Gajendragadkar, K. JV. Wanchoo and M/s. Aluminium Corporation 

K..G. Das Gupta, JJ. of India, .Ltd. ». 

i^th August, 1963. , . Their Workmen. 

C.A. Nos. 238 and 818 of 1962. 

■ Industrial Dispute — Full Bench formula — Rehabilitation charges — Bonus — Basic wage. 

As has been emphasised in more than one case by this Court, the correctness 
of the figures as shown in the balance-sheet itself are to be established by proper 
■evidence in Court by those responsible for preparing the balance-sheet or other 
competent witnesses, (i960) S.C.J. 696 : (i960) 2 S.C.R. 906 and (i960) S.C.J. 
748 : (i960) 2 S.C.R. 841. This was recently emphasised again iri Bengal Kagazkal 
■ Mazdoor Union v. The Titigarh Paper Mills Co,, Lid., Civil Appeal Nos. 550 and 551 
of 1962' decided on II th April, 1963. - . , 

• The Industrial Tribunal is not concerned, with what is, paid by the Company 
to. its officers. It, is concerned only with the workmen’s claim of bonus. For 
deciding, therefore what part of the' available surplus should be paid to the workmen 
.as bonus the wage bill of the workmen only has to be considered. It is not dis- 
puted that the wage bill (basic wage) of the workmeh, excluding the officers, was 
Rs. 50,600. The Tribunal has therefore committed no error in fixing the bonus 
figures on this basis. 

■ We ^vish to make it clear that- what we have said in this jud^ent will not 
stand in the way of the employer substantiating a claim for rehabilitation charge 
by proper evidence, in any future dispute on that question. 

A. V. Viswanatha Sastri, Senior Advocate,' (P. B. Maheshwari, Advocate, 
■with him), for Appellant, . , 

Janardhan Sharma, Advocate, for Respondents. 

G.R. — Appeal dismissed. 


II 


• ’ [Sup?REME CoxmT.] 

P. B. Gajendragadkar, K. jV. Wanchoo and State Bank of Bikaner v. 

. K. C. Das Gupta, JJ. Balai Chander Sen. 

i/^th August, 1963. G.A. No. 516 of 1963 

Industrial Disputes Act {XIV of 1947), section 33 (2) {b)— Approval of the proposed 
action against an employee before the actual action. 

All that the Strawboard Manufacturing Co. v. Govind, (1962) Supp. 3 S.C.R. 618* 
A.I.B-. 1962 S.C. 1500, lays down is that the application can be made after th® 
action of which the approval is sought has been taken and that when this happen® 
the three conditions in the Proviso to section 33 (2) {b) must be shown to be part® 
of the same transaction. But if an employer chooses to make an application under 
section 33 (2) {b) for approval of the action he proposes to take and then takes the 
action we find nothing in section 33 (2) (b) which would make such an application 
not maintainable. Such an application in our opinion would not be contrary to the 
provisions of section 33 (2) {b) read with the Proviso thereof and would be main- 
tainable. The view of the Labour Court therefore that the application by the 
appellant in the present case was not maintainable must fail. 

We are of opinion’ that the enquiry held in this case was fair and proper and 
in accordance with the principles of natural justice and the respondent had full 
opportunity to defend himself. We are also satisfied that there is no question of 
victimisation or unfair labour practice. Therefore the approval sought for must 
be granted. 

B. Sen, Senior Advocate {J. B. Dadachanji, 0 . C. Mathur and Ravinder Karain, 
Advocates of {Mfs. Dadachanji & Co., with him), for Appellant. 

Janardan Sharma, Advocate, for Respondent. 

G.R. Appeal allowed. 

[Supreme Court.] 

A. K. Sarkar, M. Hidayatullah and State of U.P. v. Singhara Singh. 

J. C. Shah, JJ. Cr. A. No. 31 of 1962. 

iQth August, 1963. 

Criminal Procedure Code {V of 1898), section 164 — Sections 74 and 80 of the Evidence 
Act (/ of 1872) — Admissability of oral evidence of the confession. 

A confession duly recorded under section 164, Criminal Procedure Code would 
no doubt be a public document \mder section 74 of the Evidence Act which would 
prove itself under section 80 of that Act. 

Now' a statement would not have been “ duly made ” unless the procedure 
for making it laid down in section 164 had been followed. What section 533^ 
therefore, does is to permit oral evidence to be given to prove that the procedure 
laid down in section 164 had in fact been followed when the Court finds that the 
record ’produced before it does not show that that was so. If the oral evidence 
establishes that the procedure had been followed, then only can the record be admit- 
ted. Therefore, far from showing that the procedure laid down in section 164. 
is not intended to be obligatory, section 533 really emphasises that that procedure 
has to be followed. . 

We, therefore, think that the decision in Nazir Ahmed v. The King Emperor, 
L.R. 63 I. A. 372 ; 71 M.L.J. 476, also covers the case in hand and that on the 
principle there applied, here too oral evidence given by Mr. Dixit of the confession 
made to him must be held inadmissible. Cases considered : L.R. 63 I.A. *372 : 
71 M.L.J. 476; I.L.R. (i960) 2 All. 488 ; L.R. (1875) i Ch. D. 426, 431, (1954) 
362 : (1954) S.C.R. 1098 ; (1963) i M.L.J. (S.C.) i ; (1963) i An. W’i^ 
(S.C.) 1 ; (1962) 2 S.C.J. 655 : (1962) M.L.J. (Crl.) 678 ; (1962) i S.C.R. 662 : 
A’.I.R. 1963 All. 308 ; L.R; 77 LA. 65; L.R.- 73 I.A. i : (1946) i M.L.J. 147 ; L.R. 
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76 I.A. 147 (i 949 ) 2 M.L.J. 194 ; I.L.R, (1939) All. 377 ; A.LR. i960 Mad. 

4435 (1956) S.G.J. 182 ; (1956) 1 M.L.J. (S.C.) 100: (1955) 2 S.C.R. 1140. 

C. B. Aggarwala, Senior Advocate (G. C. Mathur and C. P. Lai, Advocates, 
■with him), for Appellant. 

L^uruddin Ahmed and V. D. Misra, Advocates, for Respondents. 

G.R. Appeal dismissed. 

[Supreme Court.] 

PC. Subba Rao, Raghubar Dayal and Guramma Bhratar Chanbasappa 

J.R. Mudholkar, JJ. Deshmukh v. Mallappa Chanbasappa. 

i^th August, 1963. C. As. Nos. 334-335 of i960. 

Hindu Law-Adoption — Existence of child in embryo — If invalidates an adoption — 
Law relating to Shudras — Validity of a gift to daughter. 

The doctrine evolved wholly for a secular purpose would be inappropriate to 
a case of adoption. We should be: wery reluctant to extend it to adoption, as it 
would lead to many anomalies and in some^vents defeat the object of the confer- 
ment of the power itself. The scope of the power must be reasonably construed 
so as to enable the donee of the power to discharge his religious duty. We, therefore, 
hold that the existence of a son in embryo does hot invalidate an adoption. 

The Hindu law texts conferred a right upon a daughter or a sister, as the 
•case may be, to have a share in the family property at the time of partition. That 
right was lost by efflux of time. But it became crystallized into a moral obligation. 
The father or his representative can make a valid giftj by way of reasonable provision 
for the maintenance of the daughter, regard being had to the financial and other 
relevant circumstances of the family. By custom or by convenience, such gifts 
are made at the time of marriage but the right of the father or his representative 
to make such a gift is not confined to the marriage occasion. It is a normal obliga- 
tion and it continues to subsist till it is discharged. Marriage is only a customary 
occ^ion lOT such a gift. But the obligation can be discharged at any time, either 
during the lifetime of the father or thereafter. It is not possible to lay down a 
hard and fast rule, prescribing the quantitative limits of such a gift as that would 
depend on the facts of each case and it can only be decided by Courts, regard being 
had to the overall picture of the extent of the family estate, the number of daughters 
to be provided for and other paramount charges and other similar circumstances. 
If the father is -within his rights to make a gift of a reasonable extent of the family 
property for the maintenance of a daughter, it cannot be said that the said gift 
must be made only by one document or only at a single point of time. The validity 
or the reasonableness of a gift does not depend upon the plurality of documents 
but on the power of the father to make a ^ft and the reasonableness of the gift 
so made. If once the power is granted and the reasonableness of the gift is not 
disputed, the fact that two gift deeds were executed instead of one, cannot make 
the gift anytheless a valid one. 

Applying the aforesaid principles, we have no doubt that in the present case, 
the gift made by the father was Avithin his right and certainly reasonable. 

A. V. Viswanatha Saslri, Senior Advocate {M. Rajagopalan and K. R. Chaudhuri, 
Advocates, with him), for Appellants Nos. i and 3 (In C.A. No. 334 of i960) and 
Respondents Nos. i and 3 (In C.A. No. 335 of i960). 

R. Gopalakrishnan, Advocate, for Appellants Nos. 4, 5 and 13 (In C.A. No. 334 
of i960) and Respondents Nos. 4, 5 and 13 (In C.A. No. 335 of i960). 

Naunit Lai, Advocate, for Appellants Nos. 6, 9 to 1 1 and 12 (In C.A. No. 334 of 
i960) and Respondents Nos. 6, 9 to ii and 12 (In C.A. No. 335 of i960). 

If. C. Challerjee, Senior Advocate {S. Venkatakrishnan and A. G. Ralnaparkhi, 
Advocates, with him), for Respondents (In C. A. 334 of i960) and Appellants 
(In C. A. No. 335 of i960). 

G.R. 


Appeals dismissed in the main. 
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<! [Supreme Court.] 

A, K. Sarkar, HidayaiuUah and Noor Khan V. 

J. a Shah, JJ. State of Rajasthan. 

i^th August, 1963. Gr. A. No. 9 of 1963. 

Criminal Procedure Code {V of 1898), sections 154, 161, 417, 418, 4.2^—Sections 173, 
s07-.d of the Code as amended by Act {XXVI of 1955). 

These cases I.L.R. (1945) Nag. 151, 1 .L.R. (1946) Nag. 126 and I.L.R. (1948) 
Nag. iiOj were decided before the Code of Criminal Procedure was amended by 
Act XXVI of 1955, but on the question raised by counsel there is no material differ- 
ence made by the amended provision. After the amendment of the Code in i 955 > 
it is the duty of the investigating officer in every case where investigation has been 
held under Chapter XIV to supply to the accused copies of the statements of witnesses 
proposed to be examined at the trial. Under the Code before it was amended, 
it was for the Court when a request was made in that behalf to supply to the 
accused statements of each witness when he was called for examination. The effect 
of the breach of the provisions of section 207-A and section 1 73 > Code of Criminal 
Procedure was considered by this Court in Narayan Rao v. State of Andhra Pradesh, 
{1957) S.C.J. 727 : (1957) 2 M.L.J. (S.G.) 139 : (1957) 2 An. W.R. (S.G.) 139 ; 
(1957) M.L.J. (Grl.) 690 : A.I.R. 1957 S.C. 737, and it was held that failure 
to comply with the provisions of section 173 (4) and section 207-A (3) is merely 
an irregularity which does not affect the validity of the trial. It was observed, 
in dealing with the question whether an omission to comply with the provisions 
of section 1 73 (4) read with sub-section (3) of section 207-A necessarily renders the 
entire proceeding and the trial null and void : — 

“ We may repeat that the provisions of section 162, Code of Criminal Procedure 
provide a valuable safeguard to the accused and denial thereof may be justified 
only in exceptional circumstances. The provisions relating to the record of the 
statements of the witnesses and the supply of copies to the accused so that they 
may be utilised at the trial for effectively defending himself cannot normally be 
permitted to be whittled down, and where the circumstances are such that the Court 
may reasonably infer that prejudice has resulted to the accused from the failure to 
supply the statements recorded under section 161 the Court would be justified in 
directing that the conviction be set aside and in a proper case to direct that the 
defect be rectified in such manner as the circmnstances may warrant. It is only 
where the Court is satisfied, having regard to the manner in which the case has been 
conducted and the attitude adopted by the accused in relation to the defect, that no 
prejudice has resulted to the accused that the Court would, notwithstanding the 
breach of the statutory provisions, be justified in maintaining the conviction. This, 
in our judgment, is one of those cases in which such a course is warranted.” L.R. 74 
I. A. 65 : I.L.R. (1948) Mad i : (1947) i M.L.J. 219, relied upon. 

Purshottam Trikamdas, Senior Advocate (C. L. Sareen and R.L. Kohli, Advocates, 
with him), for Appellant. 

S. K. Kapur and R.JI. Sachthey, Advocates, for Respondent . 

G.R. Appeal dismissed. 

[Supreme Court.] 

P. B. Gajendragadkar, K. Subba Rao, State of Mysore v. 

R. X. Wanchoo, X. Rajagopala Ayyangar and K. Manche Gowda. 

J. R. Mudholkar, JJ. G.A. No. 387 of 1963. 

22nd August, 1963. 

Constitution of India {ig^o). Article 31 1 — Reasonable opportunity — Test. 

Under Article 311 (2) of the Constitution, as interpreted by this Court, a 
Government servant must have a reasonable opportunity not only to prove that he 
is not guilty of the charges levelled against him, but also to establish that the punish* 
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ment proposed to be imposed is either not called for or excessive. The said opportu- 
nity is to be a reasonable opportunity and, therefore, it is necessary that the Govern- 
ment servant must be told of the grounds on which it is proposed to take such action; 
see the decision of this Court in the State of Assam v. Bimal Kumar Pandit, A.I.R. 1963 
S.G. 1612. 

The point is not whether his explanation would be acceptable, but whether he. 
has been given an opportunity to give his explanation. We cannot accept the 
doctrine of “ presumptive knowledge ” or that of “ purposeless enquiry ”, as their 
acceptance will be subversive of the principle of “ reasonable opportunity”. We, 
therefore, hold that it is incumbent upon the authority to give the Government 
servant at the second stage reasonable opportunity to show cause against the pro- 
posed punishment and if the proposed punishment is also based on his previous- 
punishments or his previous bad record, this should be included in the second notice 
so that he may be able to give an explanation. 

This order will not preclude the Government from holding the second stage 
of the enquiry afresh and in accordance with law. 

C. K. Daphtary, Attorney-General for India (i?. Gopalakrishnan, Advocate and 
B. R. G. K. Achar, Advocate, for P. D. Afijnon, Advocate, with him), for Appellant. 

Maunit Lai, Advocate, for Respondent. 

G.R. Appeal dismissed, 

[Supreme Court.] 

A. K. Sarkar, M. Hidayatullah and Valia Peedikakkandi Kathcessa Umma v. 

J. C. Shah, JJ. ’ Pathakkalan Narayanath Kunhamu. 

2yd August, 1963. C.A. No. 513 of 1961. 


Muhammadan Law — Gift by a husband to his minor wife and accepted on her behalf 
by her mother — Validity. 


In our judgment the gift in the present case was a valid gift. Mammotty was 
living at the time of the gift in the, house of his mother-in-law and was probably a. 
very sick person though not in marzulmaut. His minor wife who had attained dis- 
cretion was capable under Muhammadan law to accept the gift, was living at her 
mother’s house and in her care where the husband was also residing. The intention 
to make the gift was clear and manifest because it was made by a deed which was 
registered and handed over by Mammotty to his mother-in-law and accepted by 
her on behalf of the minor. There can be no question that there was a complete 
intention to divest ownership on the part of Mammotty and to transfer the property 
to the donee. If Mammotty had handed over the deed to his ^vifc, the gift would 
have been complete under Muhammadan law and it seems impossible to hold that 
by handing over the deed to his mother-in-law, in whose charge his wife was during 
his illness and afterwards Mammotty did noU complete the gift. In our opinion 
both on texts and authorities such a gift must be accepted as valid and complete.. 

S. T. Desai, Senior Advocate (F. A. Seyid Muhammad, Advocate, ■with him), 
for Appellants. 

Sardar Bahadur, Advocate for Respondents. 

G.R. Appeal allowed. 


[Supreme Court.] 

P. B. Gajendragadhar, K. Stibba Rao, 

K. N. Wanchoo, K. Rajagopala Ayyangar and 
J. R. Mudholkar, JJ. 

26th August, 1963. 

Writ of Qpo Warranto, Mandamus — Mysore University Act {XXIII of 1956). 
Broadly stated, the quo warranto proceeding affords a judicial enquiry in 
JW'hich any person holding an independent substantive public office, or franchise, or 


University of Mysore v- 
C. D. Govinda Rao. 
C.As. Nos. 417-418 of 1963. 



'15 

liberty is called upon to show by what right he holds the said office, franchise or 
liberty ; if the inquiry leads to the finding that the holder of the office has no valid 
title to it, the issue of the writ of quo warranto ousts him from that office. In other 
-words, the procedure of quo warranto confers jurisdiction and authority on the judi- 
■ciary to control executive action in the matter of making appointments to public 
offices against the relevant statutory provisions ; it also protects a citizen from 
iDcing deprived of public office to which he may have a right. It would thus be 
seen that if these proceedings are adopted subject to the conditions recognised in 
that behalf, they tend to protect the public from usurpers of public office ; in some 
•cases, persons not entitled to public office may be allowed to occupy them and to 
■continue to hold them as a result of the connivance of the executive or with its active 
help, and in such cases, if the jurisdiction of the Courts to issue writ of quo warranto is 
properly invoked, the usurper can be ousted and the person entitled to the post 
allowed to occupy it. It is thus clear that before a citizen can claim a writ of quo 
warranto, he must satisfy the Court, inter alia, that the office, in question is a public 
-office and is held by usurper without legal authority, and that necessarily leads to 
the enquiry as to whether the appointment of the said alleged usurper has been 
made in accordance with law or not. 

We have' carefully considered the affidavits filed by both the parties in the pre- 
.sent proceedings and we have no hesitation in holding that at no stage it appears 
to have been urged by the respondent before the High Court that the infirmity in 
the appointment of appellant No. 2 proceeded from the fact that the statutory rules 
and ordinances made by appellant No. i had been contravened. 

In our opinion, in coming to the conclusion that appellant No. 2 did not satisfy 
the first qualification, the High Court is plainly in error. 

Therefore there is no doubt that the High Court was in error in coming to 
the conclusion that since appellant No. 2 could not be said to have secured a high 
“Second Glass Master’s Degree of an Indian University, he did not satisfy the first 
-qualification. It is plain that Master’s Degree of the Durham University, which 
appellant No. 2 has obtained, can be and must have been taken by the Board to be 
.equivalent to a high Second Class Master’s Degree of an Indian University, and 
that means the first qualification is satisfied by appellant No. 2. That being so, 
we must hold that the High Court was in error in issuing a writ of quo warranto, 
quashing the appointment of appellant No. 2. 

C. K. 'Dapktarj, Attorncy-Gkmeral, for India and G. R. Ethirajulu Naidu, Senior 
Advocate {S. W. Andley, Rameshwar Nath and P. L. Vohra, Advocates of Af/j. Rajinder 
Narain & Co., with them), for Appellant (In C.A. No. 417 of 1963). 

V. K. Govindarajalu and R. Gopalakrishnan, Advocates, for Appellant 
-(In C.A. No. 418 of 1963). 

S. K. Venkataranga Iyengar, Advocate and J: B: Dadachanji, 0 . C. Mathur and 
Ravinder Narain, Advocates of Mfs. jf. B. Dadachanji & Co., for Respondent No. i 
(In both the appeals) . 

G.R. Appeals allowed. 

[Supreme Court.] 

S. K. Das, Acting C.J., Sajjan Singh r. State of Punjab. 

M. Hidayatullah and K. C. Das Gupta, JJ. Cr. A. No. g8 of i960. 

z 2 >th August, 1963. 

Prevention of Corruption Act, section^ (i), (2), (3) — Section 161/165, Indian Penal 
Code. 

A statute cannot be said to be retrospective “ because a part of the requisites 
for its actions is drawn from a time antecedent to its passing ” (Maxwell on Inter- 
pretation of Statutes, iith Edition, F. 211; see also State of Bombay v. Vishnu Rama- 
<^handra, (1961) i S.G.J. 267 : (1961) M.L.J. (Grl.) 150 : A.I.R. (1961) S.C. 307). 
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We see no warrant for the proposition that where the law provides that in 
certain circumstances a presumption shall be made against the accused the prosecu- 
tion is barred from adducing evidence in support of its case if it wants to rely on 
the presumption. 

We have therefore eome to the conelusion that the facts proved in this case 
raise a presumption under section 5 (3) of the Prevention of Corruption Act and the 
appellant’s conviction of the offence with which he was charged must be maintained 
on the basis of that presumption. In this view of the matter we do not propose to 
eonsider whether the High Court was right in basing its conclusion also on the other 
evidence adduced in the case to prove the actual payment of illegal gratification 
by the partners of the firm M/s. Ramdas Chhankanda Ram. 

I. M. Lall and B. jV. Kirpal, Advocates, for Appellant. 

P. K. Khanna and R. N. Sachtheji, Advocates, for Respondent. 

G.R. Appeal dismissed, 

[Supreme Court.] 

S. K'. Das, Acting C.J., A. K. Sarkar and Karam Singh Sobti v. 

M. Hidayatullah, JJ. Sri Pratap Chanda 

29«A August, 1963. C.A. No. 392 of 1963^ 

Delhi Rent Control Act, 1958, section 57 — Repealed Act of 1952 — Sub-letting by a 
tenant and acquiescence by the landlord. 

By majority : — ^We also agree with the High Court that if the First Proviso to 
sub-section (2) of section 57 is interpreted in the way contended for by the appellant 
here, it would really be giving effect to the provisions of the Control Act of 1958 
retrospectively, though sub-section (2) of section 57 states in clear terms that all 
suits and proceedings pending at the commencement of the new Act will be dealt 
with in accordance with the provisions of the old Act. This is really putting the 
same argument that the proviso must be read harmoniously with the substantive 
provision, in another way. 

For the reasons given above we have come to the conclusion that in the pre- 
sent case the respondent-landlord is entitled to the benefit of clause (r), sub-clause 
(i), of the Proviso to section 13 (i) of the Control Act of 1952 and the First Proviso 
to sub-section (2) of section 57 of the Control Act of 1958 does not -stand in his 
way. He is, therefore, entitled to succeed, as the appellant has failed to make out 
any acquiescence by the landlord to the sub-letting in question. Therefore, the 
High Court rightly allowed the petition in Revision and restored the decree for 
possession made by the trial Court. The appeal fails and is dismissed with costs. 

Bishan Pfarain, Senior Advocate ( 0 . C. Mathur, Ravinder Pfarain and f. B. Dada- 
chanji, Advocates of MJs. J. B. Dadachanji & Co., with him), for Appellants. 

A. V. Viswanatha Sastri, Senior Advocate {K. K. Jain, Advocate, with him), for 
Respondent No. i. 

S. jV. Andley, Advocate of Mfs. Rajinder Pfarain & Co., tor Respondent No. 2. 

G.R. Appeal dismissed^ 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, Raghubar Dayal and J.R. Mudholkar^ JJ. 
The State of Madhya Pradesh and others . . Appellants* 

V. 

IBalkishan Nathani and others . . Respondents. 

Madhya Pradesh Abolition of Proprietary Rights {Estates, Mahals, Alienated Lands) Act {I of 1951) , section 
•40 — Order of Deputy Commissioner fixing rent recognising proprietors right as occupancy tenant — If open to review. 

Central Provinces Land Revenue Act {II of 1911), section 47 (1 ) — Scope of power under. 

There is no provision in the Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act which authorises the Deputy Commissioner to review an order made by him under 
section 40 (3) of the Act and there fore an order made by him subject to appeal under section 84 becomes 
'final. The Nistar OfEcer has therefore no right to initiate proceedings for reopening and review 
■of that order. Neither section 13 nor section 15 (3) of the Act has any relevance in the context of an 
•order made by the Deputy Commissioner under section 40 of the Act. 

Section47 (1) of the Central Provinces Land Revenue Act contemplates entering only such changes 
in the annual papers as take place during the course of the agricultural year. That section therefore, 
does not cover a case of correction of the entries on the ground of mistake. The Nistar Officer has 
no jurisdiction to correct the entries. 

Appeals by Special Leave from the Judgment and Order dated the 8 th March, 
^9565 of the former Nagpur High Court in Miscellaneous Writ Petitions Nos. 22 
and 274 of 1955. 

B. Sen, Senior Advocate (/.jV. Shroff, Advocate, -with him), for Appellants; 

G.B. Pai, Advocate and J.B. Dadachanji, Ravinder Jfarain and O.C. Afatkur, 
Advocates of M/s. J.B. Dadachanji & Co., for Respondents Nos. 2 to 6. 

The Judgment of the Court was delivered by 

Subba Rao, J. — ^These two appeals by Special Leave are filed against the com- 
™on Judgment of a Full Bench of the High Court of Judicature at Nagpur in Writ 
Tetitions Nos. 22 of 1955 274 of 1955 filed by respondents i, 3 to 6 herein in 

the said Court. 

The facts in Appeal No. 370 of i960 may be stated first. Respondent i, Seth 
Balkishan Nathani, was the proprietor and lambardar of Mouza Sonpairi in Tehsil 
and District Raipur. On 14th January, 1947, he executed perpetual pattas in 
favour of Iris wife, Vashodabai, since deceased, and respondents 4, 5 and 6 in respect 
of khudkasht and grass lands of Mouza Sonpairi. In Tabdili Jamabandi of the 
year 1946-47 the said lands were recorded as the Occupancy Tenancy Holdings of 
•the said respondents 4 to 6 and respondent 2, Govindlal Nathani, the legal repre- 


♦C.A. Nos. 370 and 371 of 1960. 


30th January, 1963. 




2 THE SUPREME COURT JOURNAL. [1964 

sentative of Vashodabai. The same entry was found in the Jamabandis of the 
subsequent years. The Madhya Pradesh Abolition of Proprietary Rights (Estates. 
Mahals, Alienated Lands) Act, 1950 (i of 1951), hereinafter called the Act, came 
into force on 22nd January, 1951. Thereafter in due course the estate of the said 
proprietor was duly notified under section 3 of the Act. On 25th March, 1952, 
the Deputy Commissioner, Land Reforms, acting under section 40 of the Act, 
recognises the said Balkishan Nathani as the pattadar and settled the assessment 
payable by him in respect of Khasra Nos. 289/2 and 366/7 of Mouza Sonpairi. 
No appeal was preferred against that order. Thereafter, appellant 2, the Nistar 
Officer cum Additional Deputy Commissioner, Raipur, started proceedings against 
the respondents for the correction of old annual papers in Mouza Sonpairi, with a 
view to reopen the earlier order made under section' 40 the Act, as the earher 
order was passed on the basis of the entries found in Tabdili Jamabandi of the year 
1946-47 and subsequent years. Respondent i, Seth Balkishan Nathani, raised an 
objection that appellant 2 had no jurisdiction to initiate the proceedings. Appellant 
2 overruled the objection and made the following order : 

“ On the next hearing, 5 witnesses may be produced for proving cultivation. The names of the 
purchasers, to whom the lands have been sold, be obtained from the Patwiri and a notice be served on 
them that they should file their statements as well as should bring the sale-deeds along with them. 
Hearing fixed for date 4th August, 1954. The non-applicants may file other evidence, which they 
wish to file.” 

It will be seen from the said order that the second appellant purported to make an 
inquiry in t'egard to the factum of cultivation as well as the validity of the sale- 
deeds whereunder respondent i created interests in the other respondents. Res- 
pondent I preferred an appeal from that order to the Board of Revenue, Madhya 
Pradesh, but the same was dismissed on the ground that it was premature. There- 
upon, the lespondents filed the Writ Petition No. 22 of 1955 in the High Court 
of Madhya Pradesh. 

Civil Appeal No. 371 of i960 relates to patta No. i of Mouza Kachna in Tehsil 
and District Raipur. Respondent i was the Proprietor and Lambardar of the 
said Mouza. On 19th February, 1948, the said Seth Balkishan Nathani executed 
perpetual pattas in respect of the said lands in favour of the same respondents as 
in the other appeal. In the annual papers the said lands were recorded as the 
Occupancy Tenancy Holdings of respondents 2 to 6. On &th December, 1954. 
appellant 2 made an inspection of the said lands and made the following order on 
gth December, 1 954 : 

«<# 

2. There were found to be obvious mistakes in Government documents Khasra, Jamabandi and 
Tabdilat. Mistakes discharged (discovered) by me in Patwari papers have been corrected. 

3. Ex-proprietors (1) Balkishan Nathani and others and (2) Narayanarao made absolutely bogus 
transfers in favour of their family members, namely, 

(i) (o) Kamlabai, (A) Pana Bai, (c) Yashodabai, (rf) Chhote Bai of Nathani family. 

(ii) Kamla Bai Chitnavis, wife of Narayanarao, eX-proprictor. 

Patwari entered names with out cultivation and agricultural possession against Land Record 
hlanual. Volume 1. 

4. Mistakes found in patwari records have been corrected by me after spot inspeetion. 

These papers be now filed.” 

It will be seen from the said order that the second appellant found that the trans- 
fers made by respondent i in favour of the other respondents were bogus and that 
he also corrected the entries in the annual papers to the effect that the landlord 
was not cultivating the lands as recorded in the cat her papers. The respondents 
filed Writ Petition No. 274 of 1955 in the High Couit to quash the said order. A 
Full Bench ofthcHigh Courthcld that neither section 15 (3) ofthe Act nor section 47 
(i) ofthe Central Provinces Land Revenue Act, 1917 (C. P. Act II of 1917}, 
hereinafter called the Land Revenue Act. conferred a power on the Nistar Officer 
to review orders already made in respect of the factum of cultivation or the occu- 
pancy lights recognized under the relevant provisions of the said Acts. In the 
result, it allowed the two writ petitions quashing the proceedings started by the 
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Nistar Officer in the case of Mouza Sonpairi and the order dated gth December. 
1954, passed by him in the case of Mouza Kachna and prohibiting him from taking^ 
further proceedings which may affect the occupancy tenancy rights of the petitioners, 
in the lands in dispute. Hence the two appeals. 

Mr. Sen, learned counsel for the appellants, raised before us the following t^vo 
points : (i) under section 47 (i) of the Land Revenue Act, the Nistar Officer has 
jurisdiction to correct entries made for earlier years in a subsequent year on the 
ground of mistake ; and (2) the said officer has also jurisdiction to review under 
section 15 (3) of the Act the order made by him under section 40 thereof. 

Mr. Pai, learned counsel for the respondents, argued at the outset that the 
appeals have abated for two reasons, namely, (i) the second petitioner died after 
the arguments were heard by the High Court and before the judgment was delivered 
and the petition filed by the appellants to set aside abatement was dismissed, and 
(2) the second respondent in the appeals died on 7th March, 1956 and the applica- 
tion filed on 28th June, 1957 to set aside the abatement and to bring his legal repre- 
sentatives on record was out of time. On the merits, he sought to sustain the judg- 
ment of the High Court for the reasons mentioned therein. 

As we are inclined to agree wth the view expressed by the High Court on the 
two questions raised by the learned counsel for the appellants, we do not propose to 
consider the preliminary objection raised by the learned counsel for the respondents. 

The two questions raised in this case are in a way inter-related and the answer 
to them depends upon the construction of the relevant sections of the Act and the 
Land Revenue Act. It would be convenient to read the relevant provisions. 

The Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act, 1950 (I of 1951). 

. •S'fc/ion 3. (2) — After the i^e of a notification under sub-section (I), no right shall be acquired 
m or oyer land to which the said notification relates, except by succession or under a grant or contract 
m wnting made or entered into by or on behalf of the State ; and no fresh clearings for cultivation or 
for any other purpose shall be made in such land except in accordance with such rules as may be 
made by the State Grovemment in thi<i behalf. 

. Section 4 (2). — ^Notwifctanding anything contained in sub-section (1), the proprietor shall con- 
1 .° possession of his homestead, home-farm land, and in the Central Provinces also of 

land brought under cultivation by him after the agricultural year 1948-49 but before the date of 
vestmg. ° 

■Sfrfibn 13 (1). — On receipt of the statement of claim, or if no such claim is received within the 
prescribed period, the Compensation Officer shall, after making such enquiry as he thinks fit and 
giving an opportunity to the claimant to be heard, decide the amount of compensation due to the 
record in a statement in the prescribed form the details of the land which shall vest in 
me State Government after its acquisition in lieu of the payment of such compensation and other 
details as may be prescribed. 

Section 15 (1). — Any person aggrieved by the decision given or the record made under section 15 
by the Compensation Officer may appeal to the Deputy Commissioner 

* * * ♦ * 

. (3) The Compensation Officer, the Deputy Commissioner or the Settlement Commissioner, may,- 

either on his own motion or on the application filed within the prescribed period by any party interested, 
review an order passed by himself or his predecessors in office and pass such order in reference thereto- 
as he thinks fit. 

* * » * * 

Section 40 {as amended on October 22, 1951) : 

(1) Any land not included in home-farm but brought under cultivation by the proprietor after 
tbe agricultural year 1948-49 shall be held by him in the rights of an occupancy tenant. 

(2) Any person becoming an occupancy tenant under rule 1 shall be a tenant of the State. 

(3) The Deputy Commissioner shall determine the rent on the land and it shall be payable Irom 
the date of the vesting of the proprietary rights. 

Section 84. — ^Except where the provisions of this Act provide otherwise, from eve^ decision or order 
of a Revenue Officer under this Act or the Rules made thereunder, an appeal shall lie as if such decision 
or order has been passed by such officer under the Central Provinces Land Rev'enue Act, 1917 or the: 
Berar Land Revenue Code, 1928, as the case may be. 
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The Central Provinces Land Revenue Act, 19] 7. 

Section 45 (1). — A recoi'd-of-iight for each mahal or estate shall be prepared or revised, as the case 
may be, by the Settlement Officer at settlement and for such mahals or estates as the Provincial Govern- 
ment may direct, by a Revenue Officer empowered by tlie Provincial Government in that behalf during 
the currency of a settlement. 

(2) The record of rights of a mahal shall consist of the following documents ; — 

(fl) Khewat or statement of persons possessing proprietary rights in the mahal, including 
inferior proprietors or lessees or mortgagees in possession specifying the nature and 
extent of the interest of eacli ; 

(6) Khasra or field-book, in which shall be entered the names of all persons cultivat- 
ing or occupying land the right in which it is held, and the rent, if any, payable ; 

(c) Jamabandi or list of persons cultivating or occupying land in the village ; 

* * ♦ * , * 

(4) The documents specified in sub-section (2) shall be prepared in such form and shall con- 
tain such additional particulars as may be prescribed by rules made under section 227. 

Section 46. — On the application of any person interested therein or of his own motion, the Deputy 
•Commissioner may without prejudice to other provisions of this Act, modify any entry in the record or 
Tights on one or more of the following grounds — 

(а) that all persons interested in such entry wish to have if modified ; or 

(б) that by a decree in a civil suit it has been declared to be erroneous ; or 

(c) that, being founded on a decree or order of civil Court or on the order of a Revenue 
Officer, it is not in accordance with such decree or order ; or 

Section 47 (1). — ^The Deputy Commissioner shall cause to be prepared, in accordance with rules 
-made under section 227 for each Mahal , annually or at such longer intervals as may be prescribed, an 
amended set of the documents mentioned in section 45, sub-section (2), clauses (A), (c) and (d), and 
the documents so prepared shall be called the “ annual papers 

(2) The Deputy Commissioner shall cause to be recorded, in accordance with rules made under 
section 227, all changes tliat have taken place in respect of, and all transactions that have affected, any 
.of the proprietary rights and interests in any land. 

4: * * * !» 

The scheme of Act so far as it is relevant to the present enquiry may be sum- 
marized thus : On the issue of a notification by the State Government under section 3 
of the Act in respect of an estate, all proprietary rights in such estate vest in the State. 
The Compensation Officer, on a claim made by the proprietor, after making the 
enquiry prescribed under the said Act, decides the amount of compensation due to 
him and the details of the land that vests in the State. But the Act saves some interest 
in the proprietor from its total operation : one of such is lands in the Central Pro- 
vinces brought undei cultivation by the proprietor after the agricultural year 
1948-49, but befoie the date of the vesting : {sec section 4 (2) of the Act). - 

Under section 40 (i) of the Act, such a land shall be held by him in the rights 
of an occupancy tenant ; under sub-section (2) thereof he becomes a tenant of the 
State ; and under sub-section (3) the Deputy Commissioner shall determine the rent 
on the land and it shall be payable from the date of the vesting of the proprietory 
rights. Section 84 confers a right of appeal on an aggrieved party against the order 
of the Deputy Commissioner to the prescribed authority. There is no pi'ovision in 
the Act which authorizes the Deputy Commissioner to review an older made by him 
under the said sub-section and, therefore, an order made by him, subj'cct to .appeal, 
liccomes final. It is, therefore, manifest that the order made by the Deputy Com- 
missioner in lespcct of lands in question determining the lent on tlie basis that the 
proprietor was an occupancy tenant had become final. If so, the Nistar Officer, i.c., 
the second appellant, had no jurisdiction to initiate proceedings for reopening the 
order made in respect of Mouza Sonpairi or in making the order 1 eviewing the eai'icr 
order made by him in lespcct of Mouza Kachna, for the said orders had become fina’ 
and there is no pi ovision under the Act foi 1 eviewing them. But the learned counsel 
for the appellants contended that section 15 (3) of the Act confeis such a power. 
Under section 15 (3) of the Act, the authority concerned can review an order made 
by him under section 13 of the Act. Section 13 of the Act deals with an oidci made 
by the Compensation Officer deciding the amount of compensation due to the clai- 
mant and iccording in a statement in the prescribed form the details of the land ivhirli 
Ehall vest in the State. Neither section 13 nor section 15 (3) has any relevance in 



I] STATE OF MADHYA PRADESH V. BALKISHAN NATHANI {Subba Rao, J.). 5. 


the context o? an order made by the Deputy Commissioner under section 40 of the 

Act. ' _ ■■ ■ • - ' ' _ ' 

This conclusion would be sufficieht-to dispose of the appeals. But, as an argu- 
ment was made on the. construction of section 47 (i) of the Land Revenue Actnhd 
as the same was considered by the High Court, we shall also deal with it. 

. , , , The argument -based upon the said provision is relevant more to the nature of 
the evidence available to the Deputy Commissioner to come to a , decision under 
section . 40 of the Act than to the validity or the finality of the order made by him 
thereunder. The question that a Deputy Commissioner has to decide by necessai'y 
implication under section 40 of the Act is whether the proprietor has cultivated the 
land after the agricultural year: 1948-49 and before, the vesting of the estate in the 
State. One of the most important pieces of evidence that will , be available to him 
is the annual papers prepared under section 47 of the Land Revenue Act. It is not 
disputed that in the. annual papers prepared earlier it was shown that the proprietor 
was cultivating the lands in question after 1948-49. But it is said that under section 
47 (i), the Deputy. Commissioner can correct the said entry in the yehr "1952 and 
1954 he purports to do,, so as to make the entry to the effect that between 1949 
and the date of, the investigation. the. proprietor was pot, in,. cultivation of. the land. 
This argument, if we may say so, is contrary to the scope and tenor of the relevant 
provisions of the Land Reyenue Act.and the rules made thereunder. Under sec.tions 
45, 46 and ,4.7, the^ provisions whereof we have extracted , earlier, the procedure pres- 
cribed is as foliow;s : A record-of-rights shall consist of .Khewat, Khasra, Jamaban^i 
and other papers ; and they are prepared.in'the.manri.er 'prescribed by the rules made 
under section 227. On the appfication of , any, person, interested therein of of his 
own rnotion! the .Deputy Commissioner may modify any entry in the record-of-rights 
on specified grounds, namely, that all persoiis intereked in such entry wish to h^ve 
it modified, .that b,y decree in a civil suit it has been, declared to be erroneous, iftat 
being founded on a decree or order of a civil Court or on the order of a Revenue 
Officer, it is not, in accordance with such decree or.order, and that being so formded, 
such decree or prder.has subsequently been yariedbn appeal, revision or review. It 
will, be seen that a mistake in a Khasra or jamabandi of an earlier year in regard to- 
the factum of cultivation by a,, particular person is not a ground for mqdificaiion 
under section 46 of the Land Revenue, Act. Section, 47 -enipowers the Deputy iQom- 
missioner to cause to be prepared annually or at such longer intervals as may be 
prescribed, an amended set of the documents mentioned in clauses (b), (c) aud (d) 
of sub-section (2) of section 45 of the Land Revenue Act, arid the docuirients so 
prepared shall be called the “ annual papers ” . The rules made under section 227 
of the Land Revenue Act are found in Chapter III of the Central Provinces Land 
Records Manual, Vol. r, pages 13-16. The rules relevant to the preparation of 
Khasra and Jamabandi direct the Patwari to record such changes annually as he 
finds to have taken place after local enquiry and actual inspection. It is, therefore, 
clear that a record-of-rights consists of Khewat,’ Khasra,yamabandi,5fr. and till it is 
revised again it will hold the field. The entries therein "can be modified only for the- 
grounds mentioned in section 46 of the Land Revenue Act.. The provisions of section 
47 ) if contrasted with those of section 46, make it clear that the said section intends to- 
bring the said documents up-to-date by recording the subsequent changes- based on 
supervening events. The scope of the- annual papers is only to record the existing- 
facts on the basis of spot inspection at the beginning of a fasli and to record changes- 
occurring during the course of the year, after the year is closed. It is not the pro- 
vince of the annual papers to investigate and decide on .the correctness or ot erwise 
of the entries made in the earlier annual papers as on the date they were made. 


The said section came under judicial scrutiny of a Division Bench o e 
ligh Court in Mangloo v. Board of Revenue'^. The facts in that case were ^ , , 
•eath of one Gaindoo who was a tenant of mouza Matia, on an app ica 1 
as nephew and his widow, their names were entered m the annua p p 


1. I.L.R. (1954) Nag. 143, 146. 
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tenants of the land by the Assistant Superintendent of Land Records ; thereafter, 
the widow applied to the Superintendent of Land Records for striking off the peti- 
tioner’s name from the annual papers and her application was allow^ ; in appeal, 
the Additional Deputy Commissioner declined to interfere on the ground that the 
initial order of the Assistant Superintendent of Land Records was passed by him in 
his executive capacity and as such the Superintendent of Land Records was compe- 
tent to modify it in his own execuive capacity ; the second appeal preferred to tiie 
Board of Revenue was summarily rejected ; and it was contended before the High 
Court that the decision of the Board of Revenue contravened the provisions of section 
47 (i), read with section 33 (2) (c) of the Central Provinces Land Revenue Act, 1917. 
In that context, the learned Judges of the High Court considered the scope of section 
47 (i) of the Land Revenue Act and the rules made under section 227 of the said 
Act, and observed thus : 

“ As we read section 47 (I ) of the Act and the rules governing it, we are of opinion that these provi- 
sions deal only with the preparation of the annual papers and not with their correction if the entries 
are found to be erroneous. They are onlv enabling provisions which import no ’ restriction on the 
power of the Revenue Officers to correct the mistakes or remove any irregularities, committed in the 
preparation of the annual papers. Neither the annual papers nor the corrected entries affect any ques- 
tions of title or vested interest of any party. The power of the Revenue Officers in this regard is ana- 
logous to the untrammelled right of a person to correct his private 'documents, which cannot be ques- 
tioned in a Comt of law by any one whose right or interest is not affected thereby.” 

The learned counsel contends that the said passage comprises conflicting ideas 
inconsistent with each other — the first part of it denying a right to correct the entries 
and the second part permitting such corrections. We cannot accept this interpreta- 
tion of the passage. The learned Judges were dealing with two aspects of the ques- 
tion : one is the scope of the preparation of the annual papers and the other is whe- 
ther correction of mistakes therein give a cause of action to the person aggrieved. 
The first they answered by stating that section 47 ( i ) of the Land Revenue Act and 
the rules made under the said Act deal only with the preparation of the annual papers 
a.nd not with their corrections if the entries are found to be erroneous and the other 
with the right of a party affected by the correction of the mistakes therein- The 
observations made in regard to the scope of section 47 (r) are made clear by the 
<iiscussion found earlier in the judgment at page 145. After adverting to the provi- 
■sions of section 47 and the rules made under the Act governing the preparation of 
annual papers, the learned Judges observed ; . 

“This would normally be done in the beginning of the agricultural year which, under section 2(1) 
•of the Act, commences on the first day of June. No changes in the entries are contemplated during the 
•course of the agricultural year and the changes taking place during that period are obviously to be rc- 
•corded after the year is closed. The action taken by the Superintendent of iLand Records and ratified 
Tjy the Additional Deputy Commissioner has, therefore, no reference to the preparation of 1 the annual 
papers under section 47 (I ) of the Act, and we are not shown any other provision of Jaw which governs 
it.” 

The Division Bench held that there was no prowsion for correcting the wrong entries 
made in the annual papers, for their scope is very limited. This view was followed 
by the Full Bench of the High Court in their judgment which is now under appeal. 
'The Full Bench confirmed the view of the DivisionBeneh in the following words : 

“ Section 47 (1) of the Central Provinces Land Revenue Act contemplates entering 

•only such changes in the annual papers as take place during the course of the agricultural year. Tha t 
-section, therefore, docs not cover a case of correction of the entries on the ground of mistake.” 

Wc entirely agree tvith this view. It follows that the Nistar Officer has no jurisdic- 
‘tion to correct the said entries with a view to reopen the matter already closed under 
section 40 of the Act. Wc, therefore, agree with the conclusion arrived at by the 
High Court. 

In the result, the appeals fail and arc dismissed with costs. One set of hearing 

ifees- 


K.S. 


Appeals dismissed. 
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SEKENDAR SHEIKH V . STATE OF WEST BENGAL (Shah,J.). 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present: — P. Sinha, Chief Justice, P. B. Gajendragadkar, K. N. Wanchoo, 
M. Hidayatullah and J. C. Shah, JJ. 

Sekendar Sheikh and another ■ • • Appellants * 

• V . ' • : 

The State of West Bengal • • Respondent. 

Criminal Procedure Cade {V of 1898), section 307 — Reference under — Wlien Justified — Acquittal by 
Sessions Judge of charge of false personation for proatring^ registration of forged document — High Court if can rely 
on evidence in respect of that offence for founding convictions for offence under section 467 of the Penal Code 

{XLVofim). 

In a Reference under section 307 Criminal Procedure Code if the evidence is such that it can 
properly support a verdict of guilty or not guilty according to the view taken of the evidence by the 
trial Court, and if the Jury take one view of the evidence and the Judge is of the opinion that they 
should have taken the other, the view of the Jury must prevail, for they are the judgffi o f fact. In 
such a case a Reference under section 307 of the Code of Criminal Procedure is not justified. But 
if the High Court holds that upon the evidence no reasonable body of men could have reached the 
conclusion arrived at by the Jury, the Reference will be justified and the verdict of the Jury will 
be disregarded. It is for the Jury to assess the value of the evidence and if it has accepted the 
evidence of particular witnesses it could not be said that no reasonable body of men could have 
accepted that evidence, though the Court of Session was not impressed by the testimony of one such 
svitness. . 

An item of evidence may corroborate charges for more offences than one, but acquittal of the 
accused for one such offence \vill not render that item of evidence inadmissible in assessing the cri- 
minality of the accused for another offence corroborated thereby. The question in such a case is not 
one of admissibility but of weight to be given to the evidence. 

The High Court in a Reference under section 307 of the Criminal Procedure Code was not there- 
fore debarred from founding the order of conviction for the offences under section 467 of the Penal 
Code and abetment thereof of the appellants upon evidence, which corroborated the story of the 
prosecution in support of these charges merely because that evidence was not accepted by the Sessions 
Court in considering the charge against them of false personation for procuring registration of the 
forged document. 

Appeal from the Judgment and Order, dated the 25th January, 1961, of the 
Calcutta High Court in Reference No. 10 of 1960. 

Z). N. Mukherjee, Advocate, for Appellants. 

K. B. Bagchi, Advocate and S. Jf. Mukherji, Advocate, for P. K. Bose, Advocate, 
for Respondents. 

The Judgment of the Court was delivered by 

Shah, J . — ^The first appellant — Sekender Sheikh — was charged in a trial held 
before the Additional Sessions Judge, Murshidabad, in the State of West Bengal for 
the offences of forging a valuable security pimishable xmder section 467, Indian Penal 
Code and of falsely personating another in such assmned character and presenting a 
document for registration punishable under section 82 (c) of Indian Registration Act. 
The second appellant — ^Hasibuddin Sheikh — s "harged with abetment of these 
offences. The trial for the offences of forging a valuable security and abetment 
thereof was held by the Sessions Judge sitting with a jury and for the offences under 
the Registration Act \vithout a jury. The jury brought in a verdict of guilty by a 
majority of 4 to 3 against the appellants for the offences of forging a valuable security 
and abetment thereof, but the Judge did not accept the verdict and made a Reference 
imder section 307 of the Code of Criminal Procedure to the High Court of Calcutta, 
because in his view there was ‘ absolutely no reliable evidence ’ against the two 
appellants in respect of the offence of forging a valuable security and that it -was in 
the interests of Justice to refer the case to the High Court. The Sessions Judge 
acquitted the two appellants of offences under the Indian Registration Act. The 
High Comt declined to accept the Reference and convicted the two appellants 


*Cr. A. No. 110 of 1961. 


8th February, 1963. 


8 


THE SUPREME COURT JOURNAL. 


[1954 


respectively of the offences punishable under section 467 and section 467 read v\ith 
section 109 of the Indian Penal Code, and sentenced each appellant to suffer rigorous 
imprisonment for two years. With certificate of fitness granted by the High Court 
under Article 134 (i) (r) the appellants have appealed to tliis Court. 

The charges .against the first appellant were — 

(i) that on or about 15th January, 1958, he had in the town 'Berhampore 
forged a Heba-nama in respect of certain property in favour of one AH Hussain pui- 
porting to execute the same in the name of one Kaimuddin of Debkundu and that 
the execution of the document was made with intent to cause the said Kaimuddin to 
part with nis property and to commit fraud ; and 

(ii) that on the same day he had falsely personated Kaimuddin Sheikh and 
in that assumed character had presented for registration the Heba-nama in the 
Berhampore Sub-Registry and had affixed his thumb impressions claiming to be 
Kaimuddin Sheikh. 

The second appellant was charged with abetting the first appellant in the 
commission of the two offences by identifying the first appellant and Kaimuddin 
Sheikh. At the trial the prosecution examined one Swarana Kumar Dey who testi- 
fied that he had engrossed the Heba-nama in favour of Ali Hussain which was executed 
by the first appellant purporting to do so as Kaimuddin Sheikh, that the first appel- 
lant had impressed his thumb mark on the document before him in token of execution 
of the Heba-nama, that the first appellant had represented himself to be Kaimuddin 
Sheikh, and that the executant of the document was identified before him as Kaimud- 
din Sheikh by the second appellant Hasibuddin Sheikh. Kaimuddin Sheikh testified 
that he had not executed any Heba-nama in favoui of Ali Hussain and that he had not 
impressed his thmnb-mark on any document in the presence of Swarana Kumar 
Dey. A certified copy of the Heba-nama was shown to the witness and he denied 
having executed and presented the original thereof before the Sub-Registrar. Evi- 
dence was also tendered that the thumb impressions of the two appellants were taken 
by the investigating officer in the presence of a Magistrate and those specimen thumb 
impressions were compared with the thumb impressions in the register at the Sub- 
Registry at Berhampore by a hand writing expert and that the thumb impressions of 
the first appellant tallied with the thumb impressions in the said register and not 
with the thumb impressions of Kaimuddin Sheikh. . In the view of the High Court, 
this evidence was sufficient to establish against the two appellants the offences of 
forging a valuable security and abetment thereof. 

It is norv well settled that in a Reference under sectlori 307 of the Code of Cri- 
nunal Procedure if the evidence is such that it can properly support a verdict of 
guilty or not guilty, according to the view taken of the evidence by the trial Comt, 
and if the Juiy take one view of the evidence and the Judge is of the opinion that they 
should have taken the other, the view of the Juiy must prevail, for they are the judges 
of fact. In such a case a Reference under section 307 of the Code of Criminal 
Procedure is not justified. But if the High Court holds that upon the evidence no 
reasonable body of men could have reached the conclusion arrived at by the jury, 
the Reference will be justified and tlie verdict of the jury will be disregarded: Ilama- 
nitrgrah Singh v. Emperor'^. It appears that the Court of Session was not hnpressed 
by the testimony of Swarana Kumar Dey but it was for the jury to assess the value 
of the evidence. The jury had apparently accepted the evidence of Swarana Kumar 
Dey and of Kaimuddin Sheikh, and it could not be said that no reasonable body of 
men could have accepted that evidence. 

At the trial, evidence about the specimen thumb impressions of the appellants 
taken during the course of the investigation were relied upon in support of the prose- 
cution case. This Court has held that there is no infringement of Article 20 {3) of 
the Constitution merely by tendering evidence of this character, in support of the 
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case for the prosecution against a person accused of an offence : The State of Bombay 
V. Kathi Kalu Oghad'^. The Court in that case set out certain propositions of whick 
the following are material : — 

“(ii) the words * to be a witness ’ in Article 20 (3) do not include the giving of thumb- 
impression or impression of palm, foot or fingers or specimen svriting or exposmg a part of the body 
by an accused person for identification ; 

(iii) ‘ self-incrimination ’ means convejdng information based upon the personal Imowledgo 
of the giver and does not include the mere mechanical process of producing dociiments in Court 
which do not contain any statement of the accused based on his personal knowledge ; 

(iv) in order to come within the prohibition of Article 20 (3) the testimony must be of such a. 
character that by itself it should have the tendency to incriminate the accused ; 

In view of this decision counsel for the appellants fairly conceded that he could not 
challenge the admissibility of evidence relating to the taking of thumb impressions 
of the fct appellant and its use for comparison with the thumb impressions in the 
Sub-Registry at Berhampore, made at the time of presentation of the document 
for registration. 

It was urged, however, that when the Trial Judge acquitted the two appellants- 
of the offences punishable under sections 82 {c) and 82 '{d) of the Indian Registration 
Act — the offence of false personation and in such assumed character presenting a 
document, and abetment thereof — and that so long as the order of acquittal was not 
set aside in an appeal duly presented, the High Court in a Reference under section 
307 of the Code of Criminal Procedure was incompetent, relying upon the evidence 
which was not regarded as reliable in respect of the offences under the Registration 
Act, to convict th.e appellants of the offences of forging a valuable security and abet- 
ment thereof. It was submitted that as the offences under section 467, Indian Penal 
Code and section 82 (c) , Indian Registration Act, formed part of the same transaction 
and the case foTthe prosecution for the former offence was substantially founded on 
the same evidence which was not accepted by the Trial Court \vhen acquitting the 
appellants of the latter offence, the High Court could not act upon that evidence to 
record an order of conviction on the charge for the offence of forging a valuable 
security. We are unable to accept this argument. Forging a valuable security 
and presentation of that valuable security for registration are two distinct offences. 
In support of the case that the appellants were guilty of forging a valuable security 
the material evidence is that relating to the making dishonestly or fraudulently of a 
lalse document of the nature of a valuable security. That evidence consisted of the 
instructions given at the time of writing of the document, the character of the docu- 
^^-cution, and the intention of the accused in fabricating the document. 

I he offence of false personation for presenting any document consisted in the presen- 
tation of a document before the registering authority by a person claiming to be some 
one else. An item of evidence may corroborate charges for more offence than one : but 
acquittal of the accused for one of such offences will not render that item of evidence 
inadmissible in assessing the criminality of the accused for another offence corrobora- 
ted thereby. The question in such a case is not one of admissibility but of weight to 
be given to that evidence. The decision of the Judicial Committee of the Privy 
^uncil^in Malak Khan v. Emperor^ negatives the submission of the appellants. In 
Malak Khali’s case^ the accused ivas charged before the Court of Session for offences 
of murder and robbery. He was acquitted by the Trial Judge of the offence of 
robbery and convicted of the offence of murder. The High Court in appeal against 
the order of conviction. relied upon the evidence which ivas material to both the 
charges of robbery and murder, as corroborative of the guilt of the accused for the 
offence of murder. It was held by the Judicial Committee that the High Court 
could properly accept the evidence as corroborative of the guilt of the accused for the 
offence of murder, even though that evidence was not accepted by the trial Court on 
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'the charge of robbery. In considering the argument that the evidence could not be 
T-elied upon in support of the charge of murder, the Judicial Committee observed: 

“ The Sessions Judge, it was said, had acquitted the appellant of robbery; he was, therefore 
not guilty of that offence ; no appeal had been taken against that acquittal and tlierefore no 
was entitled to take into consideration the allegation upon which the accusation of robbe^ was foi^u- 
'Cd even as corroborative evidence in another case. Their Lordships cannot accept this contention. 
The learned Sessions Judge did not in fact find the accusation baseless; he only found the crime not 
proven. But even if he had disbelieved the whole story of the recovery of the stolen property from 
the appellant, his finding would not prevent the High Court from tveighing its value and if they 
accepted its substantial truth from taking it into consideration in determining uhether another 
crime had been committed or no.” 

The High Court was therefore not debarred from founding the order of conHction 
for the offences under section 467, Indian Penal Code and abetment thereof, of the 
appellants upon evidence, ivhich corroborated tlie story of the prosecution in support 
of those charges merely because that evidence ^vas not accepted by the Sessions Court 
-in considering the charge against them of false personation for procuring registra- 
tion of the Heba-nama. 

The appeal therefore fails and' is dismissed. 

K.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present : — P. B. Gajendragadkar, K. N. Wanchoo, M. Hidavatull.'iH, 
K. S. Das Gupta and J. G. Shah, JJ. 

.Janapareddy Latchan Naidu .. Appellant* 

V. 

Janapareddy Sanyasamma , .. Respondent. 

Charge — Decree for peut and future maintenance charged on three lots of property — Purchase by decree-hotda 
of two of the lots in execution for arrears of maintenance — If extinguishes the charge on remaining property — RiSal 
to proceed in subsequent execution against the remaining lot, 

A decree created a charge for past and future maintenance on three lots of properties. The 
decree-holder purchased subject to surcharge two items of the properties in execution oF the decree. 
'Subsequently she filed another Execution Petition seeking to bring to sale properties otlier than those 
purchased by her in the earlier execution. The judgment-debtor contend^ that the decree was 
fully satisfied by the earlier purchase of the two items subject to the charge. 

Held : An executory charge-decree for maintenance becomes avecutable again and again as 
future sums become due. The executabilitj' of the decree keeps the charge alive on the remaining 
properties originally charged till the future amounts cease. In other words the charge subsists as 
long as the decree subsists. By the execution the chaige is not transferred in its entirety to the pro- 
perties purchased by the cliarge-holdcr. Nor is tlie charge divided betsveen those properties and 
those which still remain with the judgment-debtor. The whole of the charge continues over all 
the properties jointly and severally. Nor is any priority established between the properties purchased 
-bv the charge-holder and those that remain. It is not permissible to seek an analogy from the case 
of a mortgage. A charge can be enforced against all the properties or severally. 

The Court cannot order the charge-holder to proceed against properties in her possession even 
though it can make an election on behalf of the judgment-debtor and enforce the charge against one 
item in preference to anotlicr belonging to him. 

Appeal by Special Leave from the Judgment and Order, datcu 28th July, 
*9595 of the Andhra Pradc-sh High Court in G.M.A. No. 120 of 195^* 

P. Ram Reddy, Advocate, for Appellant. 

E. Udayarathnam, V. C. Prashar, and K. R. Chattdhui i, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Ifdidayalullah, J . — The respondent who is the tvife of the appellant obtained a 
■decree for maintenance on gth August, 1949 , by tvhich the appellant was ordered to 
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pay Rs. 3,000 per year to her on the 28th day of February, of every year with interest 
at 6% per year if the payment was not made on the due date. The decree included 
ascertained amounts as arrears of past maintenance and other items to which detailed 
reference is not necessary. In addition to the personal liability the decree created 
a charge for past and future maintenance on three lots of properties. 

The respondent filed Execution Petition No. 91 of 1952 for execution of the 
maintenance decree and sought to bring the properties charged by the decree to sale. 
She purchased two items of the properties for a sum of Rs. 20,200 subject to her 
maintenance charge after obtaining the permission of the Court. Later she filed 
Execution Petition No. 43 of 1955 seeking to bring to sale properties other than those 
purchased by her in the earlier execution. The appellant also filed an application 
under section 47 of the Code of Civil Procedure to record full satisfaction of the decree 
on the ground that the respondent by purchasing the properties subject to her charge 
could not maintain a fresh application for the sale of the other properties. The 
Subordinate Judge of Visakhapatnam upheld the contention of the appellant and 
dismissed the Execution Petition as not maintainable. The respondent appealed 
to the High Court. The High Court reversed the decision of the Subordinate 
Judge and ordered the execution to proceed. The appellant has now appealed after 
•obtaining Special Leave from this Court. 

The short question is whether the decree must be held to be satisfied because the 
respondent purchased in an earlier execution one lot of properties subject to her 
charge for maintenance. Learned counsel for the appellant contends that the res- 
pondent must now look to the properties purchased by her for satisfaction of her 
claim in resp>ect of maintenance past or future. In the alternative he contends that 
■execution against the properties in his possession cannot proceed till the respondent 
has first proceeded against the properties with her. In our opinion neither proposi- 
tion IS correct. 


The maintenance decree passed by the Subordinate Judge of Visakhapatnam is 
not only a declaratoy decree but also an executory decree. It provides that the 
appellant shall pay to the respondent Rs. 3,000 per year as maintenance on the 28th 
day of February of every year as long as she lives. When the first execution was 
evied ti^ amounts due upto 28th June, 1952, were realised by the sale of the pro- 
perties oflots l and 2. The respondent as the auction-purchaser deposited Rs. 6,010 
tovvards the balance of the purchase price after deducting the maintenance amount 
under the decree as it then stood. The present execution concerns the sum which 
lell ^e between 28th June, 1952, and 28th February, 1955. Included in this sum 
are Rs. 8,000 towards maintenance and Rs. 867-8-0 towards costs. 


The contention of the appellant is that the respondent having purchased the 
first lot of properties subject to the charge cannot now recover this amount from the 
properties remaining with the appellant. In other words, the appellant contends 
that there is some kind of merger of the right under the maintenance decree with the 
right arising from the auction purchase and the respondent can enforce her right only 
agauwt those properties which she has purchased and not against properties which 
remain with the appellant. 


The argument involves a fallacy because it assumes that a charge created by a 
decree on a number of properties disappears when the charge-holder in execution 
of the pharge-decree purchases one lot of properties. An executor^'^ charge-decree 
mr maintenance becomes executable again and again as future sums become due. 
The executability of the decree keeps the charge alive on the remaining properties 
originally charged till the future amounts cease. In other words the charge subsists 
as long as the decree subsists. By the execution the charge is not transferred in its 
entirety to the properties purchased by the charge-holder. _Nor is the charge divided 
between those properties and those which still remain with the judgment-debtor. 
The whole of the charge continues over all the properties jointly and severally. Nor 
is any priority established between the properties purchased by the charge-holder 
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Rad those that remain. It is not permissible to seek an analogy from the case of a 
mortgage. A charge is different from a mortgage. A mortgage is a transfer of an 
interest in property while a charge is merely a right to receive payment but of some 
specified property. The former is described a jus in tern and the latter as only ajiw 
ad rem. In the case of a simple mortgage, there is a personal liability express or 
implied but in the case of charge there is no such personal liability and the decree, if 
it seeks to charge the judgment-debtor personally, has to do so in addition to the 
charge. This being the distinction it appears to us that the appellant’s contention 
that the consequences of a mortgagee acquiring a share of the mortgagor in a portion 
of the mortgaged property obtain in the case of a charge is ill-founded. ,The charge 
can be enforced against all the properties or severally. 

lit the present case thcT respondent 'could proceed at her option to recover the 
arrears of maintenance as they fell due from any of the properties trhich were the 
subject of the charge, that is to say, those which were in the possession and ownership 
of the appellant and those in her possession and ownership as auction-purchaser. 
'There is nothing in law which requires the respondent to proceed against Jhe proper- 
ties which she had earlier pur-chased. There is no question of marshalling of these 
properties. It is true that the Court may decide which of the properties charged 
should be sold and in what order and the Court does choose betu'een different proper- 
ties when ordering sale. ^ To that extent the Court can assist a judgment-debtor. 
But this can only be in respect of the properties which the judgment-debtor holds and 
against which the charge-holder wants to proceed.' ' But the Court cannot say to the 
charge-holder that lie must exhaust' his remedies over and over again against the 
properties purchased by him in execution of his charge-decree and subject lo his 
own charge. Therefore, betivcen the appellant and the i-espo’ndent the Court cannot 
order the respondent to proceed against properties iii her possession even though it 
can iriakc an election on behalf of the appellant and enforce 'the charge ag:ainst one 
item in preference to another belonging to him. 

In our opinion the respondent was, entitled to proceed against the remaining 
properties *in the hands of the appellant which continued charged. 'The Execut- 
ing Court may, of course, sell only such items as mhy.be sufficient to meet the present 
dues under the decree but the appellant cannot insist that the respondent should 
proceed against the properties acquired by her under, the first sale. We express 
no opinitfn on thfc question tvhether the decree' can be personally executed against 
the appellant because that qu&tion did- not arise here. , Tire appeal accordingly 
fails and is dismissed with costs. 

K.S. ■ ^ Appeal dismissed. 

' THE SUPREME COURT OF INDIA.' 

(Civil Appellate Jurisdiction). 

Prcsent : — P. B, Gajendragadkar, K. Subba Rao, K. N. Wanchoo. 
J. C. Shah and Raghubar Dayal, JJ. 

The General Assurance Society, Ltd. - . AppellauV 
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Life Insurance Corporalmi Act (A'ATA'/q/'JSSC), seettons 7, 10 and IG — Construction and scopc-~Life Insu- 
rance Corporation Rules (1956), Rules 12 and 18-^cope — Composite insurer -^ — “ Assets and liabilities ” — Divi- 
dends declared by Insurance Company and amounts equivalent thereto — If vest in the Corporation — Company show- 
ing dkidends declared and amoimts equivalent thereto as assets and liabilities of the controlled business in balance 
sheets — If precluded from showing that balance-sheets are wrong — Compensation payable to insurer and capital 
allocable to controlled business — Set-off-— Permissibility — Jurisdiction of Tribunal — Interest on amount of compen- 
sation — Power of Tribunal to award. 

Company — Declaration of dividend — Effect of- — Insurance Act (IV of 1938), sections 10, 11, 15, 21, 22 
and 23 — Scope and effect of— Balance-sheets approved by controller — Correctness of — If conclusve for all purposes 
— Constitution of India (1950), Article )3fr— Plea at late stage — If open. 

It cannot be s.-tid tliat in tlic case of a composite insurci under section 16 (1) of Uic Life Insurance 
Corporation Act read with Part A of tire First Schedule, compensation should be computed in accor- 
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dance with the provisions of para 1 or para 2, and paid to tlie insurer on the basis of the computation 
which was more advantageous to him and that for the purpose of calculation of amount payable in 
accordance with para. 1, the amount representing the paid-up capital allocable to the controlled 
business has no relevance. From the provisions of Rule 18 which lays down the method of allocation 
of the paid-up capital of a composite insurer, it will be seen that there is an integral connection between 
the compensation payable to the insurer and the amount representing the Capital allocable to the 
controlled business transferred to the Corporation. The common factor for both the amounts is the 
annual average surplus allotted to the shareholder and the same surplus must be the basis for 
calculating both the figures. If two different figures are given for the same surplus, one of the 
calculations would be wrong and grave injustice would be done to one of the parties. Since the two 
figures cannot be dissociated, the Corporation would be justified in making a composite offer as 
regards the compensation payable and the paid-up capital to be allocated. When such a composite 
•ofter is made, each part being dependant on the other, the other party — the insurer — cannot by 
accepting a part of the offer, compel the former to confine its dispute only to that part ■svhich is not 
accepted unless the party offering the composite offer agrees to that course. 

The Act contemplates the setting-off of one against the other. Rule 12-A of the Rules confers 
ample jurisdiction on the Tribunal to effect that intention of the Legislature. Clauses (iv) and (vi) 
of Rule 12-A make it perfectly clear that a claim for set-off is certainly covered by the wide phraseology 
of the Rule. 

Therefore, where the dispute between the insurer and the Corporation relates not only to the com- 
pensation, but to the set-off also, and that dispute is referred to the Tribunal, the latter has jurisdiction 
to decide that dispute. 

Section 7 (1) of the Life Insurance Corporation Act provides that on the appointed day all the 
“ assets and liabilities ” appertaining to the controlled business of all insurers shall be transferred 
do and vest in the Corporation. It cannot be said that the dividends declared and the amounts 
representing the said dividends fall outside the expression “ assets and liabilities ” of the controlled 
business. There is no warrant for holding that under section 7 (1) only the assets and liabilities 
appertaining to the controlled business of an insurer shall be transferred to and vested in the Cor- 
poration and that the dividends declared and the assets equivalent to the said liability are assets and 
liaibilities of company (insurer) and not those appertaining to the controlled business and that therefore 
they would not vest in the Corporation. The company’s assets and liabilities cannot be separated 
from the assets and liabilities of the controlled business. When a company declares a dividend on 
^ shares, a debt immediately becomes payable to each shareholder in respect of his share of the 
dividend for which he can sue at law ; the declaration does not make the company a trustee of the 
-dividend for the shareholder. The amount representing the dividends continue to be a part of 
the assets of the company. 

However, in the case of a composite insurer, when the dividends declared and the assets equi- 
valent to that liability appertain not only to the life business but also to the general business of the 
msurer, only such part of the said assets and dividends allocable to the controlled business shall be 
■transferred to the Corporation under section 7 (1) and not the entire dividends and the assets 
representing the same. Section 10 of the Act and Rule 18 of the Rules would make this clear. 

The fact that for the sake of convenience the insurer has shoivn all his assets and liabilities as 

of the life insurance business in the balance-sheets approved by the Controller of Insurance 
■under the Insurance Act (1938) would not make any difference, and the insurer cannot be precluded 
questioning the correctness of those balance-sheets. There is nothing in the Insurance Act 
winch says that the correctness of the balance-sheets certified by the Controller is conclusive for all 
purjwses and that it cannot be questioned in a collateral proceeding. For the purposes of that Act, 
the balance-sheets would be accepted as correct. But the Act docs not, expressly or by necessary 
tmphcation, oust the jurisdiction of the Courts and tribunals from going into the correctness of the 

balance-sheets. 

. , ulso no provision in the Life Insurance Corporation Act making the contents of the 

f.® . ®“Uce-sheets final for the purpose of transfer to and vesting in the Corporation of the assets and 

.liabilities of the insurer. They certainly afford valuable evidence in an inquiry before the Tribunal, 
ut the contents of the balance-sheets can be proved to be wrong. 

lA^ere an insurer does not ask for apportionment of the dividends as between the life business 
■and the general business before the Tribunal or in the petition for Special Leave or even at the stage 
01 arguments, he cannot be permitted to ask for it at a very late stage. The Supreme Court w-ill 
not be justified in the exercise of its extraordinary jurisdiction under Article 136 of the Constitution 
to permit the appellant (insurer) to raise the plea for the first time before the Supreme Court and 
to remand the matter to the Tribunal for apportionment of the dividends and the corresponding 
assets. 

The Life Insurance Tribunal to which a dispute is refciTed under section 18 of the Life Insurance 
orporation Act has jurisdiction to award interest to an insurer on the amount of compensation 
awarded to him. 

Appeal by Special Leave from the Order dated 17th February, 1958, of the Life 
-Insurance Tribunal at Nagpur in Case No. 17/XVI-A of 1957. 

M. C. Setalvad, Senior Advocate (S. N. Andley, Rameshwav Nath and P. L. 
^ohra. Advocates of Mfs. Rajinder Narain & Co., with him), for Appellant. 
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C. K. Daphtary, Attorney-General for India and S. T. Desai, Senior Advocate, 
(S. J. Banaji and K. L. Hathi, Advocates, with them), for Respondent. 

The Judgment of the Court was delivered by 

Subba Rao, J . — This appeal by Special Leave is directed against the order of the 
Life Insurance Tribunal, hereinafter called the “ Tribunal ”, determining the dispute 
that was referred to it under section 16 of the Life Insurance Corporation Act, 1956 
(XXXI of 1956), hereinafter called the Act. 

The appellant is a company duly incorporated under the Indian Companies 
Act, 1882, and the Insurance Act, 1938. Prior to December, 1957, its registered 
office was at Ajmer, but now it is in Calcutta. It was a composite insurer carrying 
on life insurance and general insurance business. The Act was passed to provide 
for the nationalization of life insurance business in India by transferring all such 
business to a Corporation established for the purpose. The Act came into force 
on July 1, 1956. On September 1, 1956, under section 3 of the Act the Central 
Government established a Corporation called the Life Insurance Corporation of 
India, hereinafter called the Corporation, which is the respondent in this appeal. 
Under section 7 of the Act on the appointed day, which was September 1, 1956. 
all the assets and liabilities appertaining to the controlled business oi all insurers were 
statutorily transferred to and vested in the Corporation. Accordingly, the con- 
trolled business of the appellant as defined under the Act, i.e., all the business per- 
taining to its life insurance business, was transferred to and vested in the Corporation. 
Thereafter disputes arose between the appellant and the respondent in the matter 
of ascertainment of the compensation payable to the appellant and in respect of 
incidental and consequential matters thereto. By a letter dated May 21, 1957, 
the respondent offered to pay to the appellant towards compensation certain amount 
after setting-olf the amount due to it from the appellant in respect of part of the 
paid-up capital of the controlled business and assets representing that part. By 
letter dated August 9, 1957, the appellant refused to accept the said offer /« tn/o. 
On August 20, 1957, the respondent wrote a letter to the appellant informing it that 
as its offer was not accepted by the appellant, it had referred the dispute to the Tri- 
bunal. In due course, both, the parties, i.e., the appellant and the respondent, 
appeared before the Tribunal and filed their respective statements ; and the 
Tribunal framed as many as 8 issues. Issues Nos. 5, 6-A, 7-A and 7-B which are 
relevant to the present enquiry read thus : 

Issue 5. — Whether the petitioner (appellant herein) is entitled to the sum of Rs. 12,36,415- 
or in the alternative to Rs. 6,60,369 or in the further alternative to Rs. 5,95,764 as worked out 
respectively in Annexures A to C to the Statement of Claim. 

Issue 6-A . — ^Whether the petitioner is entitled to the unpaid dividends attributable and per- 
taining to the General Insurance Business of the petitioner as claimed in paragraph 6 of the Statement 
of Claim. 

Issue 7-A ^Whether the Tribunal has jurisdiction to grant interest on the amount of 

compensation. 

Issue 7-B. — ^If so at what rate and for which period. 

On Issue 5 the Tribunal calculated the amount payable by the respondent to the 
Appellant on the following lines: Amount payable towards compensation to the 
appellant was Rs. 5,95,764 ; out of the allocable paid-up capital of Rs. 2,79,683,. 
the respondent had already received assets equivalent to Rs. 1,35,919 ; the balance 
receivable under that head was, therefore, Rs. 1 ,43,764; out of the sum of Rs. 5,95,764 
payable to the petitioner-appellant, the respondent was entitled to deduct Rs. 1,43,764; 
and the balance payable by the respondent to the appellant was Rs. 4,52,000. Briefly 
stated what the Tribunal did was that it ascertained the compensation payable to 
the appellant and set-off against that amount the balance of the amount due to it from 
the appellant towards the allocable paid-up capital. 

On Issue 6-A it held that the appellant showed the unpaid dividends in the 
balance-sheets as the liability of the life department, that it always regarded it as a 
liability appertaining to the life department ard that as it was impossible to allocate 
the unpaid dividends of any shareholder to the several businesses carried on by the 
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insurer, it would rely upon the books of accounts of the insurer to find out whether- 
it was the liability of one department or the other. On that reasoning it held that, 
the entire liability for the unclaimed dividends and assets equivalent to that liability 
appertained to the controlled business, and, therefore, statutorily vested in the. 
respondent-corporation. 

On Issues 7-A and 7-B the Tribunal held that it had no jurisdiction to award- 
interest on the amount of compensation. On the basis of the said findings the res- 
pondent was directed to pay to the appellant within two weeks a sum of Rs. 4,52,000 
less any sum that might have been paid by the respondent to the appellant by way 
of admitted compensation. Hence the appeal. 

Mr. Setalvad, learned counsel appearing for the appellant, raised before us the 
following three points : (1) the Tribunal had no jurisdiction to decide on the ques- 
tion of the capital allocable to the controlled business as there was no dispute there- 
to between the parties and the said question therefore, not referred to it ; (2) the 
liability of the appellant-Company for unclaimed dividends and assets equivalent 
to the liability were not transferred to and vested in the Corporation under section 7(1) 
of the Act ; and (3). the appellant would be entitled to interest on the amount of 
compensation payable to it and the Tribunal had jurisdiction to award the same. 

On the first question the learned counsel took us through the correspondence 
that passed between the parties and the pleadings before the Tribunal, and contended 
that the said correspondence, pleadings, and the issues disclosed that there was no 
dispute between the parties in respect of the capital allocable to the controlled busi- 
ness and, therefore, the Tribunal went wrong in deducting under that head 
a higher amount than was agreed upon between the parties. As the answer to this 
argument mainly depends upon the said correspondence and the pleadings, we 
shall briefly scrutinize them. On May 21, 1957, the respondent offered to the ap- 
pellant to pay a sum of Rs. 3,30,023 in full satisfaction of the compensation payable 
to the appellant for the acquisition of its controlled business under the Act, and to- 
set-off against the said sum an amount of Rs. 1,71,365 being the part of the paid-up 
capital of the appellant-Company and assets representing such part, which had been 
allocated to the controlled business of the appellant-Company in accordance with 
Rule 18 of the Life Insurance Corporation Rules, 1956, made under the Act. The 
letter concluded thus : 

R 1 aforesaid assets have not yet been transferred to the Corporation the said amount of 

Ks. 1,71,365 will be set-off against, and form a deduction from, the amount of compensation payable- 
to your Company.” 

offer was couched in clear and unambiguous terms. It was a composite 
®ner. The letter could not be construed to contain two different matters, one an 
offer of compensation and the other a demand for payment of the amount due to 
the respondent in respect of the paid-up capital allocable to the controlled business. 
Or the other hand, in express terms the offer was for payment of compensation 
after setting-off the amount due to the respondent. On August 9, 1957, the- 
appellant wrote a letter in reply to the respondent’s. Therein an attempt was made 
to split up the offer. The appellant stated that the amount of compensation offered 
in the letter, namely, the sum of Rs. 3,30,023 was not acceptable to it. In regard 
to the amount of capital allocated by the Company to the controlled business, it 
stated that the assets worth Rs. 1,35,919 has already been transferred to the res- 
pondent and that having regard to the amount claimed by the respondent under that 
head , only a sum of Rs. 35,446 remained to be transferred to the Corporation by 
it- _ It asked that the said amount might be deducted Ixom the amount of compen- 
sation that might be ordered and decreed to be paid to it by the Tribunal. It would 
lie seen from this letter that the appellant accepted a part of the offer and rejected 
the rest. On August 20, 1957, the respondent replied to the appellant that as its 
offer was not accepted, it had sent the necessary papers to the Tribunal. Oil 
August 22, 1957, the appellant received a notice from the Tribunal. The preamble; 
to that notice read : 
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“ Whereas you have not accepted the amount determined by the Corporation and offered 
in full settlement of the compensation payable to you under the Act and whereas you have requested 
the Corporation to have the matter referred to the Tribunal for decision and whereas the Corpora- 
tion has so referred the matter.” 

This clearly shows that the dispute before the Tribunal arose as tlie appellant 
did not accept the amount determined by the Corporation and offered in full settle- 
ment of the compensation payable to the appellant under the Act. It does not in- 
dicate that the accepted part of the offer was considered to be a closed matter between 
.the parties and the disputed part only was put in issue. On 13th September, 1957, 
the appellant wrote a letter to the respondent requesting it to pay the amount of 
•compensation offered by it subj'ect to adjustment on the basis of the decision to be 
given by the Tribunal. It also requested the respondent to supply to it a copy of 
the calculation sheet to show how the amount of compensation offered by it had 
been arrived at. On the same day, the respondent sent a copy of the said calculation 
sheet, which clearly showed not only the amount of compensation payable but also 
•the amount of paid-up capital allocable to the controlled business deductible there- 
from. On September 17, 1957, the respondent made it clear to the appellant that 
if the appellant agreed to accept the amount offered by it in full satisfaction of the 
compensation payable to the appellant under the Act, the respondent could make 
payment of the said amount to it. It is, therefore, clear that the dispute between 
the parties related to the composite offer made by the respondent, i.e., the compen- 
sation payable as well as the set-off of the amount due to the respondent calculated 
under Rule 18 of the Rules made under the Act. 

That this was the dispute is also apparent from the pleadings before the Tri- 
bunal. On October 10, 1957, the appellant filed a statement before the Tribunal 
and in Para 4 thereof, the contents of the letter written by the respondent on May 
21, 1957, were extracted. How the appellant understood the scope of the offer is 
clear from the following extract from the said paragraph : 

" By and under the said letter the defendant inter alia stated that part of the paid-up capital 
of the claimant, and assets representmg such part, which had been allocated to the controlled busi- 
ness of the claimant in accoWance with Rule 18 of the Life Insurance Corporation Rules, 1956, 
amounted to Rs. 1,71,365 and that as the aforesaid assets had not till then been transferred to the 
•defendant, the said amount of Rs. 1,71,365 would be set-off against, and form a deduction from 
the amount of compensation payable to the claimant.” 

The appellant, therefore, understood the offer as a composite one. In Para. 5 
thereof, the appellant gave the contents of its reply. On November 7, 1957, the 
respondent filed a statement before the Tribunal and in Para. 3 thereof it reiterated 
its offer of compensation of Rs. 3,30,023 with a claim for set-off on a calculation 
made in accordance with Rule 18 of the Rules. Throughout the correspondence and 
■in the pleadings the respondent was consistently standing by the composite offer. 
It did not, either expressly or by necessary implication, accept the attempt made by 
the appellant to split up the said offer. V/hen one party makes a composite 
offer, each part thereof being dependent on the other, the other party cannot by 
accepting a part of the offer, compel the other to confine its dispute only to that p.art 
not accepted, unless the party offering the composite ofier agices to that course. 
In this case not only there ^yas no such agreement between the parties, but the res-- 
pondent was throughout insisting upon the acceptance by the appellant of the entire 
offer in full settlement of the appellant’s claim against the respondent. 

Reliance is placed upon the circumstance that there was no specific issue framed 
by the Tribunal in respect of the paid-up capital allocable to the controlled business 
of the appellant. But the pleadings dc^yly pinpoint (he dispute betuecn the parties 
in respect of the set-off. As we will indicate later in our judgment, the calculation 
of the amount due towards paid-up capital allocable to the controlled business 
depends on a basic factor that goes into the calculation of the amount due towards 
compensation. It was presumably found not necessary to frame a specific issue in 
respect thereof, for if that factor was settled one way or other, the amount due under 
the said head was only a matter of calculation and could certainly be taken into 
consideration in awarding the set-off under the general issue, Issuc-8. 
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Further, -it does not appear from the order of the Tribunal that this question 
was raised before it. Indeed, it appears that both the parties proceeded on the basis 
that the calculation of the amount due towards compensation and that due towards 
paid-up capital allocable to the controlled business were linked together and that by 
calculating the said two figures on the same basis one should be deducted from the 
other. If the question raised before us had been raised before the Tribunal one would 
expect the Tribunal to deal with that matter. On the other hand, Para. 19 of the 
order shows that the appellant did not dispute the manner of the set-off on the basis 
of the amount of compensation ascertained by the Tribunal. 

Mr. Setalvad contended that under section 16 (1) of the Act, read with Part A 
of the First Schedule, compensation should be computed in accordance with the 
provisions contained in Para. 1 or Para. 2 and paid to the insurer on the basis of the 
computation which was more advantageous to him and that for the purpose- of 
calculating the compensation payable in accordance with Para. 1 the amount represen- 
ting the paid-up capital allocable to the controlled business had no relevance. He 
illustrated his argument by taking us through the alternative calculations made by 
the Tribunal and pointing out that while in the calculations made in terms of Para. 2 
of Part A of the First Schedule the paid-up capital allocable to the controlled busi- 
ness went into the calculations, in the calculations made in accordance with Para. 1 
that item was not taken into consideration at all. Though prima facie this argument 
appears to be plausible, a deeper scrutiny of the figures indicates that there is an 
integral connection between the compensation and the amount representing the paid- 
up capital allocable to the controlled business. 

Under rule 18 (1) of the Rules, in respect of a Part A insurer like the appellant, 
the paid-up capital allocable to the controlled business shall be that proportion of 
the total paid-up capital of the insurer which the annual average of the profits from 
the controlled business during the period covered by the relevant actuarial investiga- 
tion bears to the total of the annual average of profits plus two times the annual 
average of the profits from other business during that period. The factor will be, 

Annual average of surplus 


Total of annual average of surplus plus 
two times the annual average of profit 
from non-life business. 

or shortly stated. 


L-1-2 non— L 

On that basis the factor WiU be, 

Rs. 15,512.6 


Rs. 90,523.8 (i.e., 15,512.6+75, 011.2) 

=0.17136488 

Rs. 15,512.6 being the annual average of surplus from the controlled business, 
as determined by the Corporation, and Rs. 75,01 1,2 being twice the annual average 
of profits from non-life business. It is not disputed that the paid-up capital of the 
Company was Rs. 10,00,000. If the factor was applied, the capital allocable to the 
controlled business would be, 0.17136488XRs. 10,00,000=Rs. 1,71,365. The com- 
pensation to be given by the Corporation to the insurer to whom Part a' of the First 
Schedule to the Act applies— it is conceded that the said Part applies to the appellant 
—is 20 times the annual average of the share of the surplus allotted to the share- 
holders of the appellant. On the basis that Rs. 15,512.6 was the annual average 
of the surplus allotted to the shareholders of the appellant, the Corporation 
ascertained the amount of compensation at a sum of Rs. 3,30,023 and oflfered the 
same to the appellant. 

saj— 3 
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It will be seen from the aforesaid calculations that there is an integral con- 
nection between the compensation payable to the insurer and the amount representing 
the capital allocable to the controlled business transferred to the Corporation. The 
common factor for both the amounts is the an n ual average of the surplus allotted 
to the shareholders. The same surplus must be the basis for calculating both the 
figures. Obviously two different figures cannot be given for the same surplus. If 
two different figures are given for the same surplus, not only one of the calculations 
must be wrong, but also grave injustice would be done to one of the parties. As 
the two figures cannot be disassociated, the respondent made a composite offer. 

What happened before the Tribunal is this ; the appellant in Aunexure C to the 
Statement of Claim claimed that the annual average' of the surplus deemed to be 
allocated to the shareholders was Rs. 29,125.2 ; the respondent stated that it was 
only Rs. 15,512.6 ; and the Tribunal came to the conclusion that the said annual 
average of the surplus was Rs. 29,125.2. The result was that the calculations made 
by the Corporation under the said two heads were upset. On that basis, applying 
the same formula the compensation was raised to a sum Rs. 2,79,683.18. The 
Tribunal, therefore, riglitly set-off" the said figures one against the other and held 
that the balance, after making other admitted deductions, was payable to the appellant. 

The above discussion clearly establishes the reason why a composite offer was 
made and why the dispute in respect of the said offer could hot be split up into two 
parts. Both the amounts are payable under the provisions of the Act. Calculation 
of both depends upon the same “ surplus ”. It is, therefore, reasonable to hold 
that the Act contemplates the setting-off one against the other. 

Rule 12-A of the Rules confers ample jurisdiction on the Tribunal to effectuate 
the said intention of the Legislature. The material part of rule 12-A reads : 

“ The Tribunal may exercise jurisdiction in the whole of India and shall have power to decide 
or determine all or any of the following matters, namely : — 

(iv) all claims for compensation payable under the Act to insurers whose controlled business 
has been transferred to and vested in the Corporation and aU matters connected with the deter- 
mination, payment and distribution of such compensation. 

# ♦ ♦ It 

(vi) such supplemental, incidental or consequential matters which the Tribunal may deem 
it expedient or necessary to decide or determine for the purpose of securing that the jurisdiction 
vested in it under the Act and in respect of matters referred to above is fully and effectively exercised.” 

A combined reading of clauses (iv) and (vi) of rule 12-A of the Rules makes it abun- 
dantly clear that a claim for set-off of the nature that we are now considering is 
certainly covered by the wide phraseology of clause (vi) of the said rule. This 
rule, it IS said, was introduced after the decision on the dispute in the instant case 
was given. Be it as it may, the material clauses of the rule only recognize the pre- 
existing principles inherent in the relevant dispute under the provisions of the Act. 

This Court in National Insurance Co. v. Life Insurance Corporation of India^, 
held that the claim for set-off was within the jurisdiction of the Tribunal. Hidaya- 
tullali, J., speaking for tlie Court, observed at page 1178 : 

“ No doubt, the Act says that the Corporation shall pay the compensation due to the Company 
but in another part it also says that the Company shall pay in lieu of the assets appertaining to the 
controlled business a sum of Rs. 6,00,000. These two provisions of law must be read together 
and in our opinion the Corporation was entitled to a set-off in respect of the amount due to it and 
the Tribunal was perfectly right when it ordered such a set-off.” 

Wc, therefore, hold that the dispute between the parties related not only to the 
compensation, but to the set-off also, that that dispute was referred to the Tribunal 
and that the Tribunal had jurisdiction to decide that dispute. The Tribunal in 
paragraph 19 of its order rightly set-off the amounts due from the one to the other 
and held that the balance of Rs. 4,52,000 was only due to the appellant towards 
compensation. 


I. (1963) 1 S.C.J. 578 : (1963) 1 Comp. L.J. 265 : A.I.R. 1963 S.C. 1171 (1178). 
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The next question relates to the outstanding dividends or assets equivalent 
thereto taken possession of by the Corporation. S^ome material facts may be stated. 
The paid-up capital of the company was Rs. 10,00,000 divided into 
of Rs. 25 each fully paid. On September 28, 1953, the appellant declared a dividend 
of 4% amounting to a sum of Rs. 40,000 ; again on September 29, 1954, it declared 
a dividend of 4% amounting to a sum of Rs. 40,000 ; and agmn in the year 1955 
it declared a dividend of 6% amounting to Rs. 60,000. In regard to the said amounts 
so declared certain payments were made to some of the shareholders and the balance 
of the outstanding dividends as on December 31, 1955, was Rs. 89,680. The balance- 
sheets of the company showed the unpaid dividends as the liability of the lite depart- 
ment. Though the amounts representing the said dividends are not specifically 
shown in the assets, it cannot be disputed that the said amounts must have been 
included in the assets or cash shown in the balance-sheets. The result was that the 
entire liability for the unclaimed dividends and assets equal to that liability were 
taken over by the respondent. The Tribunal relying on the books of account, the 
balance-sheets and other documents of the Company held that the liability was only 
that of the life insurance business. 


Mr. Setalvad, learned counsel for the appellant, contended that under section 7(1) 
of the Act only the assets and liabilities appertaining to the controlled business of 
an insurer shall be transferred to and vested in the Corporation and that the dividends 
declared and the assets equivalent to the said liability were assets and liabilities of 
the Company and not those appertaining to the controlled business and, therefore, 
they did not vest in the Corporation. Section 7 (1) of the Act reads : 

“ On the appointed day there shall be transferred to and vested in the Corporation all the assets 
and liabilities appertaining to the controlled business of all insurers.” 


An attempt is made to separate the Company’s assets and liabilities from the 
assets and liabilities of the controlled business, and an argument is advanced that 
on a declaration of dividends the said dividends and the assets corresponding thereto 
cease to appertain to the business but belong to the Company. The question, there- 
fore, is whether the dividends declared and the amounts in the hands of the Com- 
pany representing them appertain to the controlled business of the insurer. Before we 
answer this question it will be convenient to know precisely the legal effect of a declara- 
tion of a dividend of a Company. In Palmer’s Company Law, 20th Edn., the legal 
position is stated thus, at page 625 : 

“ Where a dividend is declared and becomes payable, it is a debt~in England as will be explained 
in the following section, a speciality debt — and each shareholder is entitled to sue the Company 
for his proportion. Until the dividend is declared and payable, the shareholder has no right to 


In In re Severn and Wye Severn Bridge Railway Co. S Romer, J., observed thus : 

In the first place, they contend that the Company was in the position of a trustee for them of 
fliese dividends. In my judgment, this was not so. The declaration that the dividend was payable 
did not make the company a ■ trustee of it for the shareholders.” 

The learned Judge said at page 564 thus : 

Ths dividends in question were declared and became payable more than twenty years before 
the present claims were made, and constituted debts due to the shareholders for which they coSd 
have sued at law, as was pqmted out by Lmdlay, L.J., in the passage in his treatise on Comoanv 
Law (page 437), which was cited m the argument before me.” ompany 

This decision is an authority for the view that when a company declares a divi- 

dend on its shares a debt immediately becomes payable to each shareholder in res- 
pect of his share of the dividend for which he can sue at law and the declaration do^ 
not make the (Company a trustee of the dividend for the shareholder. Indeed this 
egal position is not disputed. If so, the shareholders in the present case were’oSy 
m the position of creditors in respect of the dividends declared in their favour and 
the amounts representing the dividends continued to be a part of the ^ 86 ^ 0 ! tbo 
Company; and indeed the balance-sheets filed in the presenrease show that a 


1. L.R. (1896) 1 Ch. D. 559, 565. 
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cular amount had been earmarked for payment of dividends. To put it differently, 
the amount equivalent to the dividends declared continued to be a part of the assets 
of the Company and the dividends continued to be its debts. The said assets were 
part of the general assets of the Company and the said liabilities v/ere part of the 
general liabilities of the Company. There cannot be any difference in Jaw, in the 
matter of ownership of the assets, between a part of the assets equivalent to the 
dividends declared and the rest of the assets. 

- _ , With this background let us scrutinize the provisions of section 7 (1) of the Act, 
Under that sub-section, on the appointed day there shall be transferred to and vested 
in the Corporation all the assets and liabilities appertaining to the controlled business 
of all insurers. The first question is whether the dividends declared and the amounts 
representing the said dividends fell outside the expression “ assets and liabilities ” 
of the, controlled business. It is said that though they are part of the assets and 
liabilities of the Company, they do not appertain to the controlled business. The 
\vord “ appertain ” in its ordinary meaning is “ belong to, be appropriate to, relate 
to ”. The assets and liabilities must, therefore, belong to the controlled business 
of the insurer. That is no doubt a limitation or qualification imposed or made on 
“ assets and liabilities ”. As the section is providing for the transfer of assets and 
liabilities of a Company which may have business other than life insurance business, 
it has become necessary to say that the said assets and liabilities are those that per- 
tain only to the controlled business. The antithesis is not between the Company 
and its business but between the controlled business and the other businesses of the 
insurer. That this is so is clear from the exhaustive enumeration of the categories 
of property in sub-section (2) of section 7 of the Act constituting assets appertaining to 
the controlled business. Sub-section (2) of section 7 embodies an inclusive definition 
and in a sense it enlarges the meaning of the word “ assets ”. The enumerated cate- 
gories of assets include both movable and immovable properties and “ all other 
interests and rights in or arising out of such property as may be in the possession 
of the insurer.” Liabilities shall be deemed to include all debts and obligations 
of whatever kind existing at the time of the statutory transfer. All the said rights 
and liabilities pertaining to the controlled business are transferred on the appointed 
day to the Corporation. The said enumeration does not leave any margin for allot- 
ment of any assets to the. Company as distinguished from its controlled business. 
To illustrate, take the case of a Company doing only the life insurance business. How 
is ihpossible to hold that the declared dividends and the assets representing the said 
dividends are those of the Company unconnected with the business ? That may 
be so if tlie declared dividends are held in trust by the Company for a shareholder. 
But, as we have pointed out, the settled law on the point does not countenance 
any such concept of trust. The shareholders can only realise their dividends from 
the assets of the business, for they include the amounts representing the dividends. 
In any view, the definition of assets and liabilities of a controlled business in 
sub-section (2) of section 7 of the Act is certainly comprehensive to take in the said 
declared dividends and the corresponding assets. We cannot, therefore, accept 
this argument. 

Even so, it is contended tliat. thc appellant being a composite insurer, the divi- 
dends declared and the assets equivalent to that liability appertained not only to the 
life business but also to the general business of the insurer and, therefore, under sec- 
tion 7 (1) of the Act only such part of the said assets and dividends allocable to the 
controlled business shall be transferred to the Corporation, but the Tribunal wrongly 
held that the entire dividends and the .assets representing the same were transferred 
to the Corporation. To appreciate this argument, some of the relevant provisions 
may be noticed. We have already noticed section 7 (1) of the Act whereunder all 
the assets and liabilities appertaining to the controlled business of the insurer shall 
be transferred to and vested in the Corporation. Explanation («) to section 7 of the 
Act reads : 

“ The expression ‘ assets appertaining to the conlrolied business of an insurer’ in relation to 
a composite insurer, includes that part of the paid-up capital of the insurer or assets representing 
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such part which has or have been allocated to the controlled business of the insurer in accordance 
with the rules made in this behalf.” 

A further clarification is found in section 10 of the Act, which reads : 

(1) “ For the removal of doubts it is hereby declared that in any case where an insurer whose 
controlled business has been transferred to and vested in the Corporation under the Act is a compo- 
site insurer, the provisions of the preceding sections shall only apply to the extent to which any pro- 
perty appertains to his controlled business and to rights and powers acquired, and to debts, liabilities 
and obligations incurred and to contracts, agreements and other instruments made by the insurer 
for the purposes of his controlled business and to legal proraedings relating to those purposes 
and the provisions of those sections shall be construed accordingly.” 

(2) The Central Government may, by rules made in this behalf, provide — 

If: * * * ♦ 

(b) for the allocation of the paid-up capital or assets representing such paid-up capital, as 
the case may be, between the controlled business of the insurer and any other business ; 

* * * * « 

(c) for the apportionment and the making of financial adjustments with respect to any debts, 
liabilities or obligations incurred by any such insurer partly for the purposes of his controlled business 
and partly for other purposes and for any necessary variation of mortgages and encumbrances 
relating to such debts, liabilities or obligations.” 

Rule 18 of the Rules provides for the method of allocation of the paid-up capital 
of the composite insurer. These piovisions make it clear that in the case of a com- 
posite insurer only such part of the assets and liabilities allocable to the controlled 
business shall be transferred to and vested in the Corporation. As the dividends 
declared and the assets representing the said dividends appertain to the composite 
business, there is force in the argument of the learned counsel that only a part of such 
assets and liabilities referable to the controlled business could be transferred to and 
vested in the Corporation, and that the rest should be left with the insurer. This 
argument is sought to be met by the learned Attorney-General by contending that 
the appellant showed the said assets and liabilities as part of the life insurance busi- 
ness in the balance-sheets duly approved by the Controller under the Insurance Act, 
1938 (IV of _ 1938), and, therefore, it is precluded from questioning the correct- 
ness of the said balance-sheets. This contention takes us to the consideration of the 
Insurance Act, 1938. Sections 10 p) and 11 of the said Act provide for separation 
of accounts and funds, and maintaining of accounts and balance-sheets for different 
businesses in the insurance line. Under section 10 (1), an insurer shall keep a separate 
account of all receipts and payments in respect of each class of insurance business 
mentioned therein ; and under clause (2) thereof, if he carried on the business of 
life insurance, all receipts due in respect of such business shall be carried to and shall 
form a separate fund, the assets of which shall, after the expiry of six months, 
be kept distinct and separate from all other assets of the insurer. Section 
11 of the Insurance Act enjoins every insurer in respect of insurance business 
transacted by him _ to prepare with reference to every year in accordance with 
the regulation contained in Part I of the First Schedule a balance-sheet in the 
Forms set forth in Part II of that Schedule. Form A has two columns, 
one under the heading “ Life Annuity Business ” and the other under the 
heading “ other classes of business”. Under section 15 (1) of the Insurance 
Act, the audited accounts and statements referred to in section 11 or section 13 (5) 
and the abstract and statement referred to in section 1 3 shall be furnished as returns 
to the Controller within the time prescribed thereunder. Under section 21 of the 
said Act, if it appears to the Controller that any return furnished to him under the 
provisions of the Insurance Act is inaccurate or defective in any respect, he may get 
the necessary information from the insurer and decline to accept the same unless the 
inaccuracy has been corrected and the deficiency has been supplied before the time 
prescribed. _ Under sub-section (2) of section 21 of the said Act, the Court may, 
on the application of an insurer and after hearing the Controller, cancel any order 
made by the Controller or may direct the acceptance of any return which the Con- 
troller has declined to accept, if the insurer satisfied the Court that the action of the 
Controller was in the circumstances unreasonable. Section 22 of the said Act con- 
fers power on the Controller to order revaluation. Section 23 thereof says that every 
j-etum furnished to the Controller, which has been certified by the Controller to 
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be a return so furnished, shall be deemed to be a return so Tumished and under sub- 
section (2) thereof every document, purporting to be certified by the Controller to 
be a copy of a return so furnished, shall be deemed to be a copy of that return and, 
shall be received in evidence as if it were the original return, unless some variation 
baUveen it and the original return is proved. The first question is whetlier under 
the provisions of the Insurance Act the contents of a certified balance-sheet of an 
insurer are binding on the insurer in a collateral proceeding. The provisions of 
the Insurance Act do not say that the correctness of the balance-sheet certified by 
the Controller is conclusive for all purposes or that it could not be questioned in a 
collateral proceeding. For the purpose of the Insurance Act it would be accepted 
as correct. The said Act does not, expressly or by necessary implication, c-xclude 
the jurisdiction of Courts and tribunals from going into tlie correctness of the said 
balance-sheets. There is also no pro\ision in the Life Insurance Corporation Act 
makina the contents of the said balance-sheets final for the purpose of transfer to 
and vesting in the Corporation the assets and liabilities of the insurer. It certainly 
affords valuable evidence in an enquiry' before the Tribunal ; but the contents of the 
balance-sheets can be proved to be wroiig. 

Mr. Setatvau argued that for the purpose of convenience of disbursement of 
dividends, the entire ^amount is shown as appertaining to the life insurance busincs, 
as the head office in Aj'mer was only dealing with life Insurance business 
and making the disbursements. Be it as it may. it is obvious in this case that the 
dwidends declared appertained to the composite business and only a part of them 
appertained to the controlled business. Tire relevant entries in the certified balance- 
sheets, are. therefore, not correct. If so. it follows that under section 7 (1) of lire 
Life Insurance Corporation Act on the appointed day only such part of the said 
dividends and the corresponding assets appertaining to the controlled business were 
transferred to and vested in the Corporation. 

The next question is how to apportion the said assets and liabilities between the 
Corporation and the Companj. Before the Tribunal the appellant did not ask for 
apportionment of the dividends but \\.antcd a transfer of the entire liability to it with 
the assets corresponding to the liability undertaking to reimburse the respondent 
for any claim of the sharcliolders against it. In the" petition for Special Leave the 
appellant did not specifically ask for apportionment of the dividends between the 
Corporation and the Company. Even at the time of arguments Mr. Sctalvad sought 
to sustain the claim of the appellant on a construction of section 7 of the Act. namely, 
that the .said assets and liabilities only .appertained to the Company, though at a 
later stage he pressed for apportionment as an alternative argument. The ma"in con- 
tention wc have rejected. Even if the apportionment was made, the allocable assets 
and liabilities would cancel each other, for both the Corporation and the Company 
would be liable to pay the entire amounts so allotted to the shareholders. But there 
m.ay be a practical advant.age to one or other of the parties in so far as a shareholder 
or shareholders may not care to claim tfie dividends payable to him or ’them. In 
the circumstances, wc do noj think we are justified in exercise of llie extraordinary 
jiinsuJction under Ariiclc K'6 of the Constitution to permit the appellant to raise 
the plea for tlic rir>t time before us and to remand the matter to the Tribunal for 
apportionment of the di’. idends and the corresponding assets. We. therefore, c.an- 
not accede to the request of Mr. Sctalv.u! for this indiilccncc at this verc late stare ‘ 
of the matter. ‘ ' i 


The hast point 
in view of tliedeeisi 
Corf'Jnuhn of IuJu 

Rs.'‘J.52.05T from 
In the re'Uit. .s 
proportionate co’t- 

P.R.X. 


relates to the payment of interest. Both the parties agreed fh:tt 
on of this Court in the N(nio’'a! InKTrance Co. Ijd. v. I.iYr /r.uirona’ 
■i\ tiie appellant will be c.niitled to interest at on the sum of 
May 24. I‘’57, to the date of payment. 

iibjcct to tile s.iul modiric.'.tion, titc appeal is dismissed with 
Intcrcs! aUmved. 


Aprcal oihcmlu' disniif^nL 


A ! R. jnSKSC till. 


I, (V'Ch 1 S,CJ. 57? : CE-fA' J Co-.p. IJ. 
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THE SUPREME COURT OF INDIA. 

Present : A. K. Sarkar, M. Hidayatullah and K. C, Das Gupta, jj. 


The Mahalakshmi Mills, Ltd., Bhavnagar and The Master Silk 

Mills, Ltd.. Bhavnagar . . Appellants* 

V. 

The Commissioner of Income-tax, Bombay North, Kuteh and 

Saurashtra, Ahmedabad ’ . . Respondent 

Sourashtra Income-tax Ordinance, 1949, section 13 (5) (b) — Written down value — Depreciation 
allowable, but not claimed or allowed in the past — Whether deductible. 

Taxation Ixnvs {Part B States) {Removal of Difficulties) Order, 1950, paragraph 2. 

Under section 13 (5) (6) of the Saurashtra Income-tax- Ordinance, 1949 “ wirtten down value ” 
in respect of assets acquired by an assessee before the promulgation of the Ordinance was to be arrived 
at by deducting from the actual cost “ all depreciation which would have been allowed to him if the 
Indian Income-tax Act, 1922 was in force in the past.” The assessees who were assessed to tax under 
the Ordinance for the year 1948-49 contended that in respect of assets acquired by them before 1948, 
the words of the section did not authorize the deduction of all depreciation allowable under the 
Indian Income-tax Act, 1922. This contention did not prevail with the assessing authorities and the 
Hi^ Court. 

The assessees obtained depreciation allowance under the Bhavnagar War Profits Act, an enact- 
ment passed in the Bhavnagar State before it became a component State of Saurashtra, which became 
a Part B State in 1950. The Indian Income-tax Act 1922 was extended to Saurashtra and other 
PartB States by the Finance Act, 1950, under which the Central Government was empowered to issue 
orders for the removal of difiBculties encountered in the extension of the Indian Income tax Act, 
Under paragraph 2 of the Taxation Laws (Part B States) (Removal of Difficulties) Order, in arriving 
at the written down value of assets, “ all depreciation actually allowed under any laws or rules of 
a Part B State relating to income-tax and super tax or any law relating to tax on profits of business ” 
should be deducted. The assessees who were assessed to tax under the Indian Income-tax Act, 1922 
for the year 1951-52, objected to the deduction of depreciation granted to them under the 
Bhavnagar War Profits Act in arriving at the written down value of their assets, on the score that 
theBhavnagar Act was not a law of a PartB State, Bhavnagar State as such not having become part 
of a PartB State at the material time. This contention was overruled by the assessing authorities 
and by the High Court. On appeal, by Special Leave 

Held, that the words “ aU depreciation which would have been allowed if the Indian Income-tax 
Act, 1922 was in force in the past ” are apt and sufficient to express the intention that if the Indian 
Income-tax Act, 1922, which was not in force in the State before, had been in force, the depreciation 
that would have been allowed if proper claim had been made should be deducted in ascertaining the 
written do\vn value. 

The words used do not leave any doubt about the meaning, and whether or not any hardship 
has been caused is beside the point. 

iieW, that in paragraph 2 of the Taxation Laws (Part B States) (Removal of Difficulties) 
Order 1950, the words “ of a Part B State ” are used to qualify the words in the first part of that 
paragraph, namely “ aU depreciation actually allowed under any law or rules of a Part B State 
relating to income-tax and super tax in the second part of that paragraph. The omission of the 
words “ of a Part B State is not by way of ellipsis, but a deliberate omission with the intention of 
including laws which could not be stated to be laws of a Part B State, but had been laws in the 
same area at a time before they formed part of a Part B State. 

The Bhavnagar War Profits Act is within the words “ any law relating to tax on profits of busi- 
ness” in paragraph 2 of the Removal of Difficulties Order. Hence, the depreciation availed of by 
the assessees under the Bhavnagar War Profits Act was a deductible amount in computing the 
written-down value. 

Appeals from the Judgment and Order, dated 7th and 8th April, 1960 of the 
Bombay High Court in Income-tax Reference Nos. 70 and 71 of 1956. 

R. J. Kolah, Advocate and Rdvinder Narain, J. B. Dadachanji and O. C, Mathur, 
Advocates of MJs. J. B. Dadachanji & Co., for Appellants. 


*C.A. Nos. 599 to 602 of 1962. 


23rd October, 1963, 
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N. D. Karkhams and R, N. Sachiheyu Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Das Gupta, J . — ^Thc assessee is the appellant in each of these four appeals arising 
out of four References under section 66 (1) of the Indian Income-tax Act to the High 
Court of Bombay. In two of these appeals (C.A. Nos. 599 and 600 of 1962) the 
assessee who has filed the appeals is the Mahalakshmi Mills, Ltd.; intheotlier two 
(C.A. Nos. 601 and 602 of 1962) the Master Silk Mills, Ltd., is the appellant-assesscc. 
Appeals Nos. 599 and 601 are in respect of the assessment year 1949-50 ; the other 
two are in respect of assessment year 1951-52. The controversy in all these cases is 
as regards the computation of written down value in calculating depreciation 
allowance. 

Both the assessees had from before 1949-50 been carrying on business in 
Bhavnagar which was formerly an Indian State. In I94S Bharaagar along with 
other Indian States of Kathiawar formed themselves into a Union by the name of 
United States of Kathiawar. Later, the name Kathiawar was changed to Saurashtra. 
On March 16, 1949 the Raj Pramukh of this newly-formed State instituted the Saura- 
shlra Incomc-ta.x Ordinance, 1949. This Ordinance was in force for one year only 
— the assessment year 1949-50. In assessing the profits of business by the two ap- 
pellant-companies for the year 1949-50 theincome-tax Officer had therefore to proceed 
m accordance with the provisions of this Ordinance. For the purpose of calculating 
the depreciation allowance to which the assessee was entitled in computing the profits 
or gains of the business the written down value of the building, machinery and plants 
or furniture had first to be ascertained in accordance with section 13 (5) of the 
Ordinance which ran thus ; — 


“ Written down value ” means : — 


“ (fl) in the case of assets acquired in the previous year, the actual cost to the assessees ; 

(t)) in the case of assets acquired before the previous year the actual cost to the assessee 
less all depreciation actually allowed to him under this Ordinance or allowed under any Act repealed 
hereby or which would have been allowed to him if the Indian Income-tax Act, 1922, was in force 
in the past” 

As the assets — of both the assessees — had been acquired before the previous 
year section 13 (5) (b) applied. Reading the words in the last part of section 13 (5) 
(b) as equivalent to “ which would iiavc been allowable to him if the Indian Income- 
tax Act, 1922, was in force” the Income-tax Officer, in ascertaining the written down 
value, deducted depreciation which would liave been allowable under the Indian 
Income-tax Act, 1922, if it had been in force and a claim liad been made supported 
bv proscribed particulars. Tliis amount in the case of the Mahalaxmi Mills, Ltd., 
the appellant in C.A. No. 599/62 w.is computed as Rs. 17,21,041 and in the case of 
the .Master Silk Mills. Ltd., the appellant in C.A. No. 601/62 was calculated as 
Rs. 2,02,500. The obvious result of deducting thi.s amount was that the written 
down value bcc.imc considerably lower than what it would have been otherwise 
and so the depreciation allowance became Jess. The assessec's contention that no 
deduction .should ha\e been made on the strength of the words “which would have 
been allowed to him if the Indian Income-tax Act, 1922, was in fact in force in the 
p.isi ” as in fiicl no daini was m.adc or could be made for such allowance, w-as rejected 
in' the Income-tax Officer. The Appellate Assistant Commissioner as also the 
Income-tax Tribunal, however, took a different view and held that this expression 
“ or wiiicli would have been allowed to i$im if the Indian Jncome-t ax Act. 1922, was 
in force in the ptst " did not permit the Income-tax Officer tonmkc any deduction 
under this head. The question of lav. whhh was referred to the Higli Court under 
section 66 (!) nf the Indian Income-tax Act on the application of the Commissioner 
of Income-tax b. ss therefore b; n fra-med thus : — 


•’ W'i'itl'.cr on !!'. 
of h e cspr<r<'n “o: 
w.sr is force in tl.c p 


.-iKavc f.c'.s I- i circ'inwtrrecs of the ca>c rml upon a proper comtruction 
vhich v.o.iM f, .\i; h.xm .'•It.wcJ to him if the Indian IncomMax Ac!. 1922, 
0 ! in •'ecfon 1 J (5) (f<) of the Saumsiitra Ir.:ome-!a\ O.’-dmnnce, 19)9, the 
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written down value has to be computed by deduction from the actual cost of depreciation allowance 
which was allowable under the Indian Income-tax Act, 1922, even though not claimed ? ” 

In each, of the cases, the High Court answered the question in the affirmative, 
but gave a certificate that it was a fit case for appeal to the Supreme Court under sec- 
tion 66-A (2) of the Indian Income-tax Act. The present appeals have been filed on 
the basis of these certificates. 

On behalf of the appellants Mr. Kolah has argued that the Ordinance has not 
used the words “would have been allowable to him ” nor the words “ would have 
been allowed to him if a claim supported by prescribed particulars had been made.” 
and there is no justification for reading these words into the Ordinance. He has 
stressed the fact that in many cases where the Indian Income-tax Act is in force the 
assessee might find it to his interest not to make a claim for the depreciation allowance 
and so no depreciation allowance would then be allowed to him. He concedes that it 
may be that the intention of the Raj Pramukh in using these words in the Ordinance 
was that the depreciation which could have been and would have been allowed if 
a proper claim had been made and substantiated, assuming the Indian Income-tax 
Act, 1922, was in force in the past, should be deducted in ascertaining the written 
down value. He contends, however, that the words actually used are not sufficient 
to express and give effect to this intention. According to him, it was necessary in order 
to give effect to such an intention that the words “ if a claim had been made supported 
by proper particulars ” or at least the words “ if a claim had been made ” had been 
used in this clause. In our opinion, the words which according to Mr. Kolah were 
necessary to give effect to the above intention are implicit in the very language that 
has been used though they have not been expressly used. The authority which 
made the Ordinance should be credited with having appreciated the position that 
no depreciation would have been allowed even if the Indian Income-tax Act, 1922, 
had been in force, if no claim supported by proper particulars had been made. When 
therefore the words “ which would have been allowed to him ” were used, they were 
used to mean “ which should have been allowed if proper claim had been made.” 
For, it would be meaningless to speak of a depreciation allowance being allowed 
without a claim. The words used, in our opinion, are apt and sufficient to express 
the intention that if the Income-tax Act, 1922, which was not in force in the State 
before, had been in force the depreciation that would have been allowed if proper 
claim had been made should be deducted in ascertaining the written down value. 

Mr. Kolah complains that on this construction the position of the assessee 
becomes worse than if the Indian Income-tax Act, 1922, had actually been in force in 
Saurashtra. If that had been the case, only the depreciation actually allowed in the 
earlier years would have been deductible and so, if no claim had been made and 
therefore no depreciation had been actually allowed, nothing would be deductible 
under this head. It does not stand to reason, argued Mr. Kolah, that the position of 
the assessee should be made worse by this fiction in section 13 (5) (b) of the Ordinance 
than it would have been if the Act had in fact been in force. It is not unreasonable 
to think, however, that when making this Ordinance the Raj Pramukh thought that 
if the Indian Income-tax Act, 1922, had been in force a proper claim would ordinarily 
have been made and whatever was allowable under that law would have been allowed 
as depreciation. The words used not only leave no doubt as regards the intention 
of the authority, but as we have already stated, are apt and sufficient to give eff'ect 
to that intention. 

Mr. Kolah urged that it would cause undue hardship, to the assessee, that with- 
out having actually availed of any depreciation he would not be treated as if he had 
done so. The words used do not, however, leave any doubt about the meaning, 
and whether or not any hardship has been caused is beside the point. 

Neither of the two cases cited by Mr. Kolah in support of his argument is of 
any assistance. In Commissioner of Income-tax v. KamaJa Mills, Ltd\ the Calcutta 
High Court decided that the words “ actualy allowed ” in section 10 (5) (b) of the 
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Indian Income-tax Act as amended by the Income-tax (Amendment) Act (XXIII 
of 1941) are unambiguous and connote the idea that the allowance was in fact given 
effect to. The Court rejected a contention of the Income-tax authorities that the 
expression “ actually allowed ” means “ allowable ” under the law in force. In 
that case, the Court had not to deal with any expression similar to “ depreciation 
which would have been allowed if the Indian Incom-tax Act, 1922, was in force 
InRajaratna Naranbhai Mills, Lid. v. Commissioner of Income-tax'^, the Bombay High 
Court had to construe the words “ the amount of depreciation applicable ” and held 
that as the words were not “depreciation allowed” but “depreciation applicable’’ it 
was immaterial whether the assessee got any benefit of depreciation in any previous 
year. Here also, the Court was not called upon to consider the effect of the words 
under our present consideration, viz., “ the depreciation which would have been 
allowed if the Indian Income-tax Act, 1922. had been in force.” Thus, neither of 
these decisions has any application to the present appeals. 

For the reasons we have already given, we are of opinion that the High Court 
was right in answering the question referred in these cases out of which Civil 
Appeals Nos. 599 and 601 have arisen, in the affirmative. 

For the assessment years 1951-52 the controversy arises in a different way. In 
1950, Saurashtra became a Part B State of the Union of India ; by section 3 of the 
Indian Finance Act, 1950, the Indian Income-tax Act was extended to it. In 1951-52 
therefore the Indian Income-tax Act, 1922, was in force in Saurashtra in which 
Bhavnagar was included. So, in calculating the written-down value of assets 
acquired before the previous year, the Income-tax Officer had to apply the provi- 
sions of section 10 (5) (b) of the Indian Income-tax Act, 1922, which runs thus : — 

“ In the case of assets acquired before the previous year the actual cost to the assessee less all 
depreciation actually allowed to him under this Act, or any Act repealed thereby, or under execu- 
tive orders issued when the Indian Income-tax Act, 1886 (II of 1886) was in force.” 

What the Income-tax Officer did was to deduct not only the depreciation allowed 
in the assessment year 1950-51 under the Indian Income-tax Act but also the deprecia- 
tion allowed in the assessment year 1949-50 under the Saurashtra Income-tax 
Ordinance and the depreciation availed of in the previous years by the assessee under 
the Bhavnagar War Profits Act. There is or can be no dispute that the depreciation 
allowed in the assessment year 1950-51 was rightly deducted. There might have 
been a dispute about the depreciation allowed in 1949-50 under tlie Saurashtra 
Income-tax Ordinance, but, as before thoHigh Court, the assessee conceded that this 
amount was also rightly deducted and no controversy on this was raised either before 
the High Court or before us. The only dispute that remains is whether the deprecia- 
tion availed of under the Bhavnagar War Profits Act — Rs. 5,93,285 in C.A. No. 600 of 
1962 by the Mahalakshmi Mills, Ltd., and Rs. 1,26,707 inC.A. No. 602 of 1962 by the 
Master Silk Mills, Ltd., was deductible in law. The Appellate Assistant Commissioner 
agreed with the Income-tax Officer that this was allowable. The Appellate Tribunal, 
however, took a different view, but on the prayer of the Commissioner of 
Incomc-taX referred the following two questions to the High Court under section 
66 (1) of the Indian Income-tax Act : — 

“ 1. Whether on the above facts and circumstances of the case and on a correct interpretation 
of the relevant provisions of section JO (5) (6) read with the Taxation Laws (Part B States) (Removal 
of DifTicultiesl Order, 1950, paragraph 2 and the Ttotification No. 19 (S.R.O. 477), dated 9th March, 
1953 under .section 60-A the written-down value is to be computed after deducting depreciation 
allowance which could have been claimed under the Indian Income-tiix Act, 1922 ? 

2. Wlicther the Notification No. 19 (S.R.O. 477), dated 9th March. 1953 is t/Z/rn r/res of 
the powers of the Central Government ? ” 

The High Court has answered the .second question in the affirmative, and the 
correctness of that is no longer in dispute before us. 

As regards the first question it appears to us that the matter in controversy bet- 
ween the parties which was actually considered by the High Court fs not clearly 
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brought out by the question as framed. Both parties agree that the real question on 
which the High Court’s view was sought and which has been actually considered 
by the High Court may be expressed thus ; — 

“ Whether on the above facts and circumstances of the case and on a correct interpretation of 
the relevant provisions of section 10 (5) (6) of the Indian Income-tax Act, 1922 read with the Taxa- 
tion Laws (Part B States) (Removal of Difficulties) Order, 1950, paragraph 2 and the Notification 
No. 19 (S.R.O. 477), dated the 9th March, 1953, under section 60-A the depreciation availed of 
by the assessees under the Bhavnagar War Profits Act was a deductible amount in computing 
the written-down value of the assets.” 

It will be noticed that the validity of the notification referred to in the question 
was the subject-matter of the second question, and the correctness of the High Court’s 
answer that it was invalid, was not questioned before us. What really remained to 
be considered by the High Court was the effect of paragraph 2 of the Taxation Laws 
(Part B States) (Removal of Difficulties) Order, 1950 — to which we shall later refer 
as the “ Removal of Difficulties Order The High Court held that the provisions 
of this paragraph applied to these two cases of assessment for 1951-52, and under 
them the depreciation already availed of by the assessees under the Bhavnagar War 
Profits Act had to be deducted in computing the written-down value. The correctness 
of this decision is challenged before us in C.A. Nos. 600 and 602 of 1962. 

The Removal of Difficulties Order was made by the Central Government on 
2nd December, 1950, in exercise of the powers conferred by section 12 of the Finance 
Act, 1950 and section 5 of the Opium and Revenue Laws (Extension of Application) 
Act, 1950. We are concerned in the present case only with section 12 of the Finance 
Act, 1950. That section runs thus ; — 

“ If any difficulty arises in giving effect to the provisions of any of the Acts, rules or orders 
extended by section 3 or section 11 to any State or merged territory, the Central Government may, 
by order, make such provision or give such direction as appears to it to be necessary for removing 
the difficulty.” 

Section 3 of the Act had the effect of extending the Indian Income-tax Act, 1922, 
to Part B States in the Union of India. It was not disputed that it was within the 
competence of the Central Government to make the Removal of Difficulties Order, 
1950, if any difficulty arose in giving effect to the Indian Income-tax Act in an area 
to which it so became extended. In making the order, the Central Government has 
expressly said: “ That certain difficulties had arisen in giving effect to the provisions 

of the Indian Income-tax Act, 1922 in Part B States ” and so, the order 

was made. In Commissioner of Income-tax v. Dewan Bahadur Ram Gopal Mills, Ltd.f 
this Court held that it was for the Central Government to determine if any difficulty 
of the nature indicated in section 12 had arisen and then to make such order or give 
such direction as appeared to it to be necessary to remove the difficulty. It was in 
view of this decision that Mr. Kolah conceded that the order was validly made. He 
contends however that it is only when a difficulty is actually experienced in giving 
effect to the Indmn Income-tax Act that the provision of the Order can come into 
operation in a particular case. In the cases now under consideration, he argues, no 
such difficulty was actually experienced and so, paragraph 2 would have no applica- 
tion. 

In our opinion, the High Court rightly rejected this contention. The conse- 
quence of the Removal of Difficulties Order being validly made under section 12 of 
the Finance Act, 1950, is that paragraph 2 of the Order (as also the other paragraphs) 
have to be applied and no exception can be made. Paragraph 2 runs thus : — 

“ In making any ass^sment under the Indian Income-tax Act, 1922, all depreciation actually 
allovyed under any laws dr rules of a Part B State relating to income-tax and super-tax or any law 
relating to tax on profits of business shall be taken into account in computing the aggregate deprecia- 
tion allowance referred to in sub-clause (c) of the proviso to clause (iv) of sub-section (2), and the 
written-down value vmder clause (b) of sub-section (5), of section 10, of the said Act.” 

These words require “ all depreciation actually allowed under any laws or rules 
of a Part B State relating to income-tax and super-tax or any law relating to tax on 
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profits of business ” to be taken into account in computing the written-down value 
under section 10 (5) (b) of the Indian Income-tax Act, irrespective of wliether any 
ditficulty has or has not arisen in a particular case in giving effect to the provisions 
of the Indian Income-tax Act. What is necessary in law is that before an order can 
be made by the Central Government under section 12 , the Central Government must 
be satisfied that in certain cases difficulties have actually arisen in giving effect 
to the provisions of the Indian Income-tax Act. Once on such satisfaction an order 
is made'it is not again necessary for the application of the order in a particular case 
that difficulty must be found to have arisen. A separate order under section 12 
has not got to be made for each particular case. The order once made on the satis- 
faction of the Central Govemmeut that in some cases difficulties have arisen in giving 
effect to the provisions of the Indian Income-tax Act the order operates under its 
own terms and so in giving effect to the order it is not necessary for the Income-tax 
Officer to see first whether any difficulty has arisen. 

We are of opinion that whether any difficulty did actually arise in the cases 
now under consideration in applying the Indian Income-tax Act, 1922, in this Part B 
State or not, paragraph 2 of the Removal of Difficulties Order must be applied 
according to its terms- It is therefore not necessary to examine whether any such 
difficulty did arise in these cases. 

This brings us to Mr. Kolah’s main contention that the Bhavnagar War Profits 
Act is not one of the laws depreciation allowed under which has to be deducted under 
paragraph 2 of this Order. He points out that the Bhavnagar War Profits Act had 
ceased to be in force long before the Part B State — the United States of Saurashtra 
— came into existence. It was therefore never a law of Part B State and so 
depreciation which the assessee availed of under it will not come within the words “ all 
depreciation actually allowed under any laws or rules of a Part B State relating to 
income-tax and super-tax ”. This appears to be correct; but the question still 
remains whether the Bhavnagar War Profits Act is covered by the words “ any law 
relating to tax on profits of business ” in the paragraph . If it does, the depreciation 
which the assessee availed of under the Act has to be deducted in computing the 
written down value. Analysing the clause ; “ all depreciation actually allowed under 
any laws or rules of a Part B State relating to income-tax and super-tax or any law 
relating to tax on profits on business,” we notice that the words “ of a Part B State .’ 
were used to qualify the phrase “ any laws or rules ” in the first portion of the clause’ 
Similar words were not used to qualify the words “any law” in the second part. 
According to Mr. Kolah these words “ of a Part B State ” were intended to be read 
also after the words “ any law ” in the latter portion and were omitted by way of 
ellipsis so that the sentence might not appear cumbersome. Ellipsis is a well-known 
figure of speech by which words needed to complete the construction or sense are 
omitted to produce better rhythm or balance in the structure of the sentence. 

_ After careful consideration we have however come to the conclusion that the 
omission of the words “ of a Part B State ” in this paragraph is not by way of ellipsis 
but a deliberate omission with the intention of including laws which could not be 
stated to be laws of a Part B State but had been laws in the same area at 
a time before they formed part of a Part B State. If the omission had been by way 
of ellipsis, as argued by Mr. Kolah, it would be reasonable to think that the words 
“ any law relating to tax ” would also have been omitted, and this part of the para^ 
graph would have read as “ all depreciation actually allowed under any laws or ruler; 
of a Part B State relating to income-tax and super-tax or tax on profits of business”.^ 
It also appears to us that if the intention had not been to include the depreciation 
allowed under a law which had been law in a component part of the Part B State 
before it became included in the Part B State, it was unnecessary to add the words 
“or any law relating to tax on profits of business”. For, “a law relating to tax on profits 
of business ” is also a law relating to income-tax and, so, depreciation actually 
allowed under a law relating to tax on profits of business which was law of a Part B 
State would come within the first portion of the clause. It is worth noticing in this 
connection that in 1949 when by an Ordinance certain taxation laws were extended 
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to Merged States the Central Government made under section 8 of that Ordinance 
“ The Taxation Laws (Merged States) (Removal of Difficulties) Order, 1949 ” . 
Paragraph 2 of that Order merely said 

“ all depreciation actually allowed under any laws or rules of a merged State relating to income- 
tax and super-tax shall be taken into account”. 

Nothing was said in that Order as regards “ any law relating to tax on profits 
of business The Removal of Difficulties Order add the words “ any law relating 
to tax on profits of business This appears to have been done with the deliberate 
intention of including depreciation allowed under such laws, even though they were 
not laws “ of a Part B State ” but of a component State. 

We have come to the conclusion that the Bhavnagar War Profits Act is within 
the words “ any law relating to tax on profits of business ” in paragraph 2 of the 
Removal of Difficulties Order. We hold that the High Court has rightly decided that 
the depreciation availed of by the assessee under the Bhavnagar War Profits Act was 
a deductible amount in computing the written down value of the assets. 

All the appeals are therefore dismissed with costs. There will be one set of 
hearing fee in all the appeals. 

V.B. — Appeals dismissed. 

THE SUPREME COURT OF INDIA. 

Present S. K. Das, A. K. Sarkar, K. G. Das Gupta and N. Raja- 
GOPALA AYYANGAR, JJ. ‘ 

Seth Kalekhan Mohammad Hanif Appellant* 

V. 

The Commissioner of Income-tax . . Respondent. 

Income-tax Act {XI of 1922), sections 33, 34 and 66 — Cash credit — Proof of source — Onus on assessee-— 
Original assessment by estimate — Supplemerdary assessment adding cask credit — Whether amounts to double iaxa- 
ian — ncome from undisclosed source — Undisclosed income from disclosed source — Distinction between — Section 66 
— Case stated — •“ Whether Tribunal's inference is one of law or fact ?” — Question, whether can be referred to 
High Court. 

The assessee, a trader carrying on business in general merchandise and bidis had submitted a 
return for the assessment years 1945-46 and 1947-48. As his accounts were not found complete and 
reliable, the Officer had assessed the gross pro6ts of the businesses on the basis of certain percentages of 
the total sales which had also to be fixed by estimates. Subsequently the Officer, while dealing with 
the assessment for the year 1948-49, noticed various credit entries in the assessee’s books of account 
which had all escaped his attention at the time of the assessment for the years 1945-46 and 1947-48. 
The assessments were re-opened in respect of these years and after the assessee was given an oppor- 
tunity to explain the entries, the Officer added to the previously estimated incomes a sum of Rs. 95,000 
in respect of 1945-46 and a sum of Rs. 39,575 in respect of 1947-48. This was confirmed in the appeal. 
The Appellate Tribunal gave the assessee relief in regard to some amounts, but otherwise maintained 
the order of the Officer. There was a Reference to the High Court under section 66 (2) of the Act 
and against the answers to the questions referred the assessee appealed to the Supreme Court by 
Special Leave. The points for determination were (I) whether the burden of proving the source of 
the cash credits is on the assessee, (2) whether the inference of the Tribunal that these credits are 
the assessee’s income from some undisclosed sources is an inference of fact or inference of law and (3) 

, whether the Officer having already assessed the income on the percentage basis, is justified in 
‘ treating the credits as profits from an undisclosed source. 

, _ Held, the onus of proving the source of a sum of money found to have been received by the assessee 

is on him. If he disputes liability for tax it is for him to show either that the receipt was not income or 
that if it was, it was exempt from taxation under the provisions of the Act. In the absence of such 
proof, the Officer is entitled to treat it as taxable income. 

The taxing authoriti^ are not precluded from treating the amounts of the credit entries as income 
from undisclosed sources simply because the entries appear in the books of a business whose income they 
had previously computed on a percentage basis. 

If the income b treated as one from an undisclosed source, it b not treated as income of the db- 
closed source which had previously been assessed to tax, and there b in such a case no double taxation. 
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It is not a case where the income sought to be taxed was held to be undisclosed income from a disclosed 
source, the income of which source had previously been taxed on the basis of an estimate. If it were 
so, the question of double taxation might have been legitimately raised. 

“ Question whether the inference drawn by the Tribunal is one of law or fact, is not a question 
which arises out of the decision of the Tribunal. A question in this form cannot be referred under 
seetion 66 of the Indian Income-tax Act, 1922. 

Appeal by Special Leave from the Judgment and Order of the Madhya Pradesh 
High Court dated September 9, 1957, in Miscellaneous Civil Cases Nos. 42 and 43 
of 1955. 


A. V. Viswanatha Sastii, Senior Advocate {Rameshwar Nath, S. N. Andky and 
P. L. Vohra of Rajinder Narain & Co., with him), for Appellant. 

K. N. Rajagopal Sastri, Senior Advocate {Gopal Singh and R. N. Sachthey 
with him), for Respondent. 

The Judgment of the Court was delivered by 

Sarkar, J. — These are two appeals arising out of two assessment ordeis made 
under the Income-tax Act, 1922, respectively for the years 1945-46 and 1947-48. 
In each assessment case there was a Reference of certain questions to the High Court 
of Madhya Pradesh under section 66 of the Act and the present appeals are against 
the High Court’s answers to these questions. 

The assessee is a trader carrying on two businesses, namely, manihari (general 
merchandise) and bidis. He had also certain income from property but with this 
income we are not concerned in these appeals. For each of the assessment years 
concerned, the assessee had submitted a return but as his accounts were not found 
complete and reliable, the Income-tax Officer had assessed the gross profits of the 
businesses on the basis of certain percentages of the total sales which had also to be 
fixed by estimates. No question arises in these appeals as to the correctness of those 
assessments. 

Subsequently while dealing with the assessment for the year 1948-49, the Income- 
tax Officer noticed various credit entries in the assessee’s books of account which 
had all escaped his attention at the time of the assessment for the years 1945-46 
and 1947-48 earlier mentioned. These entries were as follows : — 


1945-46. 


Rs. 


(i) Gold Khata 
(u) Ghar Khata 
(lii) Mohamad Islam Khata 
(iv) Muslim Bi Khata 


41,300 

33.000 

10.000 
11,000 


Total . . 95,300 


1947-48. 


Rs. 


(i) Ghar Khata credit under sale of ornaments 

(li) Yakub Manihar account loan from Yakub Manihar 


19,575 

20,000 


Total . . 39,575 


The Income-tax Officer thereupon, with the sanction of the Commissioner of 
Income-tax, re-opened the assessments in respect of these years and after giving the 
assessee full opportunity to explain the nature of these entries, made fresh assess- 
ments under section 34. In the fresh assessments he added to the previously esti- 
mated incomes the said sum of Rs. 95,000 in respect of the year 1945-46 and the said 
sum of Rs^. 39,575 in respect of the year 1947-48, as he was unable to accept the expla- 
nation offered by the assessee in support of his contention that the credit entries 
did not represent income. 
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The assessee appealed against these fresh assessments to the Appellate Assis- 
tant Commissioner but the Appeals were unsuccessful. He then appealed to the 
Income-tax Tribunal. The Tribunal found the assessee’s explanation with regard 
to the said entries for the amounts of Rs. 3,000 and Rs. 10,000 under the heads Ghar 
Khata and Mohammad Islam Khata respectively, acceptable and ordered their 
deletion from the assessment for the year 1945-46, but otherwise maintained the 
orders of the Income-tax Officer. ‘ Thereafter, under the orders of the High Court 
under section 66 (2) of the Act made at the instance of the assessee, the Tribunal 
framed six questions in each of the assessment cases and referred them to the High 
Court for its decision. The questions framed were identical in the two cases excep- 
ting as to one minor matter in Question No. 6 which made no difference and the 
References in the two cases were heard together. These questions were answered 
by the High Court against the assessee and hence the present appeals by the assessee. 

As we have said, there were six questions in each case which were for all practi- 
cal purposes in identical terms and the questions in the two cases, therefore, need 
not be discussed separately. Of these six questions it is unnecessary to deal with 
the first three for two of these had been abandoned in the High Court and the High 
Court’s answer to the third was not challenged in this Court. 

The first question that arises for discussion is Question No. 4 which was in 
these terms ; 

“ Whether the burden of proving the source of the cash credits is on the assessee ? ” 

It seems to us that the answer to this question must be in the affirmative and 
that is how it was answered by the High Court. It is well established that the 
onus of proving the source of a sum of money found to have been received by the 
assessee is on him. If he disputes liability for tax, it is for him to show either that 
the receipt was not income or that if it was, it was exempt from taxation under the 
provisions of the Act. In the absence of such proof, the Income-tax Officer is 
entitled to treat it as taxable income. See A. Govindamjulu Mudaliav v. Commissioner 
of Income-tax, Hyderabad^. 

We come now to Question No. 5 which is as follows ; 

“ If so, then whether in the absence of satisfactory proof as to the source of credits the inference 
of the Tribunal that these credits are the assessee’s income from some undisclosed sources is an 
inference of fact or an inference of law ? ” 

We confess we find it difficult to see the point of this question. Questions can 
be referred under section 66 of the Act when they are questions of law which arise 
out of the facts found by the Tribtmal and which the Tribunal is said to have answered 
erroneously, thereby unlawfully imposing a burden of tax on an assessee. On 
questions of fact, the Tribunal is the final authority, and such questions cannot be 
referred to a High Court for its decision. Now the present question assumes that 
the Tribunal has made an inference. Either that inference is one of fact or it is 
one of law. If it is of fact, no question with regard to it can be referred to the High 
Court. If it is one of law, then a question whether the inference could in law be drawn 
might be referred to the High Court. But the question whether the inference drawn 
by the Tribunal is one of law or fact, which is the question here framed, is not a 
question which arises out of the decision of the Tribunal nor one which the Tribunal 
has at all answered. It does not seem to us that a question in this form can be 
referred under section 66. The High Court, however, answered the question by saying 
that the inference was one of fact. If this is the correct view, then the matter ends 
there, for, as we have said, on questions of fact the Tribunal is the final authority. 
If, on the other hand, the inference is one of law, then a question may have been 
referred to the High Court as to whether the inference was justified in law. That 
was not done. We may, however, add that if the inference is treated as one of law, 
in our view, the Tribunal had drawn it lawfully and this view would receive support 
from A. Govindarajidu Mudaliar's Case^, 
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We have now to deal with the last Question, question No. 6, which as framed 
in the case for the assessment year 1945-46 is set out below : 

“ Whether having regard to the fact that the Income-tax Officer has assessed the Income on a 
percentage basis, he was justified in treating the said sums of Rs. 41,300 and Rs. 11,000 as profits 
from an undisclos^ source ? ” 


In the case for the assessment year 1947-48 the corresponding question was in 
identical terms, except that the figures mentioned in it were Rs. 19,575 andRs. 20,000. 
The High Court answered the question in the atfirlnative and in our view rightly, 
for we do not thinJc that any other answer is possible. 

We are in some difficulty in appreciating the point of this question also. The 
question would seem to suggest that because the income from a disclosed source has 
been computed on the basis of an estimate and not on the basis of the return filed 
in respect of it, an income represented by a credit entry in the books of account of 
that source cannot be held to be income from another, and undisclosed, source. 
We do not see why it cannot be so held. It appears from the judgment of the 
High Court that the reason given in support of the suggestion was that if that income 
was held to be income of an undisclosed source, the result would be double taxation 
of the same income which the Income-tax Act does not contemplate. Apparently 
'it was said that there would be double taxation because it was assumed that the sarne 
income had once been earlier taxed on the basis of an estimate. This reason is 
obviously fallacious, for if the income is treated as one from an undisclosed source 
which the question postulates, it is not treated as income of the disclosed source 
which had previously been assessed to tax and, therefore, there is in such a case no 
double taxation. It is not a case where the income sought to be taxed was held to 
be undisclosed income of a disclosed source, the income of which source had previous- 
ly been taxed on the basis of an estimate. If it were so, the question of double tax- 
ation might have been legitimately raised. That, however, is clearly not the case 
here as the question as framed itself shows. , 

We concede that the question as to the source from which a particular income 
is derived is one which has to be decided on all the facts of the case. Hence, the 
question whether income represented by an entry in the books of a business is income 
of that business or of another business would have to be decided on the facts which 
showed the business to which it belonged. But quite clearly the answer to that ques- 
tion would not depend on whether the income from the first mentioned business 
had been computed on the basis of a return filed or of an estimate of the income 
made by the taxing authorities. This, however, is what the question as framed 
pggests, and that suggestion is, in our view, wholly without foundation. Therefore, 
it cannot be said that the taxing authorities were precluded from treating the amounts 
of the credit entries as income from undisclosed sources simply because the entries 
appear in the books of a business whose income they had previously computed on 
a percentage basis. That is why we think that the answer to the question as framed 
must be in the affirmative. 


As we have earlier said, the question as to the source from which a particular 
income is derived has to be decided on all the facts of the case. In the present case, 
the Income-tax Officer held the income represented by the credit entries to be income 
from undisclosed sources, that is, neither from the manihari (general merchandise) 
nor from the bidi business of the assessee which he had disclosed. This view was 
upheld by the Appellate Commissioner and by the Tribunal excepting as to two of 
the amounts earlier mentiUned. It was open to the assessee to raise the question 
that the finding that those amounts were income received from undisclosed sources 
was not based on any evidence or was, for other reasons, perverse. It appears that 
he did raise some questions of this type before the Tribunalfor Reference to the High 
Court, but the Tribunal did not think that those questions legitimately arose and 
did not refer them to the High Court. The assessee accepted the decision of the 
Tribunal, and did not move the High Court to direct a RefLnceTn mga ^o the e 
questions under section 66 (2). Those questions, therefore, cannot be raised in this 



STATE OF PUNJAB V. MST. QaISAR JEHAN BEGUM {S. K. DaS, /.)• 


33 


I] 


Court, we have dealt with the reference made on the basis that the finding that the 
amounts of the credit entries were income received from undisclosed sources was 
disputed only on the ground that the income from the business had been computed 
on the basis of an estimate. In the circumstances of the case, we could not have 
done anything else. 

These appeals fail and are dismissed with costs. There will be one set of hearing 

fees. 

V.S. Appeals dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — S. K. Das, A. K. Sarkar and N. Rajagopala Ayyangar, JJ. 
The State of Punjab .. Appellant* 

V. 

Mst. Qaisar Jehan Begum and another . . Respondents. 

Land Acquisition Act (/ of 1894), section 18, Proviso {b) — “ Six months from the date of the Collector'’s 
■award” — Construction — Civil Court on a Reference under section 18, if can go, into question whether application 
for Reference was barred by limitation. 

A literal and mechanical construction of the words “ six months from the date of the Collector’s 
award ” occurring in the second part of clause (b) of the Proviso to section 18 of the Land Acquisi- 
■ tion Act would not be appropriate and the knowledge of the party affected by the award, either 
actual or constructive, being an essential requirement of fair play and natural justice, the expres- 
sion used in the Proviso must mean the date when the award is either communicated to the party or 
is known by him either actually or constructively, and the period of six months (with in which an 
application for making a Reference to a Civil Court) will run from the date ofthat knowledge. Know- 
ledge of the award does not mean a mere knowledge of the fact that an award has been made. The 
knowledge must relate to the essential contents of the award. These contents must be known either 
actually or constructively. If the award is communicated to the party under section 12 (2) of the 
Land Acquisition Act, the party must be obviously fixed with knowledge of the contents of the award 
■whether he reads it or not. Similarly if a party is present in Court either personally or through 
liis representative when the award is made by the Collector, it must be presumed that he knows the 
contents of the award. An application for a Reference made six months from the date of knowledge 
of the award is not barred by time within the meaning of the second part of clause (b) of the Proviso 
to section 18 of the Land Acquisition Act. 

[Conflict of judicial (pinion on the question whether a Civil Court, on a Reference tmder 
section 18 of the Land Acquisition Act can go into the question of limitation was left unresolved.] 

Appeal by Special Leave from the Judgment and Order dated the 1 6th Novem- 
ber 1959 of the Punjab High Court in Civil Revision No. 268 of 1958. 

R. Ganapathy Iyer and R.N. Sachthey, Advocates, for Appellant. 

S. P. Sinha, Senior, Advocate {Shaukat Hussain, Advocate, with him), for 
Respondent No. 2. 

The Judgment of the Court was delivered by' 

S.K. Das, J. — ^This is an appeal by Special Leave from the judgment and order 
■dated i6th November, 1959 passed by the Punjab High Court on an application 
in Revision in respect of an order dated 17th December, 1957 by which the learned 
Senior Subordinate Judge of Gurgaon held that a Reference by the Collector of 
Gurgaon under section 18 of the Land Acquisition Act (I of 1894) was incom- 
petent by reason of the circumstance that it was made on an application filed beyond 
time. The appellant before us is the State of Punjab and the respondents are two 
ladies being related as mother and daughter. We shall presently state the relevant 
facts, but before we do so it is necessary to say that the only point on which the High 
Court disposed of the application in Revision before it made by the respondents 
herein, was whether the GivU Court to which a Reference is made by the Collector 
under section 18 of the Land Acquisition Act on an application filed beyond time, 
■ can reject the Reference on the ground that the Reference made is incompetent. 
On this point there is a conflict of judicial opinion. In disposing of the applica- 
tion in Revision the learned single Judge who heard it proceeded on the basis that 
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he was bound by the Division Bench decision of the same High Court in Hari Krishan 
Khosla V. Slate of Pepsu^, which held that the jurisdiction of the Civil Court on a 
Reference under section 18 was confined to considering and pronouncing upon 
any of the four different objections to an award under the Act which might have 
been raised in the written application for the Reference and the Civil Court had no 
jurisdiction to decide the question of limitation. Therefore, the learned single 
Judge did not go into the further question as to whether the application made for a 
Reference in the present case was filed beyond time or not as prescribed by the 
Proviso to section 18 of the Act. That question has however been agitated before 
us by reason of the decision in Raja Harish Chandra Raj Singh v. The Deputy Land 
Acquisition Officer and another^, a decision of this Court which was not available at 
the time when the learned single Judge of the Punjab High Court disposed of the 
application in Revision. 

We proceed now to state the relevant facts. The respondents who were eva- 
cuees were owners of 55 bighas and 7 biswas of land in two villages known as Salarpur 
and Nasirpur in the district of Gurgaon. Their lands in the afoiesaid two villages 
along with lands of other persons in other villages were acquired by the appellant 
for use as a Field Firing and Bombing Range. The respondents were not notified 
about the acquisition and were not present at the time of the award. The respon- 
dents alleged, and this was not denied, that the Collector treated the property as 
evacuee property and^ none of the notices contemplated by the Land Acquisition 
Act, 1894 were issued* to them. The Collector made an award on 25th October. 
1953, which he allowed compensation at the rate of Rs. 96 per acre in respect of 
the lands of the respondents. On 25th December, 1954, that is more than a year 
after the award, the respondents made an application to the Collector in which 
they said that certain agricultural lands of villages Salarpur and Nasirpur were 
compulsorily acquired by the Collector by an award dated 30th October, 1953 
(October 30 was presumably a mistake for October 25), but they were not given 
any notice of the acquisition proceedings. The respondents further stated that 
the award had fixed the compensation to be given to the land owners affected by 
the acquisition, but the amount to be paid to each owner was not apportioned 
therein. The respondents then referred to a judgment and decree of the Lahore 
High Court dated 13th November, 1944, under which they were held to be the 
orvners of the lands in question. A prayer was made on behalf of the respondents 
for payment of the compensation money at an early date for the purpose of defray- 
ing the expenses of a daughter’s marriage, but without prejudice to the claim of the 
respondents for enhancement of the amount of compensation. The amount of 
compensation appears to have been paid on 22nd July, 1955 and on 30th September 
1955, the respondents made an application to the Collector for a Reference under 
section 18 of the Act. In this application the respondents stated that they knew 
about the award on 22nd July, 1955, when they received the compensation amount 
and therefore the petition was within time. The principal objection which they 
raised to the award was that the market value of the land was not Rs. g6 per acre 
as given in the award, but about Rs. 600 per acre. The Collector accepted this 
application in a very short order which stated. 

“Public Prosecutor has been heard. Mst. Timur Jehan Begum has filed an affidavit to the 
effect that she had no knowledge of die award at the time it was made and that she only came to know 
about it in July, 1955, when she received the award money. Nothing has been shmvn to me to the 
contrary to prove that the award was made within the knowledge of the petitioners. Under the 
circumstances it tvould be only fair and equitable to refer the petition under section 18 of the Land 
Acquisition Act to a Civil Court for determining the compensation, which I hereby do.” 

A Reference was made accordingly to the Civil Court and the Senior Sub- 
ordinate Judge of Gurgaon who heard it came to the conclusion that the appli- 
cation made to the Collector for a Reference was barred by time, because the Collec- 
tor’s award was made on 25th October, 1953 and the application for a Reference 

1. A.I.R. 1958 Punj. 490. S.C.R. 676. 
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was made on 30th September, 1955. The learned Subordinate Judge expressed 
some doubt as to whether the respondents were entitled to count the period of limi- 
tation from the date of knowledge but he held that even if they were entitled to do so, 
their date of knowledge must be taken to be 24th December, 1954, on which date 
they made an application for interim payment and the application for Reference 
having been made more than six months from the date of knowledge, the appli- 
cation was barred by time within the meaning of the Proviso to section 18 of the Act, 
As to whether it was open to the Civil Court to go into the question of limitation, 
the learned Subordinate Judge referred to the conflict of judicial opinion and 
said that the preponderance of opinion was in favour of the view that the Civil 
Court could go into the question in order to find out whether the Reference was 
competent or not. In this view of the matter, the learned Subordinate Judge dis- 
charged the Reference on the ground that it was incompetent. It may be mentioned 
here that the Division Bench decision of the Punjab High Court in Hari Krishan 
Khosla's case'^ was not available to the learned Subordinate Judge on the day 
he passed his orders. The matter was then taken to the High Court on an applica- 
tion in Revision by the respondents and we have already stated that the High Court 
dealt with it on the footing of the decision in Hari Krishan Khosla's case'^. The 
High Court accepted the application in Revision, set aside the order of the 
learned Subordinate Judge and directed him to deal with the Reference on merits. 
It is from this order of the High Court that the appeal has come to us by Special 
Leave. 

It is necessary at this stage to set out the Proviso to section 18 of the Act : 


Provided that every such application shall be made, — 

(а) if the person making it was present or represented before the Collector at the time when 
he made his award, within six weeks from the date of the Collector’s award ; 

(б) in other cases, within six weeks of the receipt of the notice from the Collector under 
section 12, sub-section (2), or within six months from the date of the Collector’s award, whichever 
fieriod shall first expire.” 

Assuming that the appellant can raise the ground of limitation, the first question 
before us is, whether the application made on 30th September, 1955, was within 
time within the meaning of the aforesaid Proviso, Clause (a) of the Proviso is clearly 
not applicable in the present case, because admittedly the respondentj were neither 
present nor were represented before the Collector when the latter made his award- 
The first part of clause {b) is also not applicable, because the respondents did not 
receive any notice from the Collector under sub-section (2) of section 12 of the Act. 
That sub-section requires the Collector to give immediate notice of his award to such 
of the persons interested as are not present personally or by their representatives 
when the award is made. Clearly enough, the respondents herein were entitled 
to a notice under sub-section (2) of section i2 but admittedly no notice was issued 
to them. 

As to the second part of clause (6) of the Proviso, the true scope and effect thereof 
was considered by this Court in Raja Harish Chandra’s case^. It was there 
observed that a literal and mechanical construction of the words “ six months from 
the date of the Collector’s award ” occurring in the second part of clause {b) of the 
Proviso would not be appropriate and 

“ the knowledge of the party affected by the award, either actual or constructive, being an essen- 
tial requirement of fair play and natural justice, the expression. . . .used in the Proviso must mean 
the date when the award is either communicated to the party or is known by him eitlier actually or 
constructively.” 

Admittedly the award was never communicated to the respondents. Therefore 
the question before us boils dowm to this. When did the respondents know the award 
cither actually or constructively^ Learned counsel for the appellant has placed 
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-very strong reliance on tire petition -which the respondents made for interim paymeat 
of compensation on 24th December, 1954. He has pointed out that the learned 
Subordinate Judge relied on this petition as showing the respondents’ date of know- 
ledge and there are no reasons w% we should take a different view. It seems clear 
to us that the ratio of the decision in Raja Harish Chandra's case'^ is that the 
party affected by the award must know it, actually or constructively, and the period 
of six months will run from the date of that knowledge. Now, knowledge of the 
award does not mean a mere knowledge of the fact that an award has been made. 
The knowledge must relate to the essential contents to the awai'd. These contents 
may be known either actually or constructively. If the award is communicated 
to a party under section 12 (2) of the Act, the party must be obviously fixed with 
knowledge of the contents of the award whether he reads it or not. Similarly when 
a party is present in Court cither personally or through his representative when the 
award is made by the Collector, it must be presumed that he know's the contents of 
the award. Having regard to the scheme of the Act we think that knowledge of the 
award must mean knowdedge of the essential contents of the award. Looked at from 
that point of view, we do not think that it can be inferred from the petition, dated 
24th December, 1954, that the respondents had knowledge of the award. One of 
the respondents gave etddence before the learned Subordinate Judge and she said : 

“ The application marked as Exlubit D-J was given by me but the amount of compensation 
was not known to me, nor did I knoiv about acquisition of the land. Ghaudhari Mohd. Sadiq, rny 
Karmda had told me on the day I filed the said application that the land had been acquired by the 
Government.” 

This evidence was not seriously contradicted on behalf of the appellant and the 
learned Subordinate Judge did not reject it. It is worthy of note that before the 
Collector also the appellant did not seriously challenge the statement of the respon- 
dents that they came to know of the award on 22nd July, 1 955, the date on which tlie 
compensation was paid. On the reply which the appellant filed before the learned 
Subordinate Judge there was no contradiction of the averment that the respondents 
had come to know of the award on aand July, 1955. That being the position we 
have come to the conclusion that the date of knowledge in this case was 22nd July, 
1955. The application for a Reference was clearly made within six months from 
that date and was not therefore barred by time within the meaning of the second 
part of clause (6) of the Proviso to section 18 of the Act. 

In the view which we have taken on the question of limitation, it is unneessary 
Tor us to decide the other question as to whether the Civil Court, on a Reference 
xmder section 18 of the Act. can go into the question of limitation. We have already 
stated that there is a conflict of judicial opinion on that question. There is on one 
side a line of decisions following the decision of the Bombay High Court in In re 
Zand Acquisition Act^ which have held that the Civil Court is not debarred from satis- 
fying itself that the Reference which it is called upon to hear is a valid Reference. 
There is, on the other side, a line of decisions which say that the jurisdiction of the 
Civil Court is confined to considering and pronouncing upon any one of the four 
different objections to an award under the Act which may have been raised in the 
■ivritten application for the Reference. The decision of the Allahabad High Court 
in Secretary of State v. Bhagwan Prasad^ is typical of this line of decisions. There is 
thus a maiked conflict of judicial opinion on the question. This conflict, we think, 
must be resolved in a more appropriate case on a future occasion. In the case before 
us die question does not really arise and is merely academic and we prefer not to 
decide the question in the present case. 

For the reasons given above, we would dismiss the appeal rwth costs. 

Appeal dumissed. 


1. (1962) 1 S.C.J. 696 ; (1962) 2 M.L.J. (S.C ) 
10 : (1962) 2 An.W.R. (S.C.) 10 : (1962) 1 S.C. 
R. 676 


2. (1905) I LR. 30 Bom. 275. 

3. (1929) I.L.R. 52 All. 95. 



1 ] 


37 


VENKATARAMIAH V. SEETHARAMA REDDY {DaS Guptd, J.). 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, K. N. Wanchoo, M. Hidayatullah. 
K. C. Das Gupta and J. G. Shah, JJ. 

K. Venkataramiah . . Appellant* 

V. 

A. Seetharama Reddy and others . . Respondents. 

Civil Procedure Code {V of 1908), Order 41, rule 27 — Scope — Provision for recording reasons for allowing' 
additional evidence — If mandatory — Omission to record reasons — If vitiates such admission of evidence. 

Clearly the object of the provision (rule 27 (2) of Order 41 of the Code of Civil Procedure) is to 
keep a clear record of what weighed with the appellate Court in allowing the additional evidence 
to be produced — ^whether this was done on the ground (t) that the Court appealed from had refused 
to admit evidence which ought to have been admitted, or (ii) it allowed it because it required it to 
enable it to pronounce judgment in the appeal, or (iii) it allowed this for any other substantial cause. 
Where a further appeal lies from the decision of the appellate Court such recording of the reasons 
is necessary and useful also to the Court of further appeal for deciding whether the discretion under 
the rule has been judicially exercised by the Court below. The provision for recording reasons is 
directory and not mandatory even though the word “shall” is used in rule 27 (2). The 
omission to record reasons for allowing additional evidence does not vitiate such admission. 

There may well be cases jwhere even though the Court finds that 'it is able to pronounce judg- 
ment on the state of the record as it is, and so, it caimot strictly say that it requires additional evidence, 
“ to enable it to pronounce judgment ” it still considers that in the interest of justice something which 
remains obscure should be filled up so that it can pronounce its judgment in a more satisfactory manner. 
Such a case will be one for allowing additional evidence “ for any other substantial cause ” under 
rule 27 (1) (6) of Order 41. 

The “ requirement ” was the requirement of the High Court hearing the appeal, and the Supreme 
Court will not examine the evidence to find out whether it would have required such additional 
evidence to enable it to pronounce judgment. 

Appeal by Special Leave from the Judgment and Decree dated 5th September, 
1961 of the Andhra Pradesh High Court in Special Appeal No. 3 of 1961. 

K. Bhimasankaram and A. Ranganadham Chetty, Senior Advocates, (.< 4 . Vedavalli, 
E. Udayarathnam and A. V. Rangam, Advocates, with them), for Appellant. 

A. V. Viswanatha Sastri, Senior Advocate, (J?. Thiagarajan, Advocate, with him), 
for Respondent No. i. 

V. C. Prashar, Amur Singh Chaturvedi, and K. R. Chaudhri, Advocates, for 
Respondent No. 2. 

The Judgment of the Court was delivered by 

Das Gupta, J . — ^This is an appeal against a judgment and order of the High 
Court of Andhra Pradesh confirming an order of the Election Tribunal, Hyderabad 
by which the Tribunal dismissed an election petition filed by the present appellant. 
By that petition this appellant sought a declaration that the election of three persons, 
the present respondent, Seetharam Reddy, one Anandam and M. Ataur Rahman 
be declared void and that he, the petitioner be declared as duly elected to the Legis- 
lative Council of the Andhra Pradesh from Telangana Graduates Constituency. 
In this appeal we are no longer concerned with the question of validity of elections 
of Mr. Anandam or Mr. M. Ataur Rahman but only with that of the respondent ‘ 
Seetharam Reddy. 

The appellant challenges the decision of the High Court mainly on the ground 
that in reaching its conclusion on the vital question of the age of Seetharam Reddy 
on the date of election the High Court took into consideration evidence which was 
not legally available for such consideration. 

Though a large number of objections were raised in the petition to contest the 
validity of Seetharam Reddy’s election, only four of them were ultimately pressed 
before the Election Tribunal, viz., (1) That Seetharam Reddy was disqualified to be 
chosen to fill a seat in the Legislative Council under Article 1 73 iV) of the Constitu- 
tion his age being below 30 years on the relevant date ; (2) That the election was 
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vitiated by undue influence exercised on the voters by some Ministers of the State of 
Andhra Pradesh ; (3) That the secrecy of the ballot was not maintained, and (4) 
That the election was void on account of improper deletion of names of voters in the 
final list. 

All these objections were rejected by the Election Tribunal which accordingly 
■dismissed the petition. On appeal, the High Court confirmed the findings of the 
Election Tribunal on all these points and dismissed the appeal. 

Faced with the position that the correctness of these findings which are all find- 
ings of facts is not open to challenge before this Court in tliis appeal by Special Leave, 
the appellant has raised the contention that the High Court’s decision on the question 
of age of Seetharam Reddy was vitiated by the error of law in that additional evidence 
was admitted and considered by the High Court without complying with the provi- 
sions of law. 

It appears that a considerable amount of oral and documentary evidence was 
•adduced before the Tribunal on this question of Seetharam Reddy’s age. Wlule 
the petitioner tried to establish that Seetharam Reddy was born in October, igSh 
Seetharam Reddy tried to establish that he was born sometime in 1 928. The Tribu- 
nal rejected as unworthy of credit the oral testimony adduced by either side. It slso 
rejected most of the documentary evidence, including Exhibit R-5 and Exhibit R-u, 
R-i I and R-12 . R-5 is a birth register; R-6 is an entry therein, R-i i is a certificate 

purporting to be issued by the Headmaster or the Muslim High School, Kurnool, m 
respect 01 the age of tlie respondent Seetharam Reddy while R-12 is an application 
said to have been made at the time of his admission to this school. The Tribunal s 
finding was that Seetharam Reddy did not study in the Kurnool Muslim High School. 
The Tribunal also rejected the documentary evidence produced on behalf of the 
petitioner seeking to show that the respondent Seetharam Reddy was born on the 
loth October, 1931. Ultimately, however, the Tribunal decided the issue as regards 
the age against the petitioner on the basis of certain documents in connection with the 
proceedings before the Judicial Committee of the Privy Council which showed that 
the respondent Seetharam Reddy was a major by the year 1356 Fasli. It appears 
that in that year an appeal was pending in the Judicial Committee of the 
Council which had arisen out of a suit regarding the adoption of Seetharam Reddy 
by one Tulsamma, and the party who contested the alleged adoption filed a petition 
to declare him (Seetharam Reddy) as a major. Exhibit R- 1 o is that petition. .After 
notice was served a power (vakalatnama) was filed by Seetharam Reddy as a major 
in the appeal. In this vakalatnama (Exhibit R-3) Seetharam Reddy’s age was given 
as 1 9 years. Exhibit R-13 was the notice issued to Seetharam Reddy in those pro- 
ceedings. 

The Tribunal was of opinion that the genuineness of these documents. Exhibits 
R-3, R-io and R-13 could not be questioned and it was clear that the respondent 
was treated as a major in the proceedings before the Judicial Committee from and 
after 1356 fasli. That showed, according to the Tribunal, that he was not less 
than 30 years of age on the date of election or nomination. 

The High Court also came to the same conclusion on this issue as regards 
Seetharam Reddy’s age. In coming to this conclusion it has relied not only on the 
vakalatnama Exhibit R-3 mentioned above but also on four other documents, viz-i 
Exhibits R-5 and R-6, which the Tribunal rejected as unreliable and Exhibits R-19 
and R-20 which ts'ere not tendered in evidence before the Tribunal but came before 
the High Court as additional evidence. The appellant contends that the High 
Court acted tvithout jurisdiction in admitting additional evidence. 

We are clearly of opinion that even if it was found that the High Court erred in 
taking the additional evidence that would not be a case of lack of jurisdiction but 
would be an error in the exercise of jurisdiction. .As tvas pointed out however by 
this Court in Arjan Singh v. Kartar Singh and others.^ 
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“ The discretion to receive and admit additional evidence is not an arbitrary one, but is a judicial 
one circumscribed by the limitations specified in Order 41, rule 27, of the Code of Civil Procedure. 

The question whether in the present case the High Court exercised the discretion 
judicially has therefore to be examined by us. 

Section 107 of the Code of Civil Procedure empowers the appellate Court “ to 
take additional evidence or to require such evidence to be taken, ” “ subject to such 
conditions and limitations as may be prescribed. ” Rule 27 of Order 41 of the Code 
of Civil Procedure prescribes the conditions and limitations in the matter. The 
rule first lays_ down that the parties to an appeal shall not be entitled to produce 
additional evidence, whether oral or documentary, in the appellate Court. It then 
proceeds to lay down two classes of cases where the appellate Court may allo^v addi- 
tional evidence to be produced. One class is where the Court appealed from has 
refused to admit evidence which ought to have been admitted. The other class is 
where the appellate Court requires such additional evidence for itself — either to enable 
it to pronounce judgment or for any other substantial cause. The second clause of the 
rule requires that when additional evidence is allowed to be produced by an appel- 
late Court the Court shall record the reason for its admission. 

The additional evidence that was produced in this case had not been ten- 
dered in evidence before the Election Tribunal and so this case does not fall within 
the first class mentioned above. Obviously, therefore, the High Court allowed the 
production of this evidence on its own requirement. 

It is contended before us on behalf of the appellant that the learned Judges 
made the order mechanically without applying their minds to the requirements 
of Order 41, rule 27 of the Code of Civil Procedure. Support for this contention 
is sought from the fact that the High Court did not record its reasons for the ad- 
mission of the additional evidence as required by the second clause of the rule. 
The importance of this provision for recording of the reasons for admission of addi- 
tional evidence has been emphasised in several cases (vide Sreemanchunder v. Gopal- 
chunder'^’, Manmohar v. Mst. Ramdei^, 

It is very much to be desired that the Courts of appeal should not overlook 
the provisions of clause (2) of the Rule and should record their reasons for admit- 
ting additional evidence. We are not prepared, however, to accept the conten- 
tion of the appellant that the omission to record the reason vitiates the admission 
of the evidence. Clearly, the object of the provision is to keep a clear record of 
what weighed \vith the appellate Court in allowing the additional evidence to be 
produced — ^whether this was done on the groimd (i) that the Court appealed from 
had refused to admit evidence tvhich ought to have* been admitted, or (ii) it allowed 
it because it required it to enable it to pronounce judgment in the appeal, or (iii) 
it allowed this for any other substantial cause. Where a further appeal lies from 
the decision of the appellate Court such recording of the reasons is necessary and 
useful also to the Court of further appeal for deciding ■whether the discretion rmder 
the Rule has been judicially exercised by the Court below. The omission to record 
the reason must therefore be treated as a serious defect. Even so, we are unable 
to persuade ourselves that this provision is mandatory. 'For, it does not seem rea- 
sonable to think that the Legislature intended that even though in the circtimstances 
of a particular case it could be definitely ascertained from the record why the ap- 
pellate Court allowed additional e-vidence and it is clear that the power was properly 
exercised ivithin the limitation imposed by the first clause of the Rule all that should 
be set at naught merely because the provision in the second clause ivas not complied 
with. It may be mentioned that as early as 1885 when considering a similar pro- 
■vision in the corresponding section of the Code of 1882, viz., section 586, the High 
Court of Calcutta held that this provision for recording reasons is merely directory 
and not imperative Gopal Singh v. Jhakri Rai^. We are aware of no case in which 
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the correctness of this view has been doubted. It is worth noticing that when fte 
1908 Code was framed and Order 41, ivule 27 took the place of t^e old secuon sbtt, 
the Legislature was content to leave the provision as it was and did not turn 1 
necessary to say anything to make the requirement of recording reasons 
It is true that the word “ shall ” is used in rule 27 (2) ; but that by itself does no 
make it mandatory. We are therefore of opinion that the omission ot the g 
Court to record reasons for allowing additional evidence does not viPate sue 
admission. 

Nor are we prepared to agree with the learned Counsel that this omission 
justifies the conclusion that the High Court acted mechanically m ’ 

without applying its mind to the requirements of the Rule, The recora he 
us shows that the hearing of the appeal before the High Court cor^eqcea on 
1 8th July, 1961, and after the appellant’s Counsel had concluded his argumen^ 
the respondent’s Counsel started addressing the Court. He continued his argu 
ments on the next date, i.e., the 19th July. On the next date, i.e., the 20th juy, 
1961, an application was made on behalf of the respondent, Seetharam Ke n 
praying that two registers of admission and withdrawals of the Government Mus 1 
High School, Kurnool, be received and admitted as additional evidence m 
appeal. (It may be stated that the petition itself bears the date, i8th 
the supporting affidavit bears the dale 20th of July). It was stated on affidavit ^ 
both these registers had been summoned along with the other documents by t _ 
appellant, Venkataramiah, and were actually produced before the Election ' 
bunal by the Headmaster and further that these had been transmitted ^ ® 
High Court along with the records of the case. It was stated that these document 
had “ an important bearing ” upon the case and were “ required to be looked into 
to arrive at a just and correct conclusion in regard to Issue No. i. On the follow* 
ing date, i.e., the arst of July the appellant Venkataramiah put in his counter 
affidavit objecting to the respondent’s prayer and in Para. 6 of this counter am- 
davit we find the following statement ; — 

“ In the circumstances it is submitted that the provisions of Order 41, rule 27, Civil Procedure 
are not complied with. It was not offered as evidence before the Tribunal. Admittedly it was available 
at the time of the trial and it is not the case of the petitioner that notwithstanding exercise of due dih* 
gence, was not within his knowledge or could not be produced by him at the [time when the decision was 
pronounced by the Tribunal. It is not in the interest of justice nor is it necessary to enable this Court to 
pronounce judgment to admit them as additional evidence. On the other hand, the admission of the 
registers as evidence would enable tlie party to go behind his case stated by him in his counter affida- 
vit before the Election Tribunal and set up altogether an inconsistent case. Hence the said Admis- 
sion Registers are neither relevant not material.” 

The High Court passed thq order for the taking of additional evidence on the 
same date. How the High Court considered the matter is best shown by a passage 
from the judgment pronounced by the Court in the appeal. After pointing out 
that the Tribunal 

“ was not prepared to place any reliance on Exhibits K-1 1 and R~12 and was of the opinion that the 
1st respondent did not study in Government Mohammadan High School, Kurnool, and that Exhibit 
R-12 was concocted, if it was to be argued that it relates to the present 1st respondent,” 

the Judgment proceeds thus : 

“ During the course of die arguments before us, it was noticed that two jadmission registers relating 
to the High Schooi for tlie relevant period were in fact summoned for by the learned Counsel for the 
petitioner and ivere produced before the Tribunal. For some reason, which is not clear to us, these 
registers were not proved and marked as exhibits. These registers were sent to the High Court for 
hearing ofthe above appeal and they were placed before us. We are told that the 1st respondent also 
applied that these registers may be summoned for from the High School. But when he has realised 
that the petitioner himself has summoned for them, itjwas not necessary for the 1st respondent to sum- 
mon for them again. Whatever it be, these registers were before the Tribunal and are before us. 
But as neither party could rely upon them without their being proved and exhibited, the 1st res- 
pondent filed C.M.P. No. 7115/61 under Order 4], rule 27 and section 151, Civil Procedure Code to 
receive them as evidence and mark the registers as exhibits. By our order dated 21st July, 1961, we 
permitted tiie 1st respondent in the appeal to prove these documents] before the Election Tribunal. We 
also directed that the appellant is at liberty to cross-examine the persons, who might be summoned to 
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prove these documents. We also directed the Tribunal to record the evidence adduced in proof of these. 
two registers and submit the same to the High Court for consideration in the above appeal. The 
Tribimal accordingly recalled R.W. 8 the Head Master, Government Muslim High School, Kumool, 
and also examined R.W. 10, the Head Master of the same school for the years 1936 to 1945. 
The Register of Admissions and Withdrawals relating to the School from 7th July, 1919 to 15th Janu- 
ary, 1938 is marked as exhibit R-19 and the register from 30th June, 1926 to 14th February, 1949 is 
marked as Exhibit R'-20. The entries in the two registers relating to the 1st respondent are Exhibits 
R-21 and R-24.” 

In view of what the High Court has stated in this passage it is not possible to^ 
say that the High Court made the order for admission of additional evidence with- 
out applying its mind. It seems clear that the High Court thought, on a considera- 
tion of the evidence, in the light of the arguments that had been addressed already 
before it that it would assist them to arrive at the truth on the question of Seetharama 
Reddy’s age if the entries in the admission registers of the school were made available. 
It was vehemently urged by the learned Counsel for the appellant that there was 
such a volume of evidence before the High Court that it could not be seriously 
suggested that the Court required any additional evidence “ to enable it to pro- 
nounce judgment.” The requirement, it has to be remembered, was the require- 
ment of the High Court, and it will not be right for us to examine the evidence 
to find out whether we would have reqmred such additional evidence to enable- 
“ us ” to pronounce judgment. Apart from this, it is well to remember that the 
appellate Court has the power to allow additional evidence not only if it requires 
such evidence “ to enable it to pronounce judgment ” but also for “ any other subs- 
tantial cause There may well be cases where even though the Court finds that 
it is able to pronounce judgment on the state of the record as it is, and so, it cannot 
strictly say that it requires additional evidence “ to enable it to pronounce judg- 
ment ”, it still considers that in the interest of justice something which remains 
obscure should be filled up so that it can pronounce its judgment in a more satis- 
factory manner. Such a case will be one for allowing additional evidence “ for- 
any other substantial cause” under rule 27 (i) (b) of the Code. 

It is easy to see that such requirement of the Court to enable it to pronounce 
judgment or for any other substantial cause is not likely to arise ordinarily unless, 
some inherent lacuna or defect becomes apparent on an examination of the evi- 
dence. That is why in Parsotim's case^^ the Privy Council while discussing whetheT 
additional evidence can be admitted observed : 

“ It may be required to enable the Court to pronounce judgment, or for any other substantial 
cause, but in either case it must be the Court that requires it. This is the plain grammatical reading of 
the sub-clause. The legitimate occasion for the exercise of this discretion is not whenever before the 
appeal is heard a party applies to adduce fresh evidence, but when on examining the evidence as it 
stands, some inherent lacuna or defect becomes apparent.” 

As the Privy Council proceeded to point out : 

“ It may well be that the defect may be pointed out by a party, or that a party may move the 
Court to supply the defect, but the requirement must be the requirement of the Court upon its appre- 
ciation of the evidence as it stands.” 

We are satisfied that in the present case the High Court allowed additional 
evidence to be admitted as it required such evidence either to enable it to pro- 
nounce judgment or for any other substantial cause within the meaning of rule 27 
(i) {b) of Order 41 of the Code. The contention that the decision of the High Court 
on -the question of the respondent’s age weis vitiated by reason of it being based on 
inadmissible evidence, must therefore fail. 

Another difficulty in the appellant’s way may also be mentioned. As has. 
been said above, the appellant did file before the High Court a petition objecting 
to the reception of additional evidence. We find it stated however in the High 
Court’s order refusing the application for a certificate under Article 133 (i) 
of the Constitution that no objection that the requirements of Order 41, rule 27,. 
Civil Procedure Code, were not satisfied, was raised either at the time when the. 
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-Court directed the Tribunal to record the statements or at the time of the hearing 
of the appeal. This order was passed by the learned Chief Justice and Mr. Justice 
Chandrasekhara Sastry, who had made the order allowing admission of additional 
evidence and also heard the appeal. We are bound to hold therefore that though 
the appellant did make an application objecting to the admission of addiUona 
evidence he did not press that application. 

On the principle laid do^vn in Jagarnalh Pershadv, Hanuman PershaP, that when 
additional evidence was taken with the assent of both sides or without objection 
at the time it was taken, it is not open to a party to complain of it later on, the 
appellant cannot now be heard to say that the additional evidence was taken m 
this case in breach of the provisions of law. 

There is nothing therefore that would justify us in interfering vvith the find- 
ings of facts on which the High Court based its decision. 

The appeal is accordingly dismissed with costs, 

K.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — ^B.P. Sinha, Chief Justice, K. Subba Rao, N. Rajagopala Ayyangar, 
J.R. Mudholkar and T.L. Venkatarama Aiyar, JJ. 

The State of Assam and another . . Appellants* 

V. 

Tulsi Singh and others ^ . . Respondents. 

Northern India Ferries Act {XVII of 1878), section 8 and Rule 19 framed under the Act — Tolls of public 
Jerry let by public auction — Refusal to accept the bid of the highest bidder — Reasons to be recorded in writing 

y 

Constitution of India (1950), Article 226 — Petitions under — Jurisdiction of the High Court to issue directions 
High Court not to decide matters entrusted to the Executive Authorities under the Act. 

The only ground for rejecting the bid of the highest bidder, was that his name was in the “special 
list In pursuance of the policy of prohibition followed in the State of Assam, the Government or 
Officers of the Government prepared “ lists of persons suspected or confirmed to be connected with 
smuggling activities,” and that it was “the policy of the Government not to grant taxi permit, stage 
-carrier permit, fisheries, ferries etc., to persons who are listed to be suspected or confirmed opium 
smugglers,” and this was referred to as the “ special list ” in the order of the Executive Engineer. The 
authorities would be exercising their discretion properly in refusing to accept the bid of a smuggler, 
because, to put such a person in charge of ferries must help to evade the prohibition laws, and that 
would be a relevant factor under Rule 19 (iii) of the Rules under the Northern India Ferries Act. But 
there were no materials on which the person could be held to be a smuggler. The Executive Engineer 
did not form any opinion about the person on his own appreciation of the materials. He found his name 
in the special list and straightaway rejected his bid. The “special list” is not a document falling within 
section 35 of the Evidence Act. It was said to be a confidential document. It did not appear on what 
information it was prepared or from what sources the information was received. Nor was anything dis- 
closed as to the procedure adopted by the Government Officers in preparing the list. While such lists 
might serve a purpose in guiding Criminal Intelligence Department, it would be unsafe to rely solely 
on them for deciding civil rights of persons. If the “ special list ” was thus ruled out as not material 
on which an opinion could be formed, then there was nothing else on which the Conducting Officer 
could have rejected the offer of the highest bidder under Rule 19. The rejection of the offer of the 
highest bidder is not in accordance with section 8 or Rule 19. 

It was for the appropriate authorities to deal with the matter and make a fresh settlement and the 
Court could not itself decide what is entrusted to the executive authorities under the Act, The Order 
•of the High Court, in so far as it declared the rights of the highest bidder, is erroneous. 

Appeal by Special Leave from the Judgment and Decree dated the nth July, 
1961, of the Assam High Court in Civil Rule No. 64 of ig6i. 

Jfaunit Lai, Advocate, for Appellants. 


I. L.R. 36 I. A. 221 : 19 M.L.J. 435. 
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The Judgment of the Court was delivered by 

Venkatarama Aiyar, J . — ^The short question that arises for our decision in this 
appeal is whether the settlement by the Executive Engineer, Golaghat, in the State 
•of Assam, of the ferry at Neparpatty on the second respondent, Phuka Chandra 
Gohain, on 23rd January, 1961, was in accordance with the provisions of the North- 
ern India Ferries Act, 1878, hereinafter referred to as “the Act”, and the Rules 
framed thereunder. 

The relevant provisions of the Act bearing on this question might now be refer- 
red to. Under section 4, the State Government may, from time to time, declare 
what ferries shall be deemed public ferries. Section 8 of the Act is as follows ; — 

“ 8. The tolls of any public ferry may, from time to time, be let by public auction for a term not 
exceeding five years with the approval of the Commissioner, or by public auction, or otherwise than by 
public auction, for any term with the previous sanction of the State Government. 

The lessee shall conform to the rules made under this Act for the management and control of the 
ferry, and may be called upon by the officer in whom the immediate superintendence of the ferry is 
vested, or, if the ferry is managed by a mimicipal or other public body under section 7 or section 7-A, 
then by that body, to give such security for his good conduct and for the punctual payment 
of the rent as the officer or body, as the case may be, thinks fit. 

When the tolls are put up to public auction, the said officer or body, as the case may be, or the 
officer conducting the sale on his or its behalf, may, for reasons recorded in writing, refuse to accept 
the offer of the highest bidder, and may accept any other bid, or may withdraw the tolls from auction.” 

Rule 19 framed under section 12 of the Act is as follows : — 

“ The sale shall generally be by auction to the highest bidder. The Officer conducting the sale 
for sufficient reason recorded in writing under his hand may refuse to accept the offer of the highest bid- 
der or any bid. The Officer shall in accepting the bid consider the following factors among others : 

(i) Whether the bidder is a native or domicile or an outsider. • 

(ii) Whether the bidder has experience of the ferry business. 

(iii) Whether he has landed property in his own name within the district or State, can speak 
the regional language, is financially sound and of good conduct, etc.” 

The ferry at Neparpatty has been declared to be a public ferry under section 4 
of the Act. On 23rd January, 1961 the Executive Engineer, Golaghat, put up 
the lease of the ferry for the year 1961-62 for public auction under section 8 of the 
Act. At the auction, Tulsi Singh, the first respondent, gave a bid for Rs. 4,200, 
one Indra Deo Singh for Rs. 4,050 and Phukan Chandra Gohain, the second res- 
pondent for Rs. 3,000. The Executive Engineer then made the following Order : 

“ Sold to Shri Phukan Chandra Gohain at Rs. 3,000 (Rupees Three thousand) only, as the two 
other highest bidders fall in special List.” 

Under Rule 19 (a), the acceptance of the bid by the Conducting Officer is subject 
to the approval of the Chief Engineer, and Rule 1 9 {b) provides that he must, in 
doing so, “ consider among others whether the Officer conducting the sale has 
taken into account and considered all the factors mentioned in Rule 19 above.” 
The Chief Engineer approved of the deebion of the Executive Engineer dated 
23rd January, 1961, and the sale to the second respondent was confirmed. There- 
upon, on 6th February, 1961, the first respondent applied to the Chief Engineer for 
accepting his bid and settling the ferry on him. By his Order dated 7th April, 
1961, the Chief Engineer rejected this petition. On gth May, 1961, the first 
respondent filed in the High Court of Assam a Writ Petition under Article 226 
attacking the order of the Executive Engineer dated 23rd January, 1961, settling 
the lease in favour of the second respondent as contrary to the Act and the Rules, 
and praying that it might be settled on him. The learned Judges accepted this 
contention and set aside the settlement in favour of the second respondent as viola- 
tive of section 8 and Rule 19, and further declared that the first respondent was 
entitled to the settlement under Rule 19 as the highest bidder. It b against this 
Judgment that thb appeal by Special Leave is directed. 

The power of the Executive Engineer to settle public ferries is derived from 
section 8 of the Act and the Rules framed thereunder, and it has therefore to be 
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exercised in accordance therewith. Under ^ule 19, the sale should generally be 
by auction to the highest bidder and under this provision the ferry should nor- 
mally have been settled with the first respondent, who gave the highest bid. Sec- 
tion 8, provides that the Officer conducting the sale may, for reasons recorded 
in writing, refuse to accept the offer of the highest bidder and accept any other bid. 
The discretion thus conferred on the Officer, is wide but not indefinite or xinres- 
tricted. Rule 19 provides that in accepting the bid, he has to take into account 
certain factors; and under Rule 19 (b), the Chief Engineer has to satisfy himself 
that these faetors have been taken into consideration by the Conducting Officer 
when he accepted the bid. It is contended for the appellant that, if* there are 
materials before a Conducting Officer on which he could refuse to accept the highest 
bid and he, on a consideration thereof declines, in the exercise of his discretion, 
to accept it, his decision is not one which is liable to be reviewed by the Court. 
That is undoubtedly so but when there are no materials before him on which he 
could act under Rule 19, then that is a case not of exercise of discretion but of want 
of authority to settle under the Act. Now the only ground given in the order, 
dated 23rd January, 1961, for rejecting the bid of the first respondent which was 
the highest, is that his name is in the “ special fist.” It appears from the affidavit 
of the Chief Engineer that in pursuance of the policy of prohibition followed in 
the State of Assam, the Government or Officers of the Government have prepared 
“ lists of persons suspected or confirmed to be connected with smuggling activities 
and that it was “ the policy of the Government not to grant taxi permit, stage 
carrier permit, fisheries, ferries etc. to persons who are listed to be suspected or 
confirmed opium smugglers.” It is this list that is referred to as the “ special list ” 
in the order of the Executive Engineer. It is argued for the appellant that if a. 
person is a smuggler, then he is not a person of good conduct, and the rejection 
of his bid would be justified under Rule 19 (iii). The contention is perfectly sound, 
and the authorities would be exercising their discretion properly in refusing to 
accept the bid of a smuggler, because, to put such a person in charge of ferries must 
help to evade the prohibition laws, and that would be a relevant factor under 
Rule 1 9 (iii). But the difficulty of the appellant is that there are no materials on 
which the first respondent could be held to be a smuggler. It appears that he was 
prosecuted under section 4 of the Assam Ganja and Bhang Prohibition Act but 
that ended in his discharge. It is argued that though the materials available might 
have been insufficient to sustain a conviction under the Act, they might be sufficient 
for the authorities to take action under Rule ig. That is possible but that is not 
the position in this case. The Executive Engineer did not form any opinion about 
the first respondent on his o^vn appreciation of the materials. He found his name 
in the “ special list ” and straightaway rejected his bid. Now the question is whe- 
ther on this material an order rejecting the highest bid could be made under Rule 
iq. It is not and cannot be argued that the “ special list ” is a document falling 
within section 35 of the Evidence Act. It is said to be a confidential document. 

It does not appear on what information it is prepared or from what sources the 
information is received. Nor is anything disclosed as to the procedure adopted 
by the Government Officers in preparing the list. While such lists might serve a 
purpose in guiding Criminal Intelligence Department, it wall be unsafe to rely 
solely on them for deciding civil rights of persons. If the " special list ” is thus 
ruled out as not material on which an opinion could be formed, then there was 
nothing else on which the Conducting Officer could have rejected the offer of the 
highest bidder under Rule ig. We are accordingly of opinion that the decision 
of the learned judges, of the High Court that the rejection of the offer of the highest 
bidder is not in accordance with section 8 or Rule 1 9 is correct. 

The result of this conclusion is that the authorities under the Act would have 
to be directed to consider the matter afresh and give a decision in accordance with 
law, but the learned Judges have proceeded further and observed that under Rule 
ig, the offer of the first respondent, being the highest, should be accepted. The 
aupcllant contends that even on the view that the order of the Executive Engineer 
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dated 2c?rd January, 1961, is not in accordance with law, it was for the appropriate 
autSrities to deaUvith the matter and make a fresh settlement and that the Court 
could not itself decide what is entrusted to the executive authorities undw the Act. 
™s:“oi opinion, is correct. In Vaappa PiUaiv. Mcma,, f R.man Ltd > the ques- 
tion krose with reference to the grant of permits under the Mqtor Vehicles Act. 
The authorities constituted under the Act had made an order granting permits 
to one Verappa Pillai, and its validity was disputed by a rival applicant M/s Raman 
and Raman Ltd., in an application under Article 226. The High Court of Madras 
had held that the title of the applicant would prevail over that ol Verappa 
Pillai and accordingly set aside the order of the authorities and directed the grant 
■of the permits to the applicants. On appeal to this Court, it was held that ^ch a 
direction was clearly in excess of the powers and jurisdiction of the High Court. 
We must accordingly hold that the Order of the High Court, in so far as it declared 
the rights of the highest bidder, is erroneous. But, in view of the fact, that the 
lease was only for the period 1961-62 and that would shortly be expiring, there is 
no need to direct a fresh consideration of the matter by the authorities. In the 
result, the appeal is dismissed. 

V.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P.B. Gajendragadkar, M. Hidayatullah and J.C. Sham, JJ. 

Lakkireddi Chinna Venkata Reddi and others . . Appellants'^ 


V. 

Lakkireddi Lakshmama . . Respondent, 

Hindu law — Joint family — Partition — Suit for on behalf of minor by his mother — Death of minor — Effect 
— Suit if can be continued by the mother — Blending of separate property with joint family property — Test. 

It is true that normally the family estate is better managed in union than in division, nevertheless 
the interest of the minor is the prime consideration in adjudging whetlier the estate should be divided 
at the_ instance of a minor suitor. If the conduct of the adult coparceners, or the claim made by them 
is prejudicial to the interest of the minor, the Court will readily presume that it is for his benefit to 
divide the estate. 

Action by a minor for a decree for partition and separate possession of his share in the family 
property is not founded on a cause of action personal to him. The right claimed is property, and devol* 
“ves on his death even during minority upon his legal representative. The Court, it is true wilt direct 
partition only if partition is in the interest of the minor but that limitation arises not because of any 
peculiarity in the estate of the minor but is imposed for the protection of his interest. The effect of the 
decision of the Coiu-t granting a decree for partition in a suit instituted by a minor is not to create a 
new right which the minor does not possess, but merely to recognise the right which accrued to him 
when the action was commenced. It is the institution of the suit, subject to the decision of the Court, 
and not the decree of the Court that brings about the severence. Death of the minor during the pen- 
dency of the suit had not the effect of terminating the suit which was instituted for partition of the pro- 
perty m suit and the suit can be continued by his mother as his legal representative. 

Kakumanu Peda Subbayya v. Kakumanu Akkamma, (1959) S.G.J. 138 : (1959) 1 An.W.R. (S.C.) 
€0 ; (1959) 1 M.L.J. (S.C.) 60 : (1959) S.C.R. 1249, followed. 

Property separate or self-acquired of a member of a joint Hindu family may be impressed with 
the character of joint family property if it is voluntarily thrown by the owner into the common stock 
wth the intention of abandoning his separate claim therein, but to establish such abandonment a clear 
waive separate rights must be established. From the mere fact that other members of the 
family were allowed to use the property jointly with himself, or that the income of the separate property 
was utilised out of generosity to support persons whom the holder was not bound to support, or from the 
muure to maintain separate accoimts abandonment cannot be inferred, for an act of generosity or 
Idndness wiU not ordinarily be regarded as an admission of a legal obligation. 

Appeal from the Judgment and Decree dated 2 ist October, 1955 of the former 
Andhra High Court, in A.S. No. 64 of 1951. 

A. Ranganadham Chetty, Senior Advocate, {A. Veda valli and A.V. Rangam, 
Advocates, with him), for Appellants. 


1. (1952) S.G.J. 261 : (1952) S.C.R. 583 : (1952) 1 M.L.J. 806. 

*C.A. No. 251 of 1961. 4 th March, 1963, 
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B.IC.B. Naidu, Advocate, for Respondent. 


The Judgment of Court was delivered by 

Shahy J . — ^This appeal with certificate granted by the High Court of Andhra 
Pradesh is against the decree in Appeal No. 64 of 1951 modifying the decree m 
Suit No. Ill of 1949 of the file of the Subordinate Judge, Cuddapah. 

The folloiving genealogy explains the relationship betiveen the parties to the 
appeal : 

Lakkiicddi Tirupati Reddy 


Venkata Konda Reddy Pedda Tirupclu Reddy Chinna Tirupelu Reddy 


Bala Konda Reddy 


Pedda Butchi Reddy Chinna Butchi Reddy 


I 


vinU-ata Chinna Venkata Bala VenkaLi Butchi Pirupati Raju Konda Venkata Konda 
/T-v_i\ (D-2) (D-5) =Lakshmama (D-3) (D-4) 

=:Venkatamma (2nd pltfT.) 

(D-9) 

Ram Chandra Ramkrishna Pulla Reddy Pullamina 

Reddy Reddy (1st pltff.) 

rcMy (D-7) (^S) 

(D-6) 


Butchi Tirupati was one of the six sons of Bala Konda. Pulla Reddi and Lakshmama 

5on and widow respectively of Butchi Tirupati — ^instituted Suit No. iii of 1949 

in the Court of the Subordinate Judge, Cuddapah for partition and separate posses- 
sion of their share in the property of the joint family to which they belonged and a 
fourth share in certain property devised under the will executed by Venkata Konda 
Reddy, on ist July, 1910. Pulla Reddy was at the date of the suit a minor and his 
mother Lakshmama acted as his next friend. Pulla Reddy died during the pendency 
of the suit and Lakshmama was shown in the record as his legal representative for 
the suit. The Trial Court held that the property devised under the will of Venkata 
Konda Reddy in favour of Pedda Venkata (D-i), Chinna Venkata (D-2), Bala 
Venkata (D-5) and Butchi Tirupati had on account of blending wdth the joint 
family estate been impressed Avith the character of joint family property, and on 
that account Lakshmama was entitled to a fifth share in all the property in suit. 
The High Court in appeal awarded to Lakshmama a fourth share in the property 
devised under the -will of Venkata Konda Reddy and confirmed the decree of the 
Trial Court awarding a fifth share in the property of tlie joint family. Defendant-2 
Chinna Venkata, Defendant-3 Raju Konda and Defendant-4 Venkata Konda have 
appealed to this Court, with certificate- under Article 133 (i) (a) granted by the 
High Court. 

Two questions survive in this appeal ; 

(i) Whether Suit No. m of 1949 for partition of joint family property 
could after the death of the minor Pulla Reddy, be continued by his mother 
Lakshmama. That question necessitates an investigation whether the suit was 
instituted for the benefit of the minor Pulla Reddy, because it is settled law that 
the Court will not grant a decree for partition of joint family property in a suit 
instituted by a Hindu minor through his next friend, unless the Court is satisfied 
that the partition is likely to be for the benefit of the minor by advancing or 
protecting his interest; and 

(2) Whether the property devised under the will of Venkata Konda Reddy in 
favour of defendants 1,2,5 ^”6 Butchi Tirupati had, because of blending with their 
joint family estate, been impressed with the character of joint family property. 
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We will set out such facts as have a bearing on these questions. 

It is common ground that at the date of his death in 1947 Butchi Tirupati was a 
member of a Hindu coparcenary consisting of himself, his hve brothers and Pulla 
Reddy. After the death of Butchi Tirupati, defendants i, 2, 3 and 4 purported to 
partition the estate in their possession, and executed a deed of partition (Exhibit 
A-3) on 1 2th August, 1948, in which the minor Pulla Reddy was represented by 
the fourth defendant. By this deed certain properties were allotted to the share 
of the first defendant Pedda Venkata, but the deed w^as silent about the dissolution 
of the joint family qua other members of the family, and about allotment of shares 
to those members. Thereafter Lakshmama instituted the suit out of which this 
appeal has arisen on behalf' of herself and as next friend of her minor son, for a 
decree for partition of their share in the estate of the joint family and the property 
devised under the will of Venkata Konda Reddy, alleging that defendants 2, 3 and 4. 
declined to give to the minor Pulla Reddy his share in the estate, and drove her 
and the minor away from the family house, and that with a view to prejudice the 
right of the minor in the pi'operty they had brought into existence a deed of parti- 
tion which did not disclose the entire estate of the joint family. The first defen- 
dant substantially admitted the claim of the plaintiffs to a share in the properties 
in suit. Defendants 2, 3 and 4 denied that the two plaintiffs were driven away from 
the joint family house as alleged by Lakshmama, and subrhitted that it would be 
“ highly prejudicial ” to the interests of Pulla Reddy to have his share separated 
from the joint family estate. They contended that the property of Venkata Konda 
Reddy had devolved by suivivoiship on their father Bala Konda and after the 
death of Bala Konda, his sons (defendants i to 5 and Butchi Tirupati) took it by 
survivorship, that the wall executed by Venkata Konda Reddy was not valid be- 
cause it attempted to devise property w'hich belonged to the joint family, that in 
any event the property devised under that wull had been blended with the joint 
family estate and had been treated as of the joint family and on that footing were 
included in the partition deed dated 12th August, 1948, and that certain lands — 
items Nos. 6, 7 and 8 in the schedule annexed to the plaint — -had been given to Chin- 
namma sister of the contesting defendants for her maintenance and were not liable 
to be partitioned. 


The trial Court held that partition of the property of the joint family was for 
the benefit of the minor Pulla Reddy and the High Court affirmed that view. 

The contentions raised in the written statement filed by defendants 2, 3 and 
4 clearly disclose that the continuance of the joint family status w'ould be prejudicial 
to the interest of the minor Pulla Reddy. They denied that certain items of pro- 
perty which were found by the Court to be joint family property were of that charac- 
ter : they sought to set up title of their sister Chinnamma to certain other property, 
3 -nd pleaded that the property devised under the will of Venkata Konda Reddy 
had ceased to be the separate property of the devisees^ The evidence on the re- 
cord establishes that the contesting defendants made it difficult foi Pulla Reddy ^od 
his mother Lakshmama to live in the joint family house. The deed dated 12th 
August, 1948 which included some and not all the joint family property for the 
purpose of partition, appeared also to be an attempt to create evidence that the 
property set out in the deed was the only estate of the joint faiiuly. It is true that 
normally the family estate is better managed in union than in division, nevertheless 
the interest of the minor is the prime consideration in adjudging whether the estate 
should be divided at the instance of a minor suitor. _ If the conduct of the adult 
coparceners, or the claim made by them is prejudicial to the interest of the minor, 
the Court will readily presume that it is for his benefit to divide the estate. Ifie 
conclusion recorded by the Trial Court and the High Court that partition would 
be for the benefit of the minor was amply supported by evidence. In the circums- 
tances it is unnecessary to express any opinion on the question whether Lakshmama 

entitled in her own right to file a suit for a share in the property of the joint 
family, and for the share of her husband Butchi Tirupati m the estate devised under 
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the will of Venkata Konda Reddy and prosecute it after tlae death of her son PuUa 
Reddy. 

Action by a minor for a decree for partition and separate possession of his 
share in the family property is not founded on a cause of action personal to him. 
The right claimed is in property, and devolves on his death even during minority 
upon his legal representative. The Court, it is true, will direct partition only i 
partition is in the interest of the minor but that limitation arises not because of any 
■pecuUarity in the estate of the minor but is imposed for the protection of his interest. 
The effect of the decision of the Court granting a decree for partition in a suit insti- 
tuted by a minor is not to create a new right which the minor did not possess, but 
merely to recognise the right which accrued to him when the action was commen- 
ced. It is the institution of the suit, subject to the decision of the Court, and not 
the decree of the Court that brings about the severance In Kakumanu Peda Subbay- 
vas and another v. Kakumanu Akkamma and another'^ it was_ held by this Court that a 
suit filed on behalf of a Hindu minor for partition of joint family properties does 
not on the death of the minor during the pendency of the suit abate, and may be 
continued by his legal representative and decree obtained therein if the Court 
holds that the institution of the suit was for the benefit of the minor. Death of the 
minor Pulla Reddy during the pendency of the suit had not, therefore, on the view 
ultimately taken by the Court, the effect of terminating the suit which was instituted 
for partition of the property in suit. 

We may now consider the second question, about the quantum of interest 
awardable to Lakshmama in the property devised under the will of Venkata 
Reddy. Lakkireddi Tirupati had three sons, Venkata Konda Reddy, Pedda 
Tirupelu Reddy and Chinna Tirupelu Reddy. Venkata Konda Reddy 
a will on ist July, i^io devising in favour of the four sons of his nephew Bala Kondai 
named, Pedda Venkata, Chinna Venkata, Bala Venkata and Butchi Tirupati (who 
were t)orn before the date of the will), all his property which he claimed to have 
received on partition between him and his brothers. Bala Konda instituted on 
and July, 1910, Suit No. 466 of 1910 in the Court of the District Munsif, Proddatur 
for ^vision of properties which he claimed were jointly enjoyed by him and his 
two uncles Venkata Konda Reddy and Chinna Tirupelu Reddy. Under a decree 
dated 26th June, 1911 passed in the suit with the consent of parties the propertj 
in suit was divided into five shares one of which was allotted'-to Bala Konda 3 J^ 
the rest was taken in two equal moieties by his two uncles. Venkata Konda Redd^i 
died in 1915 and the property which fell to his share by the compromise decree 
devolved by virtue of the disposition under his will on the four sons of Bala Konda- 
It is contended by defendants 2, 3 and 4 that the property devised under the will 
of Venkata Konda Reddy became by subsequent blending, property of the joint 
family, and the plaintiffs were not entitled to claim a share larger than the share 
they had m the joint family property. It may be mentioned that defendants 3 
and 4 were born after the date of Venkata Konda’s will, and they were not devisees 
under that will. 


Law relating to blending of separate property with joint family property is 
well-settled. Property separate or self-acquired of a member of a joint Hindu 
family may be impressed with the character of joint family property if it is voluntarily 
throtvn by the ow'ner into the common stock with the intention of abandoning his 
separate claim therein ; but to establish such abandonment a clear intention to 
waive separate rights must be established. From the mere fact that other members 
of the family were allowed to use the property jointly ivith himself, or that the in- 
property was utilised out of gene.osity to support persons 
niTni support, or from the failure to maintain separate 

udll no? oSnaSvT."* generosity or kindness 

y e regarded as an admission of a legal obligation. It is true 


1. (1959) S C.J. 138: (1959) 1 An.W.R. (S.C.) 60: (1959) 


1 M.L J. (S C.) 60; (1959) S C.R. 12-19. 
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that Butehi Tirupati who was one of the devisees under the will of Venkata Konda 
Reddy was a member of the joint family consisting of himself, his five brothers and 
his father Bala Konda. It is also true that there is no clear evidence as to how 
the property was dealt with, nor as to the appropriation of the income thereof. 
But there is no evidence on the record to show that by any conscious act or exercise 
of volition Butehi Tirupati surrendered his interest in the property devised in 
his favour under the will of Venkata Konda Reddy so as to blend it with the joint 
family property. In the absence of any such evidence, the High Court was, in 
our judgment, right in holding that Lakshmama was entitled to a fourth share 
In the property devised imder the will of Venkata Konda Reddy. 

The appeal therefore fails and is dismissed with costs. 

K.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^P. B. Gajendragadkar, M. Hidayatullah and J. C. Shah, JJ. 
Ahmad Hafiz Khan _ , . . Appellant* 

^ »• 

Mohammad Hasan Khan . . Respondent. 

Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alienated Lands) Act, (/ 0 / 1951), sec- 
dion 43 — Scope — Cultivating rights in the ‘sir’ land — If could be the subject-matter of sale in execution of a money- 
.decree passed prior to vesting q/" estate in the State. 

By section 43 of the Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alienated 
Lands) Act (I of 1951), attachment and sale of the cultivating right in ‘ sir ’ lands is barred unless 
there is a mortgage of or a charge on, the cultivating rights. This section applies to decrees in respect 
of debts prior to the vesting in the State as in the present case. In the present case t he attachment 
nvas before, and the sale after the date when the Abolition Act came into force in this area. There 
•was no mortgage of or charge on the cultivating rights in ‘ sir' lands . The decree-holder had only 
m money-decree and the attachment cannot be said to have created a charge on the attached pro- 
perty so as to make it a secured debt within the latter part of section 43 of the Act. The sale was, there- 
•fore, without jurisdiction and thus illegal. 

Appeal by Special Leave from the Judgment and Order dated 24th December, 
0959 of the Madhya Pradesh High Court in Misc. Second Appeal No. 3 of 1959. 

W. S. Barlingqy, Senior Advocate, {A.G. Ratnaparkhi, Advocate, with him), 
ifor Appellant. 

Ganpat Rai, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Hidayatullah, J . — One Mohd. Yusaf obtained a money-decree for Rs. 1,277-7-0 
.•against the appellant, Ahmad Hafiz Kdian, on 14th January, i'950. In execution of 
ithe decree, Mohd. Yusaf attached two annas and 7/45 pies share of the appel- 
lant in Mouza Tumhari, Tahsil Sakti, District Bilaspur, along with sir 3x16. Khudkasht 
jlands appurtenant thereto. The attachment was made on 28th September, 1950. 
On 31st March, 1951, before the sale took place, the Madhya Pradesh Abolition 
•of Proprietary Rights (Estates, Mahals, Alienated Lands) Act, 1950 (M.P. Act 
N[o. I of 1951) was made applicable to that area. In -view of the provisions of the 
Abolition Act the proprietary rights in the village vested in the State. Thus far 
-there is no dispute. 

On ist October, 1951, the fields under attachment were put to sale and were 
purchased by the respondent, Mohd. Hasan Khan. Theappellant filed an application 
:setting forth objections under Order 21, rule 90 of the Code of Civil Procedure 
but the application was dismissed and the sale was confirmed on ist February, 
1952. The judgment-debtor appealed against the order dismissing the 
application and on ist May, 1952, the Additional District Judge, Bilaspur, set aside 


•yCivil Appeal No. 293 of 1961. 
BCJ— 7 


4th March, 1963. 
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the sale, and possession of the property was r^tored to the appellant. On further 
appeal by the auction purchaser the order of the. Additional District Judge was 
reversed and the auction purchaser was put in. possession of the property on i6th 
April, 1955. Both the appellant and the auction purchaser applied to the execut- 
ing Court. The appellant raised further objection while the. auction purchaser 
asked for mesne profits under section 144 of the Code of Civil Procedure. We 
are concerned with the application of the appellant. The objection of the appellant 
was dismissed by the Civil. Judge and his successive appeals to the District Judge 
and the High Court also failed. The judgment of the High Court was passed on 
24th December, 1959 and the present appeal is filed against that judgment with 
the Special Leave of this Court. The contention of the. appellant is that the cultivat- 
ing rights in the sir lands could not be the subject-matter of sale in execution of the 
decree in view of section 43 of the Abolition Act. This argument was not accepted 
by the High Court and it is contended that the decision of the High Court is erro- 
neous. In our opinion the contention must be sustained. ' 

Under the Central Provinces Tenancy Act, 1920,' a proprietor losing his right 
to oceupy sir land, as a proprietor, became from the date of siich loss of right an 
oceupaney tenant of sir lands. This was provided by section 49 of the Act which,, 
in so far as relevant to the present purpose, read as follows ' ' 

“ 49. (1) A proprietor, who temporarily or permanently loses, whether under.a decree or order 

of a Civil Court or a transfer or otherwise, his right to occupy his sir land in whole or in part, as a 
proprietor, shall, at the date of such.loss, become an occupancy tenant of such.stV land except in the 
following cases, — 

(а) when a transfer of such sir land is made by him expressly agreeing to transfer his right to 
cultivate such sir land ; or 

(б) when such sir land is sold in execution of, or foreclosed under a decree of a Civil Court 
which expressly directs the sale or foreclosure of his right to cultivate such sir land.” 

(The other sub-sections are not relevant.) .• . • > 

The effect of rite loss of proprietorship by reason of the Abolition Act. is almost 
the same except that a new right is created in the quondam propiretor in respect 
of his sir lands. On the passing of the proprietary interest to the State what remains; 
to, the .proprietor is. his cultivating rights in the sir fields and the Aljolition Act pro- 
vides, in section 4 (2);that, the pro'prietori .“.shall continue to retairi the’ possession 
of hiL i ...... y .. . home-farm land.” Home-farm ” is define.d by section 2 

(vg) (i) as “ land recorded as rir and khtidkaslit in the name of the prloprietonin the 
annual papers for the year 1948-49.” _ Thus by the operation of the jAbolitiph Act, 
the proprietor ceases to be the proprietor of the estate or village inMOding the sir 
lands appurtenant to the proprietorship. But, the cultivating .rigltts.dn the sir 
lands which were his home-farm are saved to’ Kim and under section asVf the Abo^i-* 
tion Act he becomes a malik tnakbuza of these fields. The' Abolitiori^Act having 
deprived the proprietors of their jiroprietary' interest gaye .sorne protectiopn' to them 
in respect of their new rights in the homeTOrm which has hecovae 'ihe 'maHik 'makbttZfl' 
of. the proprietor. Section 43 of the Abolition Act provided as ibllow's,\: — ■ 

‘‘ Any land which immediately before the date ■ of .Vesting, wasdield in absolute occupancy dr- 
occupancy right dr recorded as sir land, shall riot be liable" to attachment or sale in e.xecu.tion of a 
decree or -order for the recovery of any debt incurred before the date of vesting except where such 
debt was validly secured, by mortgage' of or a 'charge bn tlie . absolute dccupancy or occupancy land 
or the cultivating righfin the sir land.” ■ ■' <•' ■ ' 'r -i - 

By this section attachment and sale of the cultivating right iii sir lands is barred 
unless there, is a mortgage of or a charge on, the cultivating rights. The section 
applies, to decrees in respect of debts prior to the vesting, in the State as in the case- 
here. > 

In the pr^ent c^e the attachment .\yas before, and the sale after' the , date 
"when the Abolition Act canie into Ibrccfin this area*'- There was no mortgage of 
or charge’ on ^^the cidtiyatW nghtsJn,^^^ had 

only aTnoney*decf&5 and the attachment cannot be said to have created a charge 
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on the attached property so as to make it a secured debt within ^the latter part of 
section 43. There being no secured debt and the cultivating rights not having 
been mortgaged or charged there could be no sale of these fields after the Aboli" 
tion Act came into force. The sale was, therefore, without jurisdiction, and thus 
illegal. 

The learned single Judge in the High Court relied upon a Division Bench ruling 
of his own Court reported in Govitid Prasad v. Pawati Kiunat^, where it was held that 
after the Abolition Act an attachment of the proprietary share in the village in- 
cluding the sir and khudkashl lands appurtenant thereto made before the Abolition 
Act got transferred to the home-farm after the appointed date. It is argued that 
if the attachment could subsist on the home-farm then the home-farrn could also 
be sold. In the ruling the question whether a sale of the cultivating rights in the 
home-farm could take place after the Abolition Act came into force was not consi- 
dered at all. There the attachment had been effected before the Abolition Act 
came into force and it was held that the attachment must continue on the home- 
farm. It was not noticed that the attachment would be useless if the sale could 
not take place and the attention of the Bench does not appear to have been drawm 
to the provisions of section 43 of the Abolition Act, otherwise the Bench would have 
mentioned it. In any event, the words of section 43 are quite clear and the cultivat- 
ing rights in the sir and khudkashl land which became under the Act the home-farm 
of the proprietor are protected against sale except where those cultivating rights 
were the subject of a mortgage or a charge created by the proprietor. That condi- 
tion does not exist in the present case and the sale, therefore, must be declared to 
be wdthout jurisdiction and ordered to be set aside. 

We accordingly allow the appeal and set aside the sale in respect of the sir 
lands appurtenant to the original proprietary share. The appellant shall be enti- 
tled to his costs in this Court but costs incurred in the High Court or the Court 
below shall be borne as incurred. 


K.L.B. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — P. B. Gajendragadkar, M. Hidayatuleah and J. C. Shah, JJ. 

Hari Narain ' ’ .. Appellant* 

V. - 

Badri Das ■ . , Respondent. 

Constitution of India (1950), Article 136 — Special Leave granted on petition containing material statements- 
which are later on foUnd to he inaccurate and misleading — Effect — Leave granted has to be revoked. 

Where the material statements made by the appellant in his application for Special Leave arc in- 
accurate and misleading, the respondent is entitled to contend that the appellant may have obtain^ 
Special Leave on the strengA of " misrepresentations of facts ” contained m the petition for Special 
Leave and therefore the Special Leave granted to the appellant should berevoked. What was actually 
urged before the Court in obtaining leave is not decisive of the matter and may not even be very 
material. It is no answer to the respondent’s contention that though the material statements in the 
Special Leave petition may be substantially inaccurate though not wholly untrue those statements 
may not have influenced the Court in granting Special Leave. It is of utmost importance that in making ' 
material statements and setting forth ^unds in applications for Special Leave, care must be taken 
not to make any statements which are inaccurate, untrue or misleading. In dealing ivith applications- 
forSpecialLeave, the Court naturally takes statements of fact and grounds of fact contained in the 
petitions at their face value and it would be unfair to betray the confidence of the Court bw 
making statements which are untrue and misleading. 

Accordingly the Special Leave granted to the appellant ought to be revoked . 

Appeal from the Judgment and Decree dated 30th July, 1962 01 the Rajasthan 
High Coint in Civil Regular S.A. No. 223 of 1961. 


Appeal allowed. 


* Civil Appeal No. 14 of 1963. 


1. (1955) N.L.J. 678. 


4th March, 1963. 
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M. C. Setalvad and S. T. Desai, Senior Advocates, {J^aunit Lai, Advocate with 
them), for Appellant. 

G. S. Pathak, Senior Advocate, (S. JV, Andley, Advocate of Adjs. Rajinder 
JN'arain & Co., with him), for Respondent. 

The Judgment of the Court was delivered by 

Gajendragadkar, J. — It is not necessary to deal with the merits of the points 
which the appellant wanted to raise before us in this appeal, because we are satisfied 
that the respondent’s prayer that the Special Leave granted to the appellant should 
be revoked, is well-founded. The appellant is a tenant of the premises in suit 
which are owned by the respondent. These premises were let out to the appellant 
by the respondent under a rent-note executed on the 8th December, 1953. The 
appellant was permitted to use the said premises for his Oil Mill. The terms of 
the lease provided that the appellant was to pay to the respondent the agreed rent 
every month and in case of default for three months the respondent was entitled 
to evict the appellant before the expiry of the stipulated period which ^vas five 
years, and in that case he was entitled also to claim the rent for the remaining period. 

On the 2nd of May, 1959, the respondent sued the appellant for ejectment in 
the Court of Munsif, East Jaipur City. He alleged that he had received the rent 
from the appellant up to the 31st October, 1957 and that thereafter the appellant 
had defaulted in the payment of rent in spite of repeated demands, and that even 
at t he date of the suit he was in arrears of rent and had failed to pay the house tax 
according to the agreement. His case was that the appellant’s tenancy had ex- 
pired on the 1st December, 1958, by efflux of time, but the appellant nevertheless 
failed to deliver over possession of the premises to the respondent. He, ho%vever 
purported to deposit a lump sum of Rs. 1,053 to cover the period from 1st November,’ 
1957 to 30th November, 1958 which was due from him. The respondent pleaded 
that the appellant had committed more than three defaults in the payment of 
rent of two months each during the period of 18 months and that even at the date 
of the suit, the rent or mesne profits for 5 months and 2 days still remained to be 
paid. That is the basis on which a decree for ejectment was claimed by the 
respondent against the appellant. 

The appellant deified the respondent’s claim and alleged that the respondent 
was not entitled to claim ejectment against him by virtue of the provisions of sec- 
tion 13 (i) (a) of the Rajasthan Premises (Control of Rent and Eviction) Act, 
1950 (Act XVII of 1950) (hereinafter called the Act). He also pleaded that by 
virtue of the fact that the respondent had accepted rent paid by the appellant he 
had waived his right to evict him. In other words, he denied that there ^vas any 
default, and resisted the respondent’s prayer for his ejectment. At the date of the 
first hearing of the suit in the trial Court, the appellant deposited Rs. 648 on 
account of rent due up to the said date and the said payment was accepted by 
the respondent without prejudice. ^ 

On these pleadings, the learned trial Judge framed four issues, the principal 
issue being whether the appellant had committed three defaults of two months 
Avithin the period of 18 months in the payment of rent ? The finding of the trial 
Court on the said issue as well as on the other issues framed by it was in favour of 
the appellant. In the result, the respondent’s suit was dismissed. 


_ The respondent then preferred an appeal m the Court of the Additional Ses 
sions Judge, Jaipur City. The appellate Court held that on the facts nmvpH il 
the respondent, the three defaults had been committed by the annelHm 
he was entitled to a decree for ejectment. On these findings, the Sc passed bv 
the trial Court ivas set aside and the respondent’s claim for ejectment was^kllowcd^ 

the said High Court and ivas dismissed. The appellant’! request for leaw to prefo 
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an appeal under Letters Patent was rejected by the learned Judge. It is against 
the decision of the learned single Judge in Second Appeal that the appellant 
applied for and obtained Special Leave to . appeal to this Court. 

The main point which the appellant wanted to urge before' this Court was in 
regard to the construction of section 13 (i) (a) of the Act read with section 13 
(4), but as we have already indicated, we do not reach the stage of dealing with 
the merits of this point, because we are satisfied that the material statements made 
by the appellant in his application for Special Leave are inaccurate and misleading, 
and the respondent is, entitled to contend that the appellant may have obtaineci 
Special Leave from this Court on the strength of what he characterises as mis- 
representations of facts contained in the petition for Special Leave. In the said 
petition, the appellant has taken six grounds of appeal against the decision of the 
High Com't. The last ^ound is that the respondent had claimed eviction in the 
Court on the basis of alleged non-payment and non-tender of payment of rent from 
the 2nd December, 1958, but the First Appellate Court and the High Court set 
up a new case for the landlord by taking into consideration the alleged defaults 
prior to 2nd December, 1958, and not relied upon by the landlord himself. This 
ground was presumably taken in support of the main argument that the High Court 
had not correctly interpreted the provisions of section 13 (i) {a) of the Act. The 
respondent contends that this is a complete mis-statement of the true position and 
in support of his argument he has referred us to paragraph 3 in the plaint. It 
appears that the rent due from the appellant for the period between ist November, 
1957 to 30th November, 1958, which had fallen in default was deposited by him 
by cheque on the 2nd December, 1958. Paragraph 3 of the plaint specifically 
refers to these defaults and in fact, takes into account the said defaults for the pur- 
pose of setting up the respondent’s case that the appellant had committed more 
than three defaults in the payment of rent of two months each during the period 
of 18 months. Therefore, there is no doubt that the unambiguous and categorical 
statement made in the last ground of the appellant’s petition for Special Leave is 
wholly untrue. 

Similarly, it appears that in another ground taken in the Special Leave peti- 
tion, the appellant has made an equally inaccurate statement. In this ground 
the appellant represented that by reason of the payments made by him towards 
rent due from him to the respondent he had become a statutory tenant and 
“ admittedly did not make any default after ist December, 1958.” This statement 
must be read along with and in the light of the material averments contained in 
paragraph 6 of the petition where the appellant has stated that on the first hearing 
he deposited Rs. 648 on account of rent due up to that date and the respondent 
accepted it. Both these statements omit to refer to the material fact that the 
deposit made in Court was accepted by the respondent without prejudice, and so, 
the statement in the ground that the appellant admittedly did not make any 
default after the ist December, 1958, is equally untrue. Pathak for the respondent 
urges that in view of these serious mis-statements contained in the petition for 
Special Leave, his client is justified in assuming that Special Leave may have 
been granted to the appellant as a result of the argument urged by him on the 
strength of these mis-statements, and so, he has pressed his petition that the Special 
Leave granted to the appellant should be revoked. 

On the other hand, Mr. Setalvad contended that he had appeared at the 
time when Special Leave was granted and to the best of his recollection he had 
not referred to these grounds, but had merely urged his contention that the High 
Coiut had misconstrued section 13 (i) (a) of the Act. We have no hesitation in 
accepting Mr. Setalvad’s staterhent ; but, in our opinion, in dealing with res- 
pondent’s prayer that Special Leave granted to the appellant should be revoked, 
what was actually urged before the Court cannot be decisive Oi the matter and may 
not even be very material. It is true that in the present case. Special Leave was 
granted on the 26th September, 1962, and it is possible for Mr. Setalvad to recall 
what he argued before the Court when Special Leave was'granted. But it is neces- 
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sary to bear in. mind that the appeal may come on for hearing long after Special 
Leave is granted, that counsel appearing 'at the stage of admission may not be 
same as at the stage of final hearing, and the Bench that granted Special Leave 
may not necessarily deal with the appeal at the final stage. Therefore, it is no 
answer to the respondent’s contention that though the material statements in the 
Special Leave petition may be substantially inaccurate, though not wholly un- 
true, those statements may not have influenced the Court in granting Special Leave- 
Mr. Setalvad has also invited our attention to the fact tliat the impugned state- 
ments and grounds are substantially copied from the averments made in the appeal 
before the High Court. That may be so, but the fact still remains that two im- 
portant statements which, if true, may have been of considerable assistance to the 
appellant in invoking the protection of section 13 (i) (a) even on the construction 
placed by the High Court on that section are found to be untrue, and that, in our 
opinion , is a very serious infirmity in the petition itself. It is of utmost importance 
that in making material statements and setting forth grounds in applications for 
Special Leave, care must be taken not to make any statements which are inaccu- 
rate, untrue or misleading. In dealing with applications for Special Leave, the 
Court naturally takes statements of fact and grounds of fact contained in the 
petitions at their face value and it would be unfair to betray the confidence of the 
Court by making statements which are untrue and misleading. That is why we 
have come to the conclusion that in the present case, Special Leave granted to 
the appellant ought to be revoked. Accordingly, Special Leave is revoked and the 
appeal is dismissed. The appellant will pay the costs of the respondent. 

Mr. Setalvad requested us to give the appellant some time to vacate the pre- 
mises. He invited our attention to the fact that the appellant has invested large 
amounts in setting up machinery of the Oil Mill which he is running in the pre- 
mises in question. Mr. Andley for the respondent has fairly conceded that on 
condition that the appellant unconditionally undertakes to deliver possession of 
the premises to the respondent within six months from the date of this judgment 
he would not execute the decree for ejectment. Mr. Setalvad offered an uncondi- 
tional undertaking on behalf of the appellant as suggested by Mr. Andley. We- 
accordingly direct that on the appellate’s undertaking, the respondent should not 
■execute the decree for six months from today. 

K.S, Appeal dismissed, 

THE SUPREME COURT OF INDIA. 

(Ci-vil Appellate Jurisdiction.) 

Present ; — S. K. Das, A. K. Sarkar, M. Hidayatullah and N. Rajagopala 
Ayyangar, JJ. 

Lakshmi Achi and others . . Appellants* 

V. 

T.V.V. Kailasa Thevar and others . . Respondents, 

Madras Agriculturists Relief Act {IV of 1939), as amended by Act (XXIII of 1948), section 19 (2) 
read with section 16 (iii) of Amending Act — Scope — Trial Court decree passed before commencement of Principal 
Act and appellate decree affirming it passed subseguent to commencement of Principal Act — Right of debtor to 
■benefits of section 19 (2). 

In a mortgage suit the trial Court passed a preliminary decree on 15th May, 1937, and a final 
decree on 28th January, 1938. These decrees however -were superseded by the preliminary decree 
which the High Court passed on appeal on 25th March, 1942, and as far as defendant No. 1 was 
concerned, the decree of tlie trial Court was affirmed subject to slight modification regarding the 
rate of interest. When no payments were made as directed by the preliminary decree of 25th March, 

1942, a final decree in terms of that decree was passed by the trial Court on 25th September, 

1943. Tltis was the decree put in execution. . On a question as to the right of defendant No. 1 to 

the benefits of section 19 (2) of the Madras Agriculturists Relief Act, as amended by .Act XXIII 
of 1948. I 

Held, the operative decree in the instant case was tht preliminary decree made by the High 
Court on 2_5lh March, 1942, which was made final on 25th September, ,1943. Therefore sub-section 
(2) of section 19 is attracted as also the provisions of section 16 of the Amending Act of 1948. Those 
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provisions entitle defendant No. 1 to the benefits of the Principal Act, even though his earlier appli- 
cations prior to the Amending Act of 1948 were rejected. Section 19 (2) of the Principal Act read 
with section 16 of the Amending Act creates a new right in favour of defendant No. 1 and that 
right cannot be defeated on the principle of res judicata. 

Appeal by Special Leave from the Judgment and Order, dated the and 
December, 1955 of the Madras High Court in G.M.A. No. 355 of 1951, 

A. V. Viswanatha Sastri, Senior Advocate {R. Ganapathy Iyer, Advocate and 
G. Gopalakrishnan, Advocate of Mjs. Gagrat & Co., with him), for Appellants. 

M., K. Ramamurthi, D.P. Singh, R,K. Garg and S.C, Agarwal, Advocates of 
Ad/s. Ramamurthi & Co., for Respondent No. i. 

The Judgment of the Court was delivered by 

S.K. Das, J. — ^This is an appeal by Special Leave from the judgment and order 
of the Madras High Court dated and December, 1955, by which the said Court 
set aside the order of the learned District Judge of East Tanjore dated 30th August, 

passed on an application made by the ist respondenjt herein, under section 19 
of the Madras Agriculturists Relief Act (IV of 1938), hereinafter called the 
principal Act, as amended by the Madras Agriculturists Relief (Amendment) Act 
of 194^ (XXIII of 1948). By the said order the learned District Judge dis- 
missed the application as unsustainable in law. The High Court set aside that 
order on the ground that the respondent’s application for the scaling down of the 
decree passed against him should not have been dismissed in limine and the learned 
District Judge should have gone into the question whether the respondent was an 
agriculturist entitled to the benefits of the principal Act as amended in 1948. 

The material facts are not very much in controversy, but this is one of those 
cases in which a long history must be stated for the appreciation of a very short 
point involved in the case. The short point involved is, whether the application 
made by the ist respondent herein to the District Judge of East Tanjore in O.S. 
No. 30 of 1934 on 6th December, 1950, was unsustainable in law. 

We may now state the long history. The appellants before us are the repre- 
sentatives of the original plaintiffs who as mortgagees instituted a suit (being O.S. 
No. 30 of 1934) in the Court of the District Judge, East Tanjore, for the enforce- 
ment of a mortgage against respondent No. i, who was defendant No. i in the suit, 
and six other persons. The mortgage bond upon which the suit ^vas brought was 
executed by defendant No. i for himself and his minor undivided brother, defen- 
dant No. 2, and also as authorised agent on behalf of defendants 3 to 7, who were 
interested in a joint family business. The suit was contested by all the defendants, 
except defendant No. i against whom it proceeded ex parate. A preliminary decree 
was passed on 15th May, 1937, by which a sum of Rs. 1,08,098 was directed to be 
paid by defendant No. i and defendants 3 to 7, in default of which the plaintiffs were 
•declared entitled to apply for a final decree for sale of the mrotgaged property and 
the suit was dismissed as against defendant No. 2. Against this decree, two appeals 
■were taken to the Madras High Court, one by defendants 3 to 7 (being Appeal 
No. 48 of 1938) who contended that the mortgage was not binding on them or on 
their shares in the joint family property ; and the other by the plaintiffs (being 
Appeal* No. 248 of 1938), who challenged the propriety of the judgment of the 
trial Judge in so far as it dismissed their claim against defendant No. 2. During the 
pendency of these appeals the principal Act came into force and applications 
-were made by defendants 2 to 7 to -the High Court praying that in the event of a 
decree being passed against them, the decretal debt nright be scaled down in accor- 
dance with the provisions of the principal Act. Defendant No. i who did not 
appeal at any stage of the proceedings did not make any such application. The 
High Court forwarded these applications to the lower Court for enquiry and asked 
for a finding on the question whether the applicants were agriculturists and if so, 
to what extent the decretal dues shbuld be scaled down. The District Judge made 
the nechssary enquiry and submitted a finding that the applicants were agricul- 
turists and that the debt, if scaled down, would amount to Rs, 49>^55 with, interest 
thereon at six per cent per apnum from ist Octob.er, 1937, exclusive of costs. On 
receipt of this finding the appeals were set down for final hearing and by their 



56 the supreme court journal. [1964 

judgment dated 25th March, 1942, the learned Judges of the Madras High Court 
accepted the finding of the Court below and held that defendants 2 to 7 were entitled 
to have the debt scaled down, but as no application had been made on behalf of 
defendant No. i he was held entitled to no relief under the principal Act, A decree 
^vas drawn up in accordance with this judgment. The amount due by defendants 
2 to 7 was stated to be'Rs, 49,255 with interest thereon at six per cent per annmn 
while so far as defendant No. i was concerned the decree of the trial Judge was 
affirmed subject to a slight modification regarding the rate of interest. Defendant 
No. I thereupon filed an application in the Court of the District Judge, East Tanjore, 
claiming relief under the principal Act alleging that he too was an agriculturist 
and hence entitled to the benefits of the Act. This application was dismissed on 
25th February, 1943, on the ground that as a decree had already been passed by 
the High Court definitely negativing his claim to any relief under the principal 
Act, such application was not entertainable by the lower Court. The next step 
taken by defendant No. i was to file an application in the High Court itself pra^ang 
for setting aside the ex parte decree which excluded him from the benefits of the 
principal Act. This application was rejected by the High Court on 1 3th December, 
1943. As no payment was made in accordance wth the preliminary decree passed 
by the High Court, a final decree in terms of the same was passed by the District 
Judge on 25th, September, 1943. Proceedings for execution of this final decree were 
started on i6th August, 1944, when an execution petition was filed in the Court 
of the District Judge, East Tanjore. Some of the mortgaged properties were sold 
and purchased by the decree-holders for a total sum of Rs. 12,005 and part satis- 
faction of the decree was entered for that amount. In the course of these proceedings 
certain terms of settlement were offered by the judgment-debtors. The estate of 
the decree-holders was then in the hands of the receivers, and it appears that the 
receivers agreed, with the sanction of the Court, to receive Rs. 24,000 only from or 
on behalf of defendant No. 2 and release him and his share of the mortgaged pro- 
perty from the decretal charge. Likewise the receivers agreed to receive Rs. 48,000 
from defendants 3 to 7 and to release them and their properties from the decretal 
debt. With regard to defendant No. i also the receivers agreed to accept 
Rs. 37)500 and it was agreed that if one Yacob Nadar paid the amount on behalf of 
defendant No, i in consideration of the decree against defendant No. i being 
assigned to him, the receivers would accept the same. No such payment ivas how- 
ever made on behalf of defendant No, i. But a sum of Rs. 24,000 was paid on 
behalf of defendant No. 2 and his properties were exonerated from the decree. 
Defendants 3 to 7 also paid a sum of Rs. 48,000 and odd in two instalments in dis- 
charge of their decretal debt. The three amounts paid by defendants 2 to 7 totalled 
Rs. 72,610-12-0. On 6th March, 1947, defendant No. i deposited in Court a sum of 
Rs. 3,2 1 5 and put in a petition under section 47 and Order 2T, rule 2, Civil Procedure 
Code, praying that the amount deposited by him together wdth the payments already 
made by defendants 2 to 7 completely wiped off the amount due under the decree 
as scaled down by the High Court in favour of defendants 2 to 7 ; defendant No. r 
prayed that as the decree was one and indivisible, full satisfaction of the decree 
should be recorded exonerating the mortgaged property and also defendant No.i 
himself from any further liability in respect of the decretal debt. The position 
taken up by defendant No. i in substance was that the mortgage debt was one and 
indivisible and even though different amounts were mentioned as payable by tw'O 
groups of defendants in the decree, the decree-holders were bound under the terms 
of the decree to release the entire mortgaged property even on payment of the 
amount directed to be paid by defendants 2 to 7. This contention of defendant 
No. I w'as negatived by the District Judge, but was accepted by the High Court on 
appeal which allowed the application of defendant No. I and directed that the- 
Court belotv should enter full satisfaction of the mortgage decree. The dccrce-- 
holders then come up to this Court in appeal (C.A.No. 32 of 1950) and the judgment 
of this Court is reported in V. Ramaswatni Ayyartgar and others v. T.M. V. ICailasa ^evarK 


1 . ( 1951 ) S.C,J. 278 ; ( 1951 ) 1 M.L.J. 560 : ( 1951 ) S.C.R. 292 . 



I] 


57 ' 


LAKSHMI ACHI V. KAILASA THEVAR (S. K. Dos, J.). 

This Court held that though the general law undoubtedly is that a mortgage decree* 
is one and indivisible, exceptions to the rule are admitted in special circumstances* 
where the integrity of the mortgage has been disrupted at the instance of the* 
mortgagee himself. This Court further held that there was nothing -wrong in law in 
scaling down a mortgage decree in favour of one of the judgment-debtors while as ■ 
regards the others the decree was kept intact ; the principal Act was a special 
statute which aimed at giving relief not to debtors in general but only to a specified 
class of debtors, namely, those who are agriculturists as defined by the Act and to 
this extent it trenched upon the general law. The result of the decision of this 
Court was that the decree stood unsealed as against the ist defendant. When the- 
appeal in the Supreme Court was pending, the amending Act of 1 948 was enacted 
and it came into force on 25th January, 1949. We shall presently read the pro-- 
visions of this amending Act. On the strength of these provisions defendant No. i 
made an application again to scale down the decretal debt. This was application 
No. 79 of 1950. It was this application which the learned District Judge held to be- 
unsustainable in law. On an appeal, the High Court held that the application- 
was sustainable and ah enquiry should be made whether defendant No. i is an 
agriculturist within the meaning of the principal Act. The present appeal is 
directed against this order of the High Court. 

Now before we proceed to consider the questions which arise in this appeaL 
it is necessary to set out the relevant pro-visions of the principal Act and the amending 
Act of 1948 of which defendant No. i (respondent No. i herein) claims the- 
benefit. We must first read section 19 of the principal Act. That section is in 
these terms : 

“19. (I) Where before the commencement of this Act, a Court has passed a decree for the* 
repa^Tnent of a debt, it shall, on the application of any judgment-debtor who is an agriculturist or in 
respect of a Hindu joint family debt, on the application of any member of the family whether or not 
he is the judgment-debtor or on the application of the decree-holder, apply the pro-visions of this Act 
to such decree and shall, notwithstanding anything contained in the Code of Ci-vil Procedure, 1908,. 
amend the decree accordingly or enter satisfaction, as the case may be : 

Provided that all payments made or amounts recovered, whether before or after the commence- 
ment of this Act, in respect of any such decree shall first be applied in payment of all costs as originally * 
decreed to the creditor. 

(2) The provisions of sub-section (1) shall also apply to cases where, after the commencement 
ofthis Act, a Court has passed a decree for &e repayment of a debt payable at such commencement.” 

It is worthy of note that section 19 as it originally stood in the principal Act was- 
re-numbered as sub-section (i) of section 19 and sub-section (2) was added by section 
10 of the amending Act of 1948. We may also set out here section 16 of the 
amending Act of 1948. That section is in these terms: 

“ 16. The amendments made by this Act shall apply to the foUo-sving suits and proceedings.^ 
namely : — 

(i) all suits and proceedings instituted after the commencement of this Act ; 

(ii) all suits and proceedings instituted before the commencement of this Act, in which no' 
decree or order has been passed, or in which the decree or order passed has not become final, before 
such commencement ; 

(iii) all suits and proceedings in which the decree or order passed has not been executed or 
satisfied in full before the commencement of this Act : 

Provided that no creditor shall be required to refund any sum which has been paid to or 
realised by him, before the commencement of this Act.” 

Respondent No. i claimed that he was entitled to the benefit of sub-section (2) of 
section 19 read wdth clause (iii) of section 16 of the amending Act of 1948. The 
learned District Judge negatived this claimed on the following three grounds : 

(i) He held that in O.S. No. 30/1934 the preliminary decree was originally 
passed on 15th may, 1937 and the final decree on 28th January, 1938 and both, 
these dates were anterior to the coming into force of the principal Act. The 
principal Act, it may be stated here, came into force on 22nd March, 1938. 
Therefore sub-section (2) of section 19 did not apply to the present case. 

(ii) Secondly, he held that sub-section (2) of section 19 applied to those cases 
only where there was a debt payable on. the date of the commencement of the 
principal Act ; in the present case, however, there was no debt payable on the 
8 c J — 8 
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•date of the commencement of the principal Act, the debt having ripened into a 
'decree ; therefore sub-section (2) of section ig was not applicable. 

(iii) Thirdly, he held that the claim of defendant No. i to have the decree 
against him scaled down having been decided against him by the District 
.Judge in I.A. No, 104 of 1942 on 25th February, 1943 and the same claim having 
been negatived by the High Court in subsequent procedings, it was not open to 
defendant No. 1 to make a fresh claim under sub-section (1) of section 19 
^because though sub-section (i) of section 19 used the expression ‘‘ notwithstand- 
ing anything contained in the Code of Civil Procedure”, that expression related 
to the provisions of the Code in the matter of amendment of decrees and entering 
•of satisfaction of decree but did not include the principle of res judicata, a principle 
which is more general and comprehensive in character than what is laid down in 
•section n of the Code. 

The High Court apparently proceeded on the footing that the present case 
was one in which a decree had been passed after the commencement of the piin- 
cipal Act and therefore sub-section (2) of section 1 9, added by the amending Act of 
1948, applied. The High Court said that no serious attempt was made before it 
on behalf of the decree-holdeis to support the view' of the learned District Judge 
that the debt in the present case was not a debt within the meaning of the piincipal 
Act because it had ripened into a decree prior to the commencement of the principal 
Act. The High Court then referred to section 1 6 of the amending Act and held 
that defendant No. i was entitled to the benefit of sub-section (2) of section 19 
Tead w'ith clause (iii) of section 16 of the amending Act, 1948 and the circumstance 
that the claim of defendant No. i to the benefits of the principal Act prior to its 
amendment in 1 948 had been negatived by the District Judge and the High Court 
did not deprive him of the new' right which the amending Act had given him provi- 
ded he was able to prove that he w'a^ an agriculturist rvithin the meaning of the 
principal Act. 

Learned counsel on behalf of the appellants has argued before us that the 
view e.xpressed by the High Court is not correct. He has contended that the present 
case does not come under sub-section (2) of section ig because this rvas a case in 
which a decree was passed for the repayment of a debt before the commencement of 
the principal Act, namely, before 22nd March, 1938. He has pointed out rhat 
so far as defendant No. i is concerned, a preliminaiy decree was passed against him 
on 15th May, 1937 and a final decree on 28th January, 1938. He has also leferred 
us to the decree passed in the High Court on 25th March, 1942. In clause (6) of 
that decree it was stated that so far as defendant No. i W'as concerned the direction 
made by the learned District Judge in the decree passed on 15th May, 1937 would 
stand confinned. Therefore, the mgument before us is that the only proHsion of 
■which defendant No. i was entitled to claim benefit is section 19 as it stood before 
its amendment in 1948 which applied to cases w'here a decree w'as passed before the 
commencement of the principal Act and inasmuch as the claim of defendant No. i 
under that provision had been negatived both by the IHstrict Judge and the High 
Court on previous applications made by defendant No. i, it was not open to him 
to make fresh claim under the same provision. Learned counsel has also submitted 
that the provisions of the amending Act, 1 948 have no application in the present 
case and therefore no new right has been given to defendant No. i. 

The crucial point for decision in connection rvith the arguments stated above 
is w'hether the decree in the present case is a decree passed before the co mmence- 
ment of the principal Act or after its commencement. It is indeed true that the 
District Judge passed a preliminary decree on 15th May, 1937 and a final decree 
on 28th January, 1938. These decrees, how'cver, were superseded by the preliminary 
decree w'liich the High Court passed on 25th March, 1942. As this Court pointed 
out in Ramaswami AyyangaT's case"^, a preliminary decree tvas drarvn up in 
accordance trith the judgment of the High Court by whicli the amount due from 
defendants 2 to 7 tvas scaled down while so far as defendant No. r rvas concerned, 

1. (1951) S.CJ. 278 : (1951) I M.L.J. 560 : (1951) S.C.R. 292. - 
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the decree of the trial Judge was affirmed subject to a slight modification regarding 
the rate of interest. The decree passed on 25th March, 1942 was a preluninary 
decree inasmuch as it directed that in default of the payment of the amounts direc- 
ted to be paid by the decree, the mortgaged properties would be sold. When no 
payments were made as directed by the preliminary decree of the High Court, a 
final decree in terms of the same was passed by the District Judge himself on 25th 
September, 1943. This was the decree which was put in execution. It is well 
settled that where an appeal has been preferred against a preliminary decree the 
time for applying for final decree runs from the date of the appellate decree ; see 
Jowad Hussain v. Gendan Singh’^-. In that decision the Privy Council quoted with 
approval the following observations of Banerjee, J. made in Gajadhar Singh v. 
Kishan Jiwan Lal^ : 

“It seems to me that this rule — the rule regulating application for final decree in mortgage 
actions — contemplates the passing of only one final decree in a suit for sale upon a mortgage. T^e 
■essential condition to the making of a final decree is the existence of a preliminary decree which 
3ias become conclusive between die parties. When an appeal has been preferred, it is the decree of the 
appellate Court which is the final decree in the cause.” 

The principle that the appellate order is the operative order after the appeal is 
disposed of, which is the basis of the rule that the decree of the lower Court merges in 
the decree of the appellate Court, has been approved by this Court in The Collector 
of Customs, Calcutta v. The East India Commercial Co., Ltd,, Calcutta and others^. We 
are therefore of the view that the operative decree in the present case was the preli- 
minary decree made by the High Court on 25th March, 1942 which was made 
final on 25th September, 1943. That being the position, the present is a case to 
which sub-section (2) of section 19 is attracted as also the provisions of section 16 
of the amending Act of 1948. Sub-section (2) of section 19 read with clause (iii) 
of section 16 entitles defendant No. i (respondent No. 1 herein) to claim the benefit 
of the principal Act, even though his earlier applications prior to the amending 
Act of 1948 were rejected. Sub-section (2) of section 19 read with section 16 
creates a new right in favour of respondent No. i and that right cannot be defeated 
on the principle of r£s judicata. The true scope and effect of section 16 was considered 
by this Court in NarayanariChettiar v.Annamalai Chetttiar^^. Referring to clause (iii) 
of section 16 this Goiut said : 

“ Clause (ill), it seems clear to us, applies to suits and proceedings in which the decree or order 
passed had become final, but had not been executed or satisfied in full before 25th January, 1949, this 
■means that though a final decree or order for repayment of the debt had been passed before 25th 
January, 1949, yet an agriculturist debtor can claim relief imder the Act provided the decree has not 
been executed or satisfied in full before the aforesaid date. It should be remembered in this connec- 
tion that the word ‘ debt ’ in the Act has a very comprehensive connotation. It means any habihty in 
■cash or kind, whether secured or unsecured, due from an agriculturist, whether payable under a 
decree or order of a cml or revenue Court of otherwise etc. It is, therefore, clear that the word 
debt ’ includes a decretal debt.” 

In the case before us clause (iii) of section i6 clearly applies because the final 
■decree which was passed on 25th September, 1 943 had not been satisfied in full before 
the commencement of the amending Act, 1948, that is, before 25th January, 1949. 
Therefore, by reason of clause (iii) , of section 1 6 of the amending Act of 1948 respond 
■dent No. i was entitled to the benefit of sub-section (2) of section 19, and he cannot 
be deprived of that benefit because prior to the new right given to him by the 
amending Act of 1948 his applications for getting relief under the principal Act had 
been rejected. 

We have, therefore, come to the conclusion that the view expressed by the 
High Court is the correct view and respondent No. i is entitled to the benefit of 
sub-section (2) of section ig read with clause (iii) of section 16 of the amending 
Act of 1948, provided he establisbes that he is an agriculturist within the meaning 
•of the principal Act. The appeal therefore fails and is dismissed ^vith costs. 

’ K.S. — Appeal dismissed. 

1. L.R. 53 I.A. 197 : 51 M.L.J. 781 : A.I.R. 

1926 P.C. 93. 

2. I.L.R. 39 All 641. 

3. A.I.R. 1963 S.C. 1124. 
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' (Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, K. N. Wanchoo and K. C. Das Gupta, JJ, 

The Akola Electric Supply Co. (P.), Ltd, . . Appellant* 

^ 1 

V. 

J. N. Jarare and others . . Respondents. 

Industrial dispute — Gratuity sdheme — If can be imposed on an industry which had already ceased to carry 
on its business or ts about to close down. 

Provision for gratuity scheme is not based on any statutory enactment, but iias been evolved oy 
industrial adjudication as a step to achieve social justice. In doing so, industrial adjudication has 
proceeded on the basis that only a small percentage of the workmen retire in any particular year and so 
the provision for paying gratuity to retiring workmen would ordinarily be not an unreasonable 
burden for the employer to be asked to bear. 

The position is materially altered however when the industry is expected to close in the immediate 
future, or has already closed. In such a case the entire body of workmen will be ‘retiring’ at one 
and the same time so that in substance, though not in the name, the provision of gratuity would be 
equivalent to the grant of retrenchment compensation, in addition to svhat is provided for in the 
statute. There is no justification for tin's in the principles of social justice. 

Accordingly the framing of a gratuity scheme by an Industrial Tribunal when an industry is 

on the verge of closure or after it has closed is wholly unjustified and has to beset aside. 

Appeal by Special Leave from the Award, dated 29th April, 1961, of the State 
Industrial Court at Nagpur in Industrial Reference No. 13 of 1959. 

Af. C. Selalvad, Senior Advocate (Vallabhdas Mehta and Sardar Bahadur y 
Advocates, with him), for Appellant. 

S. A. Sohoni, Shanti Swarup Khanduja, Lalit Kumar and Ganpat Rai, Advocates,, 
for Respondents. 

The Judgment of the Court was delivered by 

Das Gupta, J . — This appeal by Special Leave is against an award of the 
Industrial Court at Nagpur under section 38 {a) of the Central Provinces and Berar 
Industrial Disputes Setdement Act, 1947, dated 29th April, 1961. By an earlier 
award dated 4th December, 1959, the Industrial Court ordered the payment of 
gratuity to the employees of the appellant Company on certain rates. The award 
was to come into force from 4th December, 1959. On an application by the Com- 
pany under Article 227 of the Constitution, the Nagpur High Court set aside the 
Industrial Court’s order and remanded the matter for reconsideration of the question 
after examining the financial condition of the Company. After remand the 
Industrial Court took evidence of both parties as regard the financial condition of 
the Company and came to the conclusion that the Company was in a very sound 
financial position and could easily bear the burden of payment of gratuity to the 
extent of Rs. 50,000 or even more. Accordingly, the Industrial Court made a 
fresh award directing the payment of gratuity to the Company’s employees at the 
rate of 1/2 month’s average wage — the average wage to be calculated for the period 
1 st December, 1958 November, 1959 to every employee who had to his 

credit uninterrupted continuous service of not less than five years on termination 
of his service, except by dismissal on account of misconduct. The award was 
directed to come into force from 29th April, 1961. 

The Appellant Company was a licensee for supplying electric energy to- 
the public Avithin the area approximating to the Municipal limits of Akola. The 
licence Expired on 6tb December, 1959. Prior to this the State Electricity Board 
had by a notice, dated 27th November, 1957 intimated its intention to exeteise its 
option to purchase the undertaking on the expiry of the licence. It was after this 
notice had been served and it was known that the Company would be closing its busi_ 
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aiess on 6th December, 1959 that the claim for gratuity in respect of which the 
Industrial Court has made its award, was first made. Indeed, the very application 
for referring this and other disputes for arbitration contained the frank statement 
that it was in view of the impending closure of business that the claim for gratuity 
was being made. It is interesting to notice that the earher award by the Industrial 
•Court was made only two days before the Company’s licence expired and the busi- 
ness was taken over by the Bombay Electricity Board. The award now under 
appeal was made more than a year after the Company had closed its business. 

The main contention urged before us in support of the appeal is that the Tri- 
bunal was not justified in imposing on the Company a gratuity scheme at a time 
when it had already ceased to carry on its business. It is argued that gratuity 
schemes are planned on a long-term basis, the ruling principle being to make the 
employer to pay retiral benefits to such of its employees as retire from year to year. 
The framing of a gratuity scheme when an industry is on the verge of closure or 
after it has closed is, it is urged, wholly unjustified. In our opinion, there is con- 
siderable force in this contention. 

It has been laid down by this Court that the statutory provision for payment of 
retrenchment compensation is no bar to the framing of a fatuity scheme. The 
■question was fully considered by this Court in Indian Hume Pipe Co. v. Its Workmen^, 
where this Court pointed out that while gratuity is intended to help workmen after 
xetirement to whatever cause the retirement may be due to, retrenchment compen- 
sation is intended to give relief for the sudden and unexpected termination of employ- 
ment by giving partial protection to the retrenched person and his family to enable 
them to tide over the hard period of unemployment. It has also been held by this 
•Court in the Bharatkhand Textile Mfg. Co., Ltd. v. Textile Labour Asson.^ that the 
•existence of a Provident Fund Scheme is also no bar to the provision of further 
retiral benefit by way of gratuity scheme. 

Learned counsel for the respondent seems to think that these cases some-how 
supported his contention that the fact that an industry is going to close or has actually 
closed is no bar to a framing of gratuity scheme for its employees. We are unable 
to see however anything in these decisions of this Court to assist such a plea. In nei- 
ther of these cases nor in any other case that we know of had this Court to consider 
the question of a gratuity scheme in an industry which is going to close in the near 
future or has already been closed. Indeed, we know of no case in which an Indus- 
trial Tribunal has ever framed a gratuity scheme for an industry which was not 
expected to carry on or has ceased to carry on its business. In all the cases that 
have come before Industrial Tribunals or this Court, gratuity schemes asked for 
or allowed have been in industries whieh were expected to carry on for a fairly 
long time. One of the important factors which requires consideration in deciding 
on the propriety of a scheme of gratuity is the ability of the industry to bear the 
additional financial burden and in deciding this question it has been repeatedly 
pointed out, the burden from year to year has to be considered after taking into 
account the average number of retirements likely to take place in a year. Thus in 
the Bharatkhand Textile Mfg. Co. Case^, this Court in discussing the considerations 
that arise in such matters, said : — 

“ there can be no doubt that before framing a scheme for gratuity industrial adjudication 

has to take into account several relevant facts ; the financial condition of the employer, his profit- 
making capacity, the profits earned bv him in the past, the extent of his reserves and the chances of 
his replenishing them as well as the claims for capital invested by him, these and other material 

considerations may have to be borne in mind in determining the terms of die gratuity scheme 

It appears also to be well recognised that though the grant of a claim for gratuity must depend upon 
the capacity of the employer to stand the burden on a long-term basis it would not be permissible to 
place undue emphasis either on the temporary prosperity or the temporary adversity of the employer. 
Tn evolving a long-term scheme a long-term view has to be taken of the employer’s financial condition 
and it is on such a basis alone that the question as to whether a scheme should be framed or not must 
be decided ” 


1. (19601 S.C.J. 550 ; (I960) 2 S.C.R. 32. 


2. (1960) 3 S.C.R. 329. 



62 THE SUPREME COURT JOURNAL,' [l96j| 

These observations emphasise the position that gratuity schemes are ahvap 
made in the expectation of the industry continuing to function for a Jong timetoj 
come. ' ‘ ' 

It has to be noticed that the provision for gratuity scheme is not based on any 
statutory enactment ; but has been evolved by industrial adjudication as a step to 
achieve social justice. In doing so, industrial adjudication has proceeded on the 
basis that drily a small percentage pf the workmen retire in any particular year 
and so the provision for paying gratuity to retiririg workmen would ordinarily be 
not an unreasonable burden for the employer to be asked to bear. 

■' The position is materially altered however when the industry is expected to 
close in the immediate future, or has actually closed,' In such a case the entire 
body of workmen will be “ retiring ” at one and the same time so that in substance, 
though not in name, the provision of gratuity wotxld be equivalent to the grant of 
retrenchment compensation, in addition to what is provided for in the statute. We 
can find no justification for this in the principles of social’ justice. 

We have therefore come to the conclusion that the Industrial Court acted 
wrongly in directing any gratuity to be paid by the Company to its employees, , 

, - We' accordingly allow the appeal, and set aside , the award made by the- 
Industrial Court. , There will be no order as to costs. 

K.S. ■ ' Appeal allowed ~ 

THE SUPREME COURT OF INDIA. 

(iCivil Appellate Jurisdiction.) , 

Present : — A. K. Sarkar, M. Hidayatullah and J. C. • Shah,' JJ- 
Sube Singh and another Appellants* 

V. 

Kanhiya Singh and others 

Custom — Punjab — Jats of Jhajjar Tehsil in Rohtak District — Power ‘of bolder of^ ancestral agricultural 
land to transfer for consideration is unlimited. ' ' ■ • 

A Jat holding agricultural ancestral land in jhajjar Telisil in Rohtak District had 
power to transfer the land for consideration provided of course the transfer was not tor nnm 
purposes. No distinction can be made between a sonless holder and a holder having a son. 

Appeal by Special Lea've froih'the Judgment and Decree^' dated 1 7th February, 
i960 of the Punjab High Cour't in regular First Appeai',No..'i 9 b_ 6 f.l 953 ' , ' 

■ Shiv Ckaran Singh and- Janardan ,Sharma, . Advocates, for- Appellants, i- 

' ■ Ackhrii' Ram, -Senior Advocate (Brijb'dris PCishorey Advocate', tvith him), for 

R«p6ridents Nos.’ I 'to g. ’ ' - 

, ' ;The Judgment of the . Court was .delivered .by. 

■ Sarkar, J. — The appellahts are the-sons of Umed Singh, one of the respondents 
in this appeal. -tTheyifiled'a suit for 'a^ declaratory decree that the sale of certain 
lands by their father Umed Singh, was void against 'them and the other reversion- 
ary heirs. ; The contesting respondents are the purchasers of the lands from the 
father. ' • 

It is not -in dispute that the lands are ancestral 'and that the parties are Jats ol 
Jhajjar Tehsil in Rohtak District. The only question is as to the existence of a 
custom giving a Jat, holding agricultural ancestral lands’in Jhajjar Tehsil in District 
Rohtak in Punjab,' free power to' ti'ansfer them for consideration. 

The trial Court and the High Court of Punjab in first appeal; held that there 
was such customary power. Indeed, in view of the large number of decisions in 
wliich it has been consistently held that a sale or mortgage of ancestral land by a. 


* C.A.No. 311 of 1962. 
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2;jjholder is not liable to be set aside at the instance of his sons or other reversionary 
]sf.heirs, unless the transaction was for immoral purposes, it is impossible to take any 
° other view. 

We were referred to over a dozen cases and we are sure there are more. The- 
earliest of these was decided in 1913 and the latest in 1936. Excepting in one.case 
to which we shall later refer, nowhere has it been held that the transfer by way of a 
^ ^ sale or mortgage of ancestral property by a holder is liable to be set aside at the 
- instance of a son or a reversionary heir unless the transaction had been for immoral 
" purposes. The present is not a case of that kind for' though the appellants alleged, 
that the sale was for immoral purposes it has been found that it was not so. We may 
refer here to some of these cases ; Telu v. Chuni^, Giani v. Tek Chand^, Behari and 
‘ others v. Bhola and others^, Abdul Rafi Khan v. Lakshmi Chand^, Ram Datt v. Khushi 
Ram^, Pahlad Singh v. Sukhdev Singh Sohan Lai v. Rati Ram’’ , and Suraj Mai v. Birju.^ 

Learned counsel for the appellants contended that none of these cases dealt, 
with the eustom existing in Jhajjar Tehsil and, therefore, they could not be authori- 
ties on which the present case could be decided. We have first to observe that 
this statement is not correct for the case of Pahlad Singh v. Sukhdev Singh^, dealt with 
the custom in Jhajjar Tehsil. That appears from the judgment of the District 
Judge in that case which is Exhibit D-5 in this case. Furthermore, we notice that 
many of the cases to which we have earlier referred treated the custom giving the 
holder unrestricted right to transfer ancestral property for consideration, as existing 
in the whole district of Rohtak : see for example, Telu v. ChunP, and Sheoji v. Fajar 
AH Khan^. It also appears from the Riwaj~i~am for Rohtak District recorded in 
Joseph’s Customary Law Manual, volume XXIII, page 50, compiled at the settle- 
ment of 1909 that “ the power of alienating for consideration is far wider than in 
the Punjab proper.” In view of all this we think^the Courts below were not in 
error in holding that the Jats of Jhajjar Tehsil in Rohtak District had unrestricted' 
power to transfer land for consideration provided of course the transfer was not 
for immoral purposes. 

Learned counsel for the appellant then contended that most of the cases on 
which the respondents relied were cases of sonless holders and even if these cases 
were rightly decided, those which recognised unrestricted power in the case of a 
holder having a son were not justified by the Riwaj-i-am entries and should not be 
followed. - - 

We are unable to accept this contention. We find nothing in the Riwaj-i-am 
entries which would show that the decisions were not justified. In Joseph’s Manual 
it is said that “ a sonless proprietor has full power to alienate his property, by 
sale or mortgage even if there is no necessity ”. It is true that it has also been said 
there that “ whether a proprietor with sons has the same power is a more doubtful 
case ”. In spite of this, however, the Courts have since 1913 consistently held that 
the power of a holder even where he has sons to alienate ancestral property for 
consideration is unrestricted. It is not now possible nor would it be right to upset 
the law settled by these decisions on the slender ground of the doubt expressed in 
Joseph’s Manual. In Tapper’s Statements of Customary Law, vol, 2, dealing wth 
Rohtak District, it has been said at page 178 that “ it is quite common for people 
to sell or mortgage their land. In cases of sale, the right of pre-emption is observed.” 
(paragraph 25). This statement makes no distinction between the case of a man 
with a son and one \rithout a son. We find nothing in' the records of custom to 
which our attention has been drawn to justify the view that the case of the holder 
of ancestral property having a son is different in this regard from that of a holder- 
without one. Furthermore,' it would be strange if the 'existence of sons made any 
difference, that the point was not noticed in any of the .very large number of cases 

1. 231 P.L.R. 1913. ' 7. Regular Second Appsal No. 136 of 1943 

2. (1923) I.L.R. 4 Lah. 111. unreported) Puaj. H.C.‘ 

3. (1933) I:L.R. 14 Lah.~600.' " ' ' ""8. Civir Regular second 'Appeal 'No. 6g3. 

4. (1935) I.L.R. 16 Lah. ^505; 1 of 1952 (unreported) H.C . 

5. A.I.R. 1935 Lah. 692. 9. 230 P.L.R. 1913. 

6- A.I.R. 1938 Lah. 524. .■ ' • 
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< dealing with the custom. We think that there is a great deal to be said in favour 
-of the contention of Mr. Achhru Ram that the restriction on the power to alienate 
where it exists is based on the agnatic theory and, therefore, no distinction can 
be made between a sonless holder and a holder having a son : see Gujar v. Sham Das'-. 

We come now to the only case which takes a different view and on which the 
appellant naturally laid great stress, namely, Budal v. Kirpa Ram^. That ^vas a 
'Case of a sonless holder. It was held that among Jats in the Rohtak Pistrict there 
was no unlimited power in holders of ancestral property to alienate it. This case 
has however not been followed in any of the subsequent decisions and in most cases 
its authority has been discounted. That we think is enough to prevent us at this 
'distance of time from reviving the view taken in that case. Furthermore, as ^vas 
pointed out, this case does not refer to the earlier authorities, for example. Tela 
V. ChtinP. The only authority to which it refers is Tupper’s Customary Manual, 
but the view expressed there was not accepted as sufficient authority because in 
’the introduction Tupper said (p. 173), that Mr. Purser who gave him the paper 
ffrom which he prepared his record “ did not consider that it can be relied on m 
•doubtful points”. This is hardly any reason for there was nothing to show that 
the customary power was doubtful. It would thus appear that the decision m 
JBudal V. Kirpa Ram^ was not a satisfactory one. ' 

In tills view of the matter we think that the learned Subordinate Jud^ and 
•the High Court came to the correct conclusion that in Jhajj’ar TehsiJ a Jat holder 
."had unrestricted power to alienate his ancestral land for a consideration. 

The appeal is dismissed with costs. 

^.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Tresent B. P. Sinha, Chief Justice, J. G. Shah and N. Rajagopala Ayvavcaj^, JJ. 
The Behari MiUs and another ' • 

V. 

The Ahmedabad Municipal Corporation * • 

Bombay Town Planning Act {XXVH of 1955) (ar applied to' Gajarath), section Repeal of Bombay 

Act (/ of \^\byand savings of orders thereunder — Scope and effect. 

It is clear that the saving clause (section 90 of Bombay Totvn Planning Act 
was effective to continue the appointment of the Arbitrator made under the repealra AC t 
Act I of 1915), and also to keep alive the proceedings before him. But the proposals ma_ Y * 

'had to be dealt with bv the Tribunal of Arbitration, which was not constituted by the . ’ 

The Board of Appeal constituted under section 35 of the 1955 Act was compttent to deal wim <ny 
• decision of the Totvn Planning Officer, but the Arbitrator under the old Act did not tpso facto Deco , 
•wthout an e'cpress order of the Government appointing him, a Totyn Planning Officer, and any 
decision or order of the Government appointing him a Town Planning Officer, and any decision 
•or order by the Arbitrator would not have the effect of an order of the latter. , 

Appeals against thcTorder of the Arbitrator as sudidid not lie to the Board of Appeal and therc- 
•fore, the Board was incompetent to deal with them and orders purported to have been passed by the 
"Board on suchjappeals arc with out jurisdiction. 

[In Maharashtra State, Act' (XXIV of 1960) removed the lacuna.] 

Appeals by Special Leave from the Judgment and Order, dated 23rd January, 
1959 of the Board of Appeal constituted under the Bombay Town Planning Act 
■<XXVII of 1955), in Tribunal Appeals Nos. 140 and 87 of 1958. 

G. P. Pai. Advocate and J. B. Dodachanji, 0 . C. Mathur and Ravinder Karain, 
Advocates of M/s. J.B. Dadachanji & Co., for Appellants (In both the Appeals). 

S. T. Desai, Senior Advocate ( 7 . JVr Shroff, Advocate, with him), for 
T-espondent (In both the Appeal^^^ 


1. 107 P.R. 1887. 

2. 67 P.R. 1914. 

* G.As. Nos. 133 and 134 of 1962. 
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The Judgment of the Court was delivered by 

Sinha, C.J . — ^These two consolidated appeals, by Special Leave, raise the ques- 
tion of the interpretation of certain provisions of the Bombay Town Planning Act, 
1954. (Bombay Act XXVII of 1955) — ^which hereinafter will be referred to as the 
Act, with particular reference to the scope and effect of section 90 of the Act, where- 
by the Bombay Town Planning Act (Bombay Act I of 1915) was repealed, and 
certain orders of the State Government saved from the effect of the repeal. 

It appears that the Ahmedabad Municipal Borough, which was replaced by 
the Ahmedabad Municipal Corporation — the sole respondent in these appeals 
and which hereinafter will be referred to as the Borough and the Corporation les- 
pectively — declared its intention by a resolution dated ist October, 1941, to pro- 
mulgate a scheme under the Act of 1915 in respect of the area knotvn as Khokhara- 
Mehmedabad. The said Scheme was in due course sanctioned by the Govern- 
ment of Bombay on 14th July, 1942. Under that Act an arbitrator was appointed 
in respect of the said Scheme, as required under the Act. Shri R.N. Parikh was 
eventually appointed the Arbitrator under the Act. He finalised the Scheme 
under the Act of 1915. ~ The Borough was converted into the Ahmedabad Municipal 
'Corporation under the Bombay Provincial Municipal Corporation Act of 1949 
with effect from ist July, 1950. The Act of 1915 was repealed by the Act which 
eame into force from ist April, 1957. The said Arbitrator notified to the appellants 
SL memorandum dated QSth March, 1958, extracting his decision in respect of the 
said Scheme, in so far as it affected the appellants. The Government of Bombay 
eonstituted a Board of Appeal under the Act, consisting of three persons whom 
it is not necessary to specify. The appellants filed two appeals against the award 
■of the said Arbitrator. The said Board of Appeal heard the appellants’ appeals, 
as also appeals by other persons, in all 151 appeals, in respect of the said Scheme. 
It is from the decision, dated 23rd January, 1959 of the said Board of Appeal that 
the appellants have appealed to this Court, on obtaining Special Leave. 

Section 30 of the Act of 1915 lays down the duties of the Arbitrator in some 
•detail, running into ten clauses, and a number of sub-clauses. The decision o f the 
Arbitrator, except on matters covered by sub-sections (3-A),(3-B), (3-C), (4), (6) 
and (g) of section 30 has been declared by section 31 to be final. The matters in 
respect of which his decision has not been declared to be final, as aforesaid, the 
Arbitrator’s conclusions have been characterised as proposals by section 32 of the 
Act of 1915, and those matters were to be submitted to the Tribunal of Arbitration, 
•constituted under section 33 (i), for its decision. It would thus appear that on 
•certain matters which came under the purview of the Arbitrator’s powers, the deci- 
sion of the Arbitrator was final, and in other matters they were merely proposals 
to be submitted for the decision of the Tribunal of Arbitration. When the Act of 
tfitS tvas repealed by the Act, it saved certain orders and proceedings by section go, 
which will be set out and discussed later. Under the Act, section 3 1 contemplates 
the appointment of a Town Planning Officer, who is a substitute of the Arbitrator 
under the Act of 1915. Section 32 lays down in great detail the duties of the Town 
Tlanning Officer, which may be equated with section 30 of the Act of 1915. Sec- 
tion 33 declares certain decisions except under section 32 (i), clauses (v), (vi), 
(viii), (ix), (x) and (xiii), of the Town Planning Officer to be final and conclusive 
and binding on aU persons, while decisions of the Town Planning Officer, under 
-the above clauses, are subject to appeal to the Board of Appeal, under section 34, to 
ffie constituted under section 35. It will thus appear that the Act has equated the 
Arbitrator under the Act 011915 with the Town Planning Officer and the Tribunal 
■of Arbitration with the Board of Appeal. Though under the former Act the Arbitra- 
tor is a part of the Tribunal of Arbitration, under the Act certain decisions of the 
"Town Planning Officer are appealable to the Board of Appeal,. It is common 
ground that Shri Parikh, the Arbitrator under the Act of 1915, has not been, in 
terms, appointed the Town Planning Officer under the Act. 

After setting out the relevant provisions of the Act of 1915 and the Act, it is 
mecessary to state that the decision given by the Arbitrator, Shri R.N. Parikh, 
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functioning under the Act of 1915, could be reviewed by the Tribunal ofArbitn- 
tion, but as there was no such tribunal in existence on and after that date, tk 
appellants preferred appeals to the Board of Appeal, constituted under tk 
Act. Those appeals were disposed of by the Board by its order dated 23rd 
January, 1959. It is the legality of that order that is in question before us. 

It is submitted on behalf of the appellants that they preferred their appeals 
to the Board, which was the only appellate authority in existence, and which mis- 
takenly they were advised to be the competent tribunal to deal with the appeals. 
It was further argued that on a true construction of the provisions of the Act and 
the Act of 1915, it is clear that the Board of Appeal had no jurisdiction to render 
any judgment in respect^ of the decisions or proposals of the Arbitrator. In our 
opinion, this contention is well-founded. Reliance was placed in this connection 
on the provisions of section 90 of the Act, the relevant portions of which may be 
set out below : 

“ (1) The Bombay Town Planning Act, 1915, is hereby repealed. 

(2) Notwitlistandmg the repeal of the said Act any appointment made of an arbitra- 
tor, any proceedings pending before the arbitrator under the repealed Act shall, in so far as 

it is not inconsistent with this Act, continue in force thereunder and provisions of this Act shall have 
effect in relation to such proceedings ” 

It is clear that the saving clause was effective to continue the appoiniment of 
the Arbitrator made under the repealed Act, and also to keep alive the proceedings 
before him. But the proposals made by him had to be dealt with by the Tribunal 
of Arbitration, which was not continued by the saving clause, aforesaid. The 
Board of Appeal constituted under section 35 of the Act was competent to dea 
with any decision of the Town Planning Officer, but the Arbitrator under the old 
Act did not ipso facto become, without an express order of the Government appom - 
ing him, a Town Planning Officer ; and any decision or order by the Arbitrator 
would not have the effect of an order by the latter. That lacuna does not appear 
to have been removed by any subsequent legislation or order of the 
Gujra't, under the Act. Some lacun® were discovered_in the • 

and the Government of Maharashtra came out with the Bombay Town x 
(Amendment and Proceedings Validation) Act, i960 (Maharashtra a 
of i960). By section 2, sub-section {4) of this Act, it has been provided 
rence to Town Planning Officer in this Act shall include reference to an ar ^ 
whose appoiniment is continued in force under sub-section (2) - Art 

No such action was taken by the Government of Gujrat, nor any valida mg 
passed by the Gujrat Legislature. It is thus manifest that the appeals pre err 
by the appellants against the order of the Arbitrator as Such did not he to the imai 
of Appeal, and, therefore, the Board was incompetent to deal with them, with ’ 
result that the orders purported to have been passed by the Board on those appeals 
are without jurisdiction. We need not go into the further question as to the enect 
of the orders of the Arbitrator which had been challenged by the appellants as it 
now appeals without effect. 

In the result, these appeals are allow'cd. But in view of the fact that ther 
appellants themselves were at least partly responsible for making those 
infructuous appeals, there will be no order as to costs in this Court. 

j^.S. Appeals allowed!- 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present B. P. Sinha, Chief Justice, J. C. Shah and N. Rajagopala 

Ayyangar, JJ. 

Innamuri Gopalam and Maddala Nagendrudu and others . . Appellants* 

V. 

The State of Andhra Pradesh and another .. Respondents. 

Andhra Pradesh General Sales Tax Act {VI of 1957), section 9 {\)— Notification under of 13/A December, 
1957 exempting artain goods from sales lax— Scope. 

If the tax-payer is within the plain terms of the exemption (granted by a notification of I3th 
December 1957 under section 9 (1) of the Andhra Pradesh General SalesTax Act, 1957, in the instant 
case) he cannot be denied iu benefit by calling in aid any supposed intention of the exempting autho- 
rity. The exception in the proviso to the notificatinion in respect of “ any class of goods in respect 
of which additional duties of excise are leviable by the Central Government under clause 3 of the 
Additional Duties of Excise (Levy and Distribution) Bill, 1957 ” is not applicable where textiles are 
not within a factory, warehouse, etc., but with a dealer. If in respect of a clzass of goods such duties 
are not leviable because of the situs in which they arc lying or are stocked, they would not be the class 
of goods in respect of which duties of excise are leviable. The operation of the exemption is therefore 
unaffected by the proviso to the notification in the instant case and the appellants were accordingly 
entitled to the rclierf from sales tax granted by the Notification. 

Appeal by Special Leave from the Judgment and Order dated i8th Januarjv 
1961 of the Andhra Pradesh High Court in Writ Petition No. 101 of 1959. 

JV. C. Challerjee, Senior Advocate {A. Jf. Sinha and A. K, ffag. Advocates, with 
him), for Appellants. 

A. Ranganalhan Chetiy, Senior Advocate {P. D. Menon, Advocate, tvith him), 
for Respondents. 

The Judgment of the Court was delivered by 

Rajagopda Ayyangar, J.— The proper construction and legal effect of a notifi- 
cation under section g (i) of the Andhra Pradesh General Sales Tax Act, 1957 
(Andhra Pradesh Act VI of 1957) which for shortness we M'ould call the Act, is the 
principal question that arises for consideration in this appeal by Special Leave in 
which the correctness of the decision of the High Court dismissing a Writ Petition 
filed by the appellants is challenged. 

Section 5 of the Act is the charging section under which dealers aie liable to 
pay sales tax on their turnover. Under sub-section (3) (a) of this section, read 
with Schedule II to the Act cotton textile goods which was the commodity in which 
the appellants were dealing, were liable to tax at a single point. Section 9 of the 
Act enabled the State Government to exempt the tax leviable under the Act. In 
exercise of the power thus conferred a notification was isiued on 13th December, 
^957, which read: 

“ In exercise of the powers conferred by sub-section ( 1 ) of section 9 of the Andhra Pradesh General 
Sales Tax Act, 1957 (Andhra Pradesh Act VI of 1957 ) (hereinafter referred to as the said Act), the 
Governor of Andhra Pradesh hereby exempts from the tax payable under the said Act, with effect 
on and from the 14th Dedember, 1957, the sale or purchase of any of the goods appended hereto : 

Provided that in the case of any class of such goods in respect of whidh additional duties of 
excise arc leviable by the Central Government under clatise 3 of the Additional Duties of Excise 
(Levy and Distribution) Bill, 1957, read with section 4 of the Provisional Collection of Taxes Act, 
1931 (Central Act XVI of 19^), the exemption shall be subject to the following conditions, namely : — 

(1) The dealer shall prove to the satisfaction of the assessing authority that additional duties 
of «cise have been so levied and collected on such goods by the Central Government, in default of 
wWch the dealer shall be liable to pay the tax \mder the said Act in respect of such goods. 

(2) Any dealer who is so liable to pay the tax may, at his option, pay, in lieu thereof a lump 
sum by way of compensation determined m the manner specified in condition (3). 
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As nothing turns on the tcrins of condition (3) with which the Notification ends it 
is not set out. The appendix which is referred to in the opening paragraph has 
three clauses the first of which is the only material one and this runs : 

1 . All van ties of textiles, viz., cotton, woollen or silken including rayon, art silk or nylon, svhethcr 
jnanufaclured by handloom, powerloom or otherwise ; ” 

Pausing here, it is necessary to set out the terms of clause 3 of the Additional 
Duties ofExcisc Bill, 1957, which is referred to in theproviso to the opening paragraph 
of the notification. Though tlic Bill was later passed into law and became an Act, 
we shall refer to the Bill conformably to the phraseology of the notification. Clause 
3(1) which is the relevant portion of that clause reads : 

“3. (1) There shall be levied and collected in respect of the follotving goods, namely, sugar, 

tobacco, cotton fabrics, rayon or artificial silk fabrics and woollen fabrics produced or manufactured 
in India and on all such goods lying in stock within the precintes of any factory, warehouse or other 
premises where the said goods were mamufactured, stored or produced, or in any premises appur- 
tenant thereto, duties of excise at the rates specified in the First Schedule to this Act.” 

How the matter came before the High Court was briefly this. There tvas no 
•dispute that the appellants were and are doing business in the purchase and s^e 
of textile goods. They claimed exemption from the payment of sales tax in res- 
pect of goods in stock with them on 14th December, 1957 relying on the notifi- 
■cation set out earlier. The Sales Tax Authorities, however, rejected this rlaim 
and as a result a Writ Petition tvas filed in the High Court under Article 226 fay 
the appellants praying for a direction for quashing the notice issued by the Sales 
Tax Department of the Government of Andhra Pradesh calling upon them to 
pay the sales tax on these goods. It is now neccssar)' to mention that the validity 
■of the action of the Sales Tax Officials — the Commercial Tax Officer, the second 
respondent, — making the demand was impugned by the appellants not merely 
on the ground that no tax was payable by them by reason of the above notification 
but also on various other grounds including the constitutional invalidity of the 
Sales Tax Act itself and in particular the provisions imposing sales tax on textile 
goods. The learned Judges dismissed their petition rejecting ever^'one of the 
contentions urged, and the appellants have come up in appeal after obtaining 
Special Leave. It must, however, be mentioned that the argument regarding 
the constitutional invalidity of the Act and the Rules were not repeated before us 
and the only point arising for consideration is as regards the construction of the 
notification. 

Before proceeding further it would be convenient to set out the grounds on 
which the learned Judges held that the appellants were not within the benefit of 
the exemption conferred by the notification. The argument urged on behalf of 
the State Government as regards the construction of the notification and rvhich 
was accepted by the learned Judges of the High Court, was briefly this. The 
exemption from payment of sales tax was granted in order to avoid double taxation 
i.e., both the excise duty leviable by the Central Government under clause 3 of 
the Bill and sales tax to the State Government and it was claimed that this was 
made out by the terms of the proviso to the notification. In other rvords, the 
reasoning was that if the exemption provision contained in the first paragraph of 
the notification was to operate, the goods must have been such that it w'as liable to 
the tax under clause 3 (i) of the Bill and that where this condition was not satisfied 
the exemption provision had no application. It was admitted before the High 
Court that the textile goods in the possession of the appellants rvere not subject to 
excise duty or the additional excise duty under clause 3 (i) of the BiU. As no excise 
duty was leviable on these goods there was, of course, no question of the dealer 
Being able to prove to the satisfaction of the assessing authorities under condition i 
of the proviso that additional duties had been levied and collected from him. An- 
other and distinct line of argument was based on the use of the expression “ any 
class of such goods ” as distinguished from “ any goods ” occurring in the proviso 
and in regard to this the learned Judges observed : 
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“ Textiles Tall within the class of such goods in regard to which additional duties could be levied 
in certain contingencies. It does not mean that only such goods as are actually liable to be taxed_ by 
reason of section 3 of the abovementioned Central Act, that were intended to be covered by the proviso . 
If that were so, the expression * any class of such goods ’ would be unmeaning. In our opinion, 
that clause only conveys the thought ‘ goods belonging to the class ’ in respect of which additional 
duties could be levied. That expression does not exclude goods set out in the appendix merely because 
they would not fall within the scope of section 3 of the Central Act.” 

On these ttvo lines of reasoning the learned Judges held that the appellants were 
not entitled to the benefit of the exemption and in consequence directed the dismissal 
of the Writ Petition. It is the correctness of this interpretation that is challenged 
before us. 

Mr. Chatterjee — ^Learned counsel for the appellants submitted that on a plain 
reading of the notification the appellants were entitled to the benefit of the exemption 
if para, i stood alone. This submission has to be accepted and we heard no serious 
argument against it. The competence of the State Government to grant an_ exemp- 
tion, whether qualified or unqualified, not being in dispute, the only question for 
consideration is whether the effect of the ist paragraph of the notification _ has 
been qualified or modified by the rest of the notification including the conditions 
imposed thereunder. Learned counsel for the respondent relied on the same two 
lines of reasoning on which the High Court has decided the Writ Petition. He 
stressed before us in particular the argument based on the use of the words “ any 
class of such goods ” in the proviso. 

The 1st paragraph of the notification grants an exemption which, if it stood 
alone, provides that no sales tax would be leviable on and from 14th December, 
1957 on the sale or purchase of every variety of textiles. This, however, is subject 
to a proviso which undoubtedly cuts into and restricts the operation of the exemp- 
tion clause and we have to determine the extent of the restriction of the area carved 
out. A plain and prima facie reading of the proviso without going into the distinction 
between goods and “ class of goods ” would appear to show that an exception is 
made in cases where additional duties of excise are “ leviable ” by the Central 
Government under clause 3 of the Bill. In such cases the conditions which follow 
the proviso have to be satisfied, viz., that the additional duties of excise have to be 
proved to have been paid by the dealer in order to claim the benefit of the exemption. 
It is now common ground that no additional duly of excise was leviable in respect of 
the goods in the possession of the appellants and consequently there is no question 
of the appellants having to prove to the satisfaction of the assessing authorities that 
such duties had been levied and collected for them. This would be the plain reading 
of the section. Learned counsel for the respondent, however, repeated before us the 
argument which found favour with the learned Judges of the High Court based on 
the interpretation which he sought to place on the words “ any class of such goods 
in respect of which additional duties are leviable. Now, under clause 3(1) of the 
Bill, learned counsel pointed out, additional duties of excise could be levied on cotton 
fabrics produced or manufactured in India and that it was only by reason of such 
goods not lying within the precincts of a factory, warehouse, ete. but with a dealer, 
that no such duty became leviable in the case of the goods with the appellants. The 
argument was that “ textile goods ” were “ a class of goods ” in respect of which an 
additional duty was leviable, though by reason of their location viz., not being within 
the precincts of a factory, warehouse etc., no duty could be levied and that conse- 
quently unless condition i to the proviso was satisfied the exemption could not be 
claimed. The learned Judges accepted this argument, but with great respect to 
them, it appears to us that they were in error in doing so. In the first place, “ the 
class of goods ” referred to in the proviso to the notification are such that in respect 
of them duties of excise are leviable. If, therefore, in respect of a class of goods such 
duties are not leviable because of the situs in which they are lying or are stocked, they 
would not be the class of goods in respect of which duties of excise are leviable for the 
essential condition for the proviso to be brought into operation is the liability of the 
goods to the levy of the additional duty. It thereforea ppears to us that the expres- 

lon class of such goods” has to be understood as being a reference not merely to th e 
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goods specified in the opening words of clause 3 (r) of the Bill but to such goods as 
fml within the entirety of that taxing provision and in respect of which therefore the 
additional duty would be leviable, for in, respect of cotton fabrics produced in India 
perse or simplicitor no excise duty would be leviable unless they are at the premises 
which are specified in the latter portion of the clause 3 (i) of the Bill. Both these 
conditions arc necessary to exist before the duty of excise is “ leviable ” and tvhen the 
proviso therefore uses the words “ any class of such goods ” it could only refer to the 
class of goods named in the ist paragraph of clause 3 (i) — lying stored or stocked 
in the places referred to in the concluding portion of the clause. 

There is another aspect from which this question of construction could be viewed. 
It cannot be disputed that the proviso and the conditions appended thereto form an 
integral part thereof. It is obvious that where the proviso operates it would be open 
to the dealer affected by it to pay the additional duty and establish that he has paid 
such duty and thereby entitle himself to the exemption. In other words, it cannot be 
that the proviso excludes the exemption but in circumstances in which the conditions 
cannot be fulfilled. The conditions themselves would thus throw light upon the 
words of the proviso, and when the proviso is read with the conditions of which they 
are an integral part, the conclusion is inescapable that the word “leviable” used in 
the proviso means that in respect of the goods specified as regards which he claims 
exemption from the payment of sales tax there was a liability upon him to pay the 
additional excise duty under clause 3 of the Bill for it was only in that event that he 
would be able to prove to the assessing authorities that additional duty has been 
levied and collected from him. 

Learned counsel for the respondent also repeated before us the other line pf 
argument which the High Court accepted vi^., that the notification of Government in 
granting the exemption was to avoid double taxation, viz., of liability to pay both 
the excise duty as well as the sales tax and that as in the present case the appellants 
were admittedly not bound to pay the additional excise duty they could make no 
claim to the benefit of the exemption either. We do not feel persuaded to accept 
this argument. No doubt, statutes have to be construed as a whole so as to avoid 
any inconsistency or repugnancy among its several provisions, but if there is nothing 
to modify, nothing to alter, or nothing to qualify the language of a statute, the words 
and sentences have to be construed in their ordinary and natural meaning (vide 36 
Halsbury (3rd Edn.) , section 585). What we are now concerned with is a fiscal provi- 
sion and it has often been said that there is no equity in a taxing statute and either 
the subject is within it or not, on the words of the enactment or the rules validly made 
thereunder. In a taxing statute there is no room for any intendment but regard must 
be had to the clear meaning of the words. The entire matter is governed wholly by 
the words of the provision. If the tax payer is within the plain terms of the exemp- 
tion he cannot be denied its benefit by calling in aid any supposed intention of the 
exempting authority. If such intention can be gathered from the construction of 
the words of the statute or rule or by necessary implication therefrom, the matter 
is different, but that is not the position here. In this connection we might refer to 
the observations of Lord Watson in Salomon v. Salomon & CoM 

“ Intention of the Legislature is a common but very slippery phrase, ivhich, popularly understood 
■may signify anything from intention embodied in positive enactment to speculative^ opinion as to 
■what the Legislature probably would have meant, although there has been an omission to enact U. 
In a Court of Law or Equity, what the Legislature intended to be done or not to be done can 
be legitimately ascertained from that which it has chosen to enact, either in express words or by 
reasonable and necessary intendment.” 

Learned counsel for the State is possibly right in the submission that the object 
behind the framers of the notification was to avoid double taxation but the operation 
of an enactment or of a notification has to be Judged not by the object which the 
Legislature or the notifying authority, as the case may be, may have had in mind but 
by the words which it has employed to effectuate the leg^lative intent. In the case 
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before us the operative words of the nouficadon are to be found m the ist paragraph 
Rrantins the exemption and it was not disputed that the appellants were withm that 
provision. The next question would be as to whether the exemption to w^ch the 
appellants were manifestly entitled under the ist paragraph of the notification they 
have been deprived of by the operation of the proviso. If the proviso on its proper 
eonstruction, as we have endeavoured to point out earlier, cannot apply to cases 
where an additional duty of excise is not leviable under clause 3 of the Bill it would 
follow that the operation of the exemption is unaffected by the proviso. The appel- 
lants were therefore entitled to the relief from sales tax granted by the notification, 
•dated 13th December, 1957. 

In the Writ Petition which they filed to the High Court they prayed for a declara- 
tion that certain provisions of the Andhra Pradesh Act (VI of 1957 ) were ultra^ vires 
■of the Constitution of India. As stated earlier, this point about the constitutional 
invalidity of the Act was abandoned in this Court and the argument before us -was 
•confined wholly to their claim to exemption under the notification. 

The appeal is accordingly allowed and the order of the learned Judges dismissing 
the Writ Petition is set aside. The relief to which the appellants would be entitled 
would be, having regard to the fact that appellants failed in their attempt to impugn 
the constitutional validity of the Act, etc., a declaration that they are entitled to the 
benefit 01 the notification exempting them from the payment of sales tax in respect 
■of textile goods in stock with them on 14th December, 1957 and restraining tire res- 
pondents from levying or collecting sales tax from them in respect of such stock. 
As the appellants challenged unsuccessfully the constitutional validity of the Sales 
Tax Act before the High Court we do not consider that the order for costs passed by 
the learned Judges of the High Court should be interferred with. The appellants, 
however, will be entitled to costs in this Coiurt. 

K.S. Appeal allowed 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^B. P. Sinha, Chief Justice, J. C. Shah and N. Rajagopala 
Ayyangar, JJ. 

Subodh Gopal Bose . . Appellant * 

V. 


Ajit Kumar Haidar and others . . Respondents. 

Bengal Land Revenue Sales {Wext Bengal Amendment) Act ( VII of 1950), sections 4 and 1— Scope and effect. 

Section 4 of West Bengal Act (VII of 1950) grants relief to tenure holders e'ven in respect of revenue 
sales held before that date, if the provisions of section 7 (which give retrospective operation to the 
substantive provisions of the Amending Act, which had extensively cut down the rigouts of the old 
section 37) are attracted. Section 7 contemplates three kinds of cases, namely (1) a pending suit or 
proceeding fbr the ^ectment of any person in respect ofhis tenure or leasehold irrespective of whether 
or not the lease was for purposes connected -with agriculmre or horticulture ; (2) pending appeal or 
application for review or application for revision arising out of (1) above, the appeal or application 
being one by an u^ucc^ful plaintiff and not by an unsuccessful defendant, because the abatement 
contemplated by the section intended to close the door against an attack on pre-existing title and not 
against defence of such a title, and (3) a final decree or order made for ejectment. If a final decree 
for ejectaent has bew executed by delivery of possession of the land in question, before the commence- 
ment of the Amendmg Act the_ Legislature did not intend to Reopen such closed transactions. 
Except those m all the categonra (1) to (3) above, if the suit appeal, or proceedmg could not 
have been vabdly msUtuted, prefered or made, in terms of the Amendmg Act, all those pending suits 
or appeals or appheatrons would abate according to section 7 (1) (a) and the decree would become 
Amen^'g A^® section 7 (2). A pending appeal abates on the coming into force of the 

Appeal from the Judgment and Decree, dated 1 6th June, 1958 of the Calcutta 
High Court m Appeal from Original Decree No. 144 of 1948. 

Advocates with 
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JV. C. Challerjce, Senior Advocate (P. K. Ghosh, Advocate, with him), foi 
Respondents. 

The Judgment of the Court was delivered by 

Sinha, C.J . — ^The main question for determination in tliis appeal, on a certificate 
granted by the High Court of Calcutta, is the scope and effect of sections 4 and 7 of the 
Bengal Land Revenue Sales (West Bengal Amendment) Act (West Bengal Act Vli 
of 1950) ^vhich hereinafter will be referred to as the Amending Act— which came 
into force on 15th March, 1950. < ; 

The suit out of which tliis appeal arises was instituted as long ago as 6 th Decern- 
ber, 19453 ^^d has had rather a long and chequered career. The plaintiff, who, is 
the appellant in this Court, instituted the suit for ejectment of the defendants from 
the disputed property on the ground that he had annulled the defendants’ interests 
whatever they were, under section 37 of the Bengal Land Revenue Sales Act (Central 
Act XI of 1859), by virtue of his auction purchase, on 6th January, 1936, of the entire 
revenue paying estate, Touzi No. 6 of the 24 Parganas Collectorate. After the auction 
purchase aforesaid, he obtained possession from the Collector in May-June, 19363 
and thereafter annulled and avoided all intermediary interests except those protected 
under section 37 of Act XI of 1859, by appropriate notices, in or about June, 1936. 
The land in dispute was described in the plaint as Mai land of the said Touzi and 
other Touzies and the plaintiff asked for JChas possession to the extent of his l/6th 
share, jointly witli the defendants. The suit was contested by the first defendant 
respondent on a number of groimds, of which it is necessary to mention only the 
contention of fact, that the suit lands were not Mai lands, as alleged by the plaintiff 
and had never been assessed to revenue, nor were they included in the Mai assets of 
Touzi No. 6. It was also claimed by the defendants that the lands in dispute were 
Brabmottar Lakheraj lands which were never within the regularly assessed estate 
Touzi No. 6. Hence, the main issue, on question of fact, between the parties was : 

“ Is the land in dispute Mai land of Touzi No. 6 or is it Lakheraj ? ” On this qu«- 
tion, the learned Subordinate Judge, by his judgment and decree, dated 20th Aprn, 
r 948, held in favour of the plaintiff and decreed the suit for possession, with mesne 
profits, to be ascertained later. The learned Subordinate Judge held that the land 
in suit was Mai land of the Touzi No. 6 and other Touzies, and that the defendants 
interest was not protected from annulment under section 37 of the Act of 1859. The 
first defendant appealed to the High Court in July, 1 948 ; and the appeal was pend- 
ing when the Amending Act was enacted. When the appeal was put up for hearing 
before a Division Bench on 8th March, 1954, the learned Judges thought it necessary 
to call for a finding on the question whether possesion had already been delivered to 
the successful plaintiff in execution of the decree of the Trial Court, before the Amend- 
ing Act came into force. This enquiry was instituted in view of the sworn petition 
filed on behalf of the plaintiff at the hearing in the High Court that he had already 
obtained possession in execution of the decree on 29th March, 1949, and that, there- 
fore, section 7 of the Amending Act did not render the appeal void. The defendan t- 
appellant in the High Court contested this statement of fact. The learned^ Subordi- 
nate Judge submitted a finding to the High Court to the effect that possession of the 
disputed property had been delivered to the decree-holder, as alleged by him, on 
29th March, 1949. 

The High Court accepted the finding of the trial Court that possession had been 
delivered to the decree-holder in pursuance of the Trial Court’s decree. The High 
Court further considered tlie effect of the proceedings taken at the execution stage. 

It appears that the plaintiff had made an application for delivery of possession on 
28th March, 1949, and the folIoMng day, on 29th March, 1949, the judgment-debtor, 
who had already preferred his appeal to the High Court, filed a petition to the Court 
praving for one month’s time to bring a stay order from tne High Court 
and for stay of process meanwhile. The learned Subordinate Judge disposed of the 
petition, in the following terms : 

“Judgment-debtor files a petition, praying for one month’s time to bring a stay order and for 
stay of process in the meantime. Heard learnt lawyer. Recall and put up in tlic presence of botli 
parties. Inform Nazir.” 
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The High Court very elaborately considered the effect of this order with reference to- 
decided cases of different High Courts, and came to the conclusion that the delivery 
of possession which had been given to the decree holder was without authority and 
hence a nullity. The High Court then considered the effect of sections 4 and 7 of 
the Amending Act and came to the conclusion that the land in dispute being part of 
a permanent tenure, held rent free (Niskar), was protected under the provisions of 
the section aforesaid. The High Court took the view that the decree passed by the 
trial Court had become void under section 7 (2) of the Amending Act, and that 
section 7 (i) {b) had no application. It also took the view that section 7 (i) {a) 
would apply and on that account the plaintiff would be entitled to refund of the 
Court fees, as the suit had abated. But even so, the High Court was not prepared to 
accept the position that the defendant was entitled to the benefit of section 7 (i) (fl) 
to the effect that the suit pending at the appelfete stage had abated. 


In the result, the High Court allowed the appeal, set aside the judgment and 
decree of the trial Court and directed that Court to record an order of abatement of 
the suit and to pass an order for refund of Court fees in favour of the plaintiff. The 
High Court directed the parties to bear their own costs, both in the trial Court and 
in the High Court. 


On this appeal, it has been pointed out on behalf of the-appellant, that the suit 
when instituted was a good one in view of the provisions of section 37 of the Act XI 
of ^.859, and that section 4 of the Amending Act, which amended section 37 of the 
main Act would not govern the present controversy for two reasons, namely, (i) 
that delivery of possession had already been given to the plaintiff in execution of the 
decree of the trial Court in his favour, and that, therefore, the controversy had been 
finally closed in his favour, and (2) because section 4 was not in terms retrospective. 
It is true that section 4 begins with the words “ For section 37 of the said Act, the 
following section shall be substituted ” , and then follow the terms of the section, as is 
Prim facie, therefore, it is prospective in its operation. But when we look to 
me provisons of section 7, it becomes abundantly clear, as rightly pointed out by the 
High Court, that the section was retrospective in so far as it was made applicable to 
pending litigations. Section 7 is in these terms ; 

c 7' (<t) Every suit or proceeding for the ejectment of any person from any land in pursuancg- 

0 section 37 or section 52 of the said Act, and 


(<5) Every appeal or application for review or revision arising out of such suit or proceeding 
pending at the date of commencement of this Act shall, if the suit, proceedmg, appeal or application 
could not have been validly instituted preferred or made had this Act been in operation at the date 01 
ne institution, the preferring or the making thereof abate. 

. (2) Every decree passed or order made, before the date of commencement nf ^^is 

person from any land in pursuance of section 37 of setmon 52 of .j. 

“iecree or order could not have been validly passed or made had this Act been m g- . 

the date of the passing or making thereof, be void : Provided tliat nothing in thw 
any decree or order in execution whereof the possession of the land in respect of w Art 

order was passed or made, has already been delivered before the date of commencement ot this Act. 

j Whenever any suit, proceeding, appeal or application abate 
^y.j'koree or order becomes void under sub-section (2), all fees paid vn'ler > > 

Shall be refunded to the parties by whom the same were respectively paid. 

It is common ground that the present suit is one for ejectment 
section 37 of Act XI of 1859. Hence, section 7 ( i) (a) comes into f Jr- 

presently appear, section 7 (i) (a) would not apply to the appeal pending 1 p ^ ' 
Court. There cannot be the least doubt that the suit was pending m ^ 
on appeal, at the commencement of the Amending Act, it being we whether 

is a continuation of the original suit. That being so, the , -pei-ation 

the suit could have been validly instituted, had the Amending c of section 4 

at the date of the institution of the suit. That brings in the provisions of section 4- 

The relevant provisions of that section are as follows : 

4. For section 37 of the said Act, the following section shall be substituted, ^ , n-ngaf 

“37. (I) The purchaser of an entire estate in the P=™\aently^sett]^^dis^w 
sold under this Act for the recovery of arrears due on account of > 
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^&ee from all encumbrances which may have been imposed after the time of settlement and shall be 
-entitled to avoid and annul all tenures, holdings and leases with the following exceptions : — 

(a) tenures and holdings which have been held from the time of the permanent settlement either 
tfree of rent or at a fixed rent, or fixed rate of rent, and 

(1) (i) tenures and holdings not included in exception (a) above made, and 

(ii) other leases of land whether or not for purposes connected with agriculture or horticulture, 

-existing at the date of issue of the notification for sale of the estate under this Act : 

(2) For the purposes of this section : 

(a) (1) ' tenure ’ includes a tenure as defined in the Bengal Tenancy Act, 1885, 

* * * • * # * » 

By virtue of section 37 (i), as amended, the plaintiff as the purchaser of the 
■entire estate, Touzi No. 6, sold for recovery of arrears on account of that Touzi, had 
acquired the estate free from all encumbrances, and was entitled to avoid and annul 
all tenures, except those detailed in (a) and {b) of that section. Section 37 (i) 
would not come into operation in this case because the finding is that the defendants 
had failed t > prove the existence of the tenure since the time of the Permanent Settle- 
mient. But clause (6) (i) would apply if it was a tenure in existence at the date of the 
issue of the notification for the sale of the estate. The defendant’s property was a 
tenure so in existence, on the finding by the High Court that the tenure had been in 
existence from before 1910. 

On the facts so found, what is the legal position ? The Amending Act of 1950 
was intended to grant relief to tenure holders under proprietors whose estates had 
been sold under the Act of 1859, if those tenures had not been \sdped out as a result 
of annulment under section 37 of the old Act, and those annulments had become 
accomplished facts before the Amending Act came into force on 15th March, 1950. 
Section 4 grants relief to tenure-holders even in respect of revenue sales held before 
that date, if the provisions of section 7 which give retrospective operation as aforesaid 
to the substantive provisions of the Amending Act, which had extensively cut down 
the rigorous of the old section 37 are attracted. Section 7 contemplates three kinds 
of cases, namely, (i) a pending suit or proceeding for the ejectment of any person in 
respect of his tenure or lease-hold, irrespective of whether or not the lease was for 
purposes connected with agriculture or horticulture ; (2) pending appeal or applica- 
tion for review or application for revision arising out of (i) above, this appeal or 
application being one by an unsuccessful plaintiff and not by an unsuccessful defen- 
'dant, because the abatement contemplated by the section intended to close the door 
against an attack on pre-existing title and not against defence of such a title ; and 
(3) a final decree or order made for ejectment. A decree or order against which an 
appeal has been filed and has been pending on the date of the commencement of the 
Act, if it is by the unsuccessful plaintiff or applicant, would be covered by section 
7 (i) (b) ; whereas a decree or order for ejectment which has become final because 
either no appeal was preferred against it, or if there had been one, it has been finally 
decided, tvould be within the purview of section 7 (2). If such a final decree for 
ejectment has been executed by delivery of possession of the land in question, before 
the commencement of the Amending Act, the Legislature did not intend to icopcn 
such closed transactions. But except those, in all the categories (i) to (3) above, if 
the suit, appeal, or proceeding could not have been validly instituted, preferred or 
made, in terms of the Amending Act, all those pending suits or appeals or applications 
would abate according to section 7 (i) (a) and and the decrees tvould become 
-void according to section 7 (2). 

Under which catcgor>’ ^vould the suit in the instant case come? It is well 
settled that a pending appeal is a continuation of the suit out of which it arises. 
In other words, the suit is pending on appeal. Hence, the present suit, which was 
pending in the High Court on the date the Amending Act came into force, will 
■come within the pumew of section 7 (i) (a). It will not come under the second 
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category because it is not on appeal by an unsuccessful plaintiff, nor will it come under 
category (3) above, because the decree passed against the defendant had not become 
final in the sense already indicated. Hence, in partial disagreement with the High 
Court, we hold that the suit pending in the High Court on appeal had abated on 
15th March, 1950, under section 7 (i) (a) as soon as the Amending Act came into 
force. In this view of the matter, it is not necessary to consider the effect of the 
delivery of possession, given as aforesaid, during the pendency of the appeal in the 
High Court. 

In the result, tbe appeal fails and is dismissed, though not for the same reasons 
as prevailed in jhe High Court. In view of the fact that the suit has failed on account 
of the coming into force of the Amending Act during the pendency of the ligitation, 
there will be no orders as to costs in this Court also. 

K.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — S. J. Imam, N. Rajagopala Ayyangar and J. R. Mudholkar, JJ. 
Ajit Kumar Palit . • Appellant* 

V . 

The State of West Bengal and another . . Respondents. 

West Bengal Criminal Law Amendment {Special Courts) Act {XXI of 1949), sections 4 and 5 — Cognizance 
■of offences by Special Courts — Allotment of case by the State Government — Special Court may take cognizance 
in the manner laid down in section 190 (1) {a) and {b) of Criminal Procedure Code {V of 1898) — Effect of 
Amending Act {XXIV of 1960) on cases taken cognizance of. 

Sections 190 to 194 of the Code of Criminal Procedure show that proceedings may be initiated 
and cognizance of an offence taken either directly or upon transfer of a case or by commitment, or 
■on information filed by the Advocate-General. Direct cognizance can be taken only by certain 
classes of Magistrates specified in section 190 (1) of the Code. 

The Special Court is not a Sessions Court or a High Court as to require an order of committal 
by a Magistrate as a pre-condition for the emergence of its jurisdiction to proceed judicially with 
the matter. 

It is thus clear that there is no statutory requirement under the Criminal Procedure Code as 
to the class or character of material that must be before a Special Judge before he can assume and 
■exercise jurisdiction over a case. It was common ground that the same is not a requirement of the 
Special Courts Act either. 

The words “Court of Session” have a well-understood meaning and significance in the hierarchy 
■of Courts under the Code of Criminal Procedure and the Special Court is constituted not such a 
Court but as it is being vested ■with the powers of a Sessions Court though with modifications, the 
word “ deemed ” is used. If the Special Court is “ deemed ” to be a Court of Session, a doubt might 
arise as to whether the provision in section 193 (1) of the Code is or is not inconsistent with the Act 
{vide section 5 (2) of the Act), and hence to clear the position section 5 (1) enacts, so to say, that 
notwithstanding that a Special Court is “ deemed ” to be Court of Session section 193 (1) of Code 
■does not apply to it and an initial congizance by a Magistrate followed by an order of commitment 
is not necessary for cognizance being taken by the Special Judge. 

The observations in Bhajahari Mondal v. Slate of West Bengal, (1959) S.C.J. 191 ; (1959) M.L.J- 
(Crl.) 59 : 1959 S.C.R. 1276 were not meant to suggest that the jurisdiction of the Special Judge to 
proceed with the trial of a case duly allotted to him did not spring wholly from the allotment 
■which really was a substitute for a commitment under section 193 (1) of the Code, but depended 
in part at least on the existence of other material of a nature prescribed by statute disclosing the 
commission of an offence. 

The word " cognizance ” has no esoteric or mystic signficance in criminal law or procedure . 
It merely means become aware of and when used ■wi^ reference to a Court or Judge, to take notice 
of judicially. 

As soon as a Special Judge receives the orders of allotment of the case passed by the State Govern- 
tnent it becomes vested with jurisdiction to try the case and when it receives the record from the 
Government it can apply its mind and issue notice to the accused and thus start the trial of the pro- 
ceedings assigned to it by the State Government. 


> Or. A. No. 188 of 1961, 


7th November, 1962- 
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There are no express words in the Amendment Act (XXIV of 1960) which made it retrospec- 
tive or retroactive to operate from the commencement of the Act. The amendment relating to, 
as it is, obviously a matter of procedure would have applied to pending proceedings, but there was- 
nothing in the Amending Act invalidating proceedings commenced without reference to the amended 
provisions; in other words, the Special Judge having validly ac({uired jurisdiction to proceed with the 
trial of the case allotted to him, there was nothing m the Amending Act to deprive him of that 
jurisdiction. 

Tlie Amending Act does not purport to be declaratory but seeks in terms to carry out an amend- 
ment, in other words, to effect a change. The mere fact that the change effected conforms to a parti- 
cular interpretation which the words which previously existed might bear and which found acceptance 
at the hands of the Courts in a few cases, is, a wholly insufficient foundation to base an argument 
that it is declaratory and further tliat it must be taken to have declared the law from the commence- 
ment of the parent Act so as to invalidate all proceedings validly taken on a propgr construction of 
{he law as it then stood. 

Appeal by Special Leave from the Judgment and Order dated the 8th June, 
1961 of the Calcutta High Court in Criminal Revision No. 1557 of 1959. 

P.K. Chakravarti, Amiyalal Chatterjee and P. K. Mukherjee, Advocates, for Appellant- 

B. Sen, Senior Advocate (P. K. Chatterjee and P. K. Bose, Advocates, with him), 
for Respondents. 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, J. — This appeal raises for consideration the proper con- 
struction of sections 4 and 5 of the West Bengal Criminal Law Amendment (Special 
Courts) Act, 1949 (XXI of 1949) to which we shall refer as the Act. The 
Preamble to the Act recites that it was enacted to provide for the speedy trial of 
the offences specified in the Schedule. Section 2 empowers the State Government 
to constitute by notification in the Official Gazette one or more Special Courts- 
Section 4 enacts, to extract only the portion relevant to this appeal : 

“ Section 4 (1) NoUvithstanding anything contained in the Code of Crimmal Procedure, 1898, 
or in any other law, the offences specified in the Schedule shall be triable by Special Courts only. 


(2) The distribution amongst Special Courts of cases involving offences specified in the Sche- 
dule, to be tried by tliem, shall be made by the State Government.” 

This is followed by section 5 reading, again confining ourselves to the portioa 
material for this appeal ; 

“Section 5 (1) A Special Court may take cognizance of offences without the accused being 
committed to his Court for trial, and in trying accused persons, shall follow the procedure prescribed, 
by the Code of Criminal Procedure, 1898, for the trial of warrant cases by Magistrates, instituted 
otherwise than on a police report. 


(2) Save as provided in sub-section (1) or sub-section 1 (a), the provisions of tlte Code of 
Criminal Procedure, 1898, shall, so far as they are not inconsistent with the present Act, apply to the 
proceedings of a Special Court ; and for the purposes of the said provisions, a Special Court shall 
be deemed to be a Court of Sessions trying cases without a J ury, and a person conducting a prosecution 
before a Special Court shall be deemed to be a Public Prosecutor.” 

As^ recited in the Peramble and in section 4, there is a Schedule setting out 
the offences which are triable solely by these Special Courts. 

The tacts giving rise to the present appeal may now be stated. The police 
filed a report before the Clucf Presidency Magistrate at •Calcutta in February, 
1958 charging ten accused persons including the appellant, of offences under section 
jso-B read with section 409 and section 477, Indian Penal Code. Subsequently, 
by an order of the State Government dated 1st June, 1959 notified in the Official 
Gazette the said case was assigned to the Calcutta Additional Special Court under 
section 4 (2) of the Act, and in the said communication the names and description, 
of the accused as well as the offences with which they were charged were set out- 
Sometime later amendments were made to this Notification but nothing turns on 
them. On 26th September, 1959, Investigating Officer of the Enforcement 
Branch, Calcutta, filed a petition before the Special Judge praying that the Judge 
might be pleased to take cognizance of the case which had been alloted to him and 
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issue process against the several accused and pass such orders as he naight deem 
just. On the same day (26th September, 1959), the Additional Special Judge 
took cognizance of the offences and issued notices to the accused persons fixing a 
'date for their appearance. 

On receipt of this notice the appellant made an application before the Special 
Judge stating that the initiation of the proceedings against him based on the petition 
of the Investigating Officer, Enforcement Branch, Calcutta, was not proper and 
legal and that in consequence the Special Judge was incompetent to proceed in 
that matter. The Additional Special Judge rejected that petition. The appellant 
then moved the High Court of Calcutta in revision, urging the same ground, namely, 
that the Special Judge could not take cognizance of the offence on the “ complaint ” 
■of the police officer and had therefore no jurisdiction to proceed with the trial of 
the case. At this stage, it is necessary to mention that in two earlier decisions of 
the Calcutta High Court the view had been held that a Special Judge did not acqui' e 
jurisdiction to proceed with the trial of a case merely on an allotment of a case to 
him under section 4 (2) of the Act duly notified in the Gazette, but that to enable 
him to take “ cognizance ” of a case the provisions of section igo (i) of the Criminal 
Procedure Code had to be complied with and that having regard to the conclu- 
ding words of section 5 (i) of the Act extracted earlier, this had to be “ otherwise 
than on a police report.” 

In the previous decisions the learned Judges drew a distinction between “ cog- 
nizance ” of a case and jurisdiction to proceed with the trial and held that imless 
the Special Judge had material before him in the proper statutory form, he could 
not take “ cognizance ” notwithstanding the allotment of the case to him by the 
State Government with the result that he was incompetent to proceed with trial of 
•such a case. 

The Di-vision Bench before which the revision of the present appellant came on 
for disposal entertained doubts about the correctness of these two earlier decisions 
and accordingly the matter was referred for the consideration of a Full Bench. 
The questions referred were : 

(1) Does the Special Judge appointed under the West Bengal Criminal Law Ame-.dment 
(Special Courts) Act, 1949, to whom a case has been allotted by notification under section 4 (2) of 
the Act need a petition of complaint for taking cognizance of the case or does he take cog-.izance 
■whe . on receiving the Government notification and the record of the case from the Court of the 
Magistrate, he applies his mind to the facts of the case? 

(2) There was a second question which specially referred to the two earlier decisions and 
raised a query as to whether they had been correctly decided. 

The learned Judges of the Full Bench by a majority answered the questions in 
the follo\ving terms : 

“ A Special Court is said to have taken cognizance when on receiving the Government Notifi- 
cation of the allotment or distribution of the case and the records of the case, it applies its mind to 
the facts of the case and takes some steps for proceedings under the subsequent sections of Chapter 
XXI of the Code.” 

The second question was answered by saying that the earlier decisions referred 
to were incorrect. 

After the order of reference to the Full Bench and before the hearing of the 
reference, the West Bengal Legislature enacted Act XXIV of i960 — ^The West 
Bengal Criminal Law Amendment (Special Courts) (Amending) Act, ig6o. Section 2 
of this enactment effected changes in section 5 of the Act as extracted earlier, so 
that after the amendment it read : 

“ Seclxon 5 (1) A Special Court may take cognizance of offences in the manner laid down in clauses 
(a) and (i) of sub-section (1) of section 190 of the Criminal Procedure Code, 1898, without the accused being 
committed to his Court for trial, and in trying accused persons, ” 

the portion italicised being that newly added. 
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On of the points canvassed before the Full Bench related to the applicability of 
this provision to the present proceedings. The learned Judges observed that though 
the amendment being in relation to a matter of procedure might ordinarily apply 
to pending proceedings as well, it did not however have the effect of invalidating- 
proceedings already taken, in the absence of a specific provision to that effect and 
in consequence they held that the validity of the proceedings before the Special 
Judge and his jurisdiction to proceed with the trial 01 the accused was governed 
solely by the Act as it stood before the amendment. 

Following the opinion expressed by the Full Bench the revision petition filed 
by the appellant was dismissed. The appellant who comes here by Special Leave 
contests the correctness of the answer of the Full Bench on these points. 

We shall first take up for consideration the main question that arises in the 
case as regards the jurisdiction of the Special Judge to take cognizance of an offence 
without the procedure prescribed by section 190 (i) being complied with. 

In order to appreciate the scope of section 190 (i) of the Criminal Procedure 
Code it is necessary to mention tliat it is the first of a fasciculus of sections coijjprised 
in Part B of Chapter XV containing sections 190 to 199 dealing with the statutory 
conditions necessary for the initiation of criminal proceedings. Of these, sections 
190 to 194 form one group and it is sufficient to confine attention to them : 

“ 190 (1) Except as hereinafter provided, any Presidency Magistrate or District Magistrate or 
Sub-divisional Magistrate, and any other Magistrate specially empowered in this behalf, may take- 
cognizance of any offence — 

(a) upon receiving a complaint of facts which constitute such offence ; 

(1) upon a report in writing of such facts made by any police officer ; 

(e) upon information received from any person other than a police-officer, or upon his otvnt 
knowledge or suspicion, that such offence has been committed. 

( 2 ) 

( 3 ) » 

“ 191. When a Magistrate takes cognizance of an offence under sub-section (1), clause (c) of 
the preceding section, the accused shall, before any evidence is taken, be informed that he is entitled 
to have the case tried by another Court, and if the accused, or any of the accused if there be more- 
than one, objects to being tried by such Magistrate, the case shall, instead of being tried by such 
Magistrate, be committed to the Court of Sessions or transferred to another Magistrate.” 

“ 192 (1) Any Chief Presidency Magistrate, District Magistrate, or Sub-divisional Magistrate 
may transfer any case, of which he has taken cognizance, for inquiry or trial, to any Magistrate sub- 
ordinate to him. 

(2) Any District Magistrate may empower any Magistrate of the first class who has taken 
cognizance of any case to transfer if foi inquiry or trial to any other specified Magistrate in his dis- 
trict who is competent under this Code to try the acciwed or commit him for trial ; and such Magis- 
trate may dispose of the case accordingly.” 

“ j93 (1) Except as othenvise expressly provided by this Code or by any other law for the time- 
being in force, no Court of Sessions shall take ocognizance of any offence as a Court of original juris- 
diction unless the accused has been committed to it by a Magistrate duly empowered in that behalf.”' 

“ 194 (1) Tlic High Court may take cognizance of any offence upon a commitment made to. 
it in manner hereinafter provided. 

‘ Nothing herein contained shall be deemed to affect the provisions of any letters patent or 
law by which a High Court is constituted or continued, or any other provision of this Code.’ 

(2) (a) Notwithstanding anything in this Code contained, the Advocate-General may, with, 
the previous sanction of the State Government, exhibit to the High Court, against persons subject 
^ the jurisdiction of the High Court, informations for all purposes for which Her Majesty’s Attorney- 
General may- exhibit informations on behalf of the Grou-n in the High Court of Justice in England. 

(i) 

(c) 

W 

A perusal of these would show that proceedings may be initiated and cognizancc- 
of an offence taken cither directly or upon transfer of a case or by conunitment. 
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or on information filed by the Advocate-General. Direct cognizance can be taken 
only by certain classes of Magistrates specified in section 190 (i). It should be- 
noticed that the application oi this section is limited to Presidency Magistrates, 
District Magistrates, Sub-divisional Magistrates and other Magistrates specially 
empowered in that behalf and it is common ground that the judge of the Special 
Court appointed under section 2 of the Act is not within the class of Magistrates, 
designated by section 190 (i) and hence there can be no question of such a judge 
having to comply with its requirements before he can “ take cognizance of an 
offence ”, Nor is it the contention of the appellant that such Court is a Sessions Court 
or a High Court as to require an order of commital by a Magistrate as a pre-condition 
for the emergence of its jurisdiction to proceed judicially with the matter. 

It is thus clear that there is no statutory requirement under the Criminal Pro- 
cedure Code as to the class or character of material that must be before a Speciah 
Judge before he can assume and exercise jurisdiction over a case. It was common 
ground that the same is not a requirement of the Special Courts Act either. 

There were however certain matters which were relied on as pointing to a 
different inference to which we shall immediately refer. In the first place it was 
urged that section 5 (i) of the Act merely precluded an objection being taken to the 
jurisdiction of the Special Court by reason of there being no commitment, but did 
not positively provide whether or not other material was necessary before cogni- 
zance could be taken of the offence besides, of course, the order of allotment under 
section 4 (2). In other words, the argument was that the order of allotment was 
not either expressly or by necessary implication to be equated to a committal order 
under section 193 (1). This contention was sought to be reinforced by reference 
to the language employed in section 5 (2) of the Act whereunder the Special Court 
was not constituted “a Court of Session” but was only deemed to be one such indicating 
as it were, that it was not that in truth. We consider that this submission totally 
lacks substance. We are unable to draw the inference which learned Counsel for- 
the appellant does from the word “ deemed ” in section 5 (2) of the Act. The fact is 
that the wqrds “ Court of Session ” have a M'ell-understood meaning and significance 
in the hierarchy of Courts under the Code of Criminal Procedure and the Special 
Court is constituted not such a Court but as it is being vested with the powers of a 
Sessions Court though with modifications, the words “ deemed ” is used. If the 
Special Court is “deemed” to be a Court of Session, a doubt might arise as to whether- 
the provision in section 193 (i) of the Code is or is not inconsistent with the Act 
{Vide section 5 (2) of the Act), and hence to clear the position section 5(1) enacts, 
so to say, that notwi hstanding that a Special Court is “deemed” to be Court of 
Session, section 193 (i) does not apply to it and that an initial cognizance by a 
Magistrate followed by an order of commitment is not necessary for cognizance 
being taken by the Special Judge. 

If section 190 (i) and section 193 (i) of the Code do not apply, the next ques- 
tion that calls for consideration is what more besides the order of the State Govern- 
ment under section 4 (2) of the Act is needed to vest that Court -with jurisdiction to- 
proceed. It was suggested that section 5 (i) of the Act might at the best obviate 
the necessity for an order of commitment but that it did not on that account 
negative the need for some proper material on the basis of which alone “ cogni- 
zance ” may be taken and it was further submitted that in the case of a Judge of 
a Special Court cognizance of a case was different from jurisdiction to conduct the 
trial, the former being dependent on the existence of material which alone 
invested the Court or Judge with jurisdiction, so to speak, to initiate the pro- 
ceedings. Throughout the arguments of the learned counsel for the appellant there 
was an underlying assumption that jurisdiction to proceed with the trial of the case 
was different from “ cognizance ” which was some technical requisite necessary to 
invest the Judge or Magistrate with jurisdiction and that in ' the absence of 
proper material for cognizance being taken he was incompetent to proceed Mth 
the trial of the case allotted to him, - 
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Much of the arguments on this head was based on a passage in the judgment 
•of this Court in- Bhajahari Mondal v. The State of West Bengal^, which dealt mth the 
-Act. That passage runs ; 

“ The crucial date for the purpose of determining the jurisdiction of the Court would be the 
date when the Court received the record and took cognizance of the case and took any step in aid 
of the progress of the case and not when the evidence of the witnesses began to be recorded. Under 
.section 4 of West Bengal Act (W.B. Act XXI of 1949) as amended by the Act of 1952 the jurisdiction 
of the Court arises when the notification is issued distributing the case to a particular Special Court 
giving the name of the accused and mentioning the charge or charges against him which must be 
under one of the offences specified in the Schedule. In the absence of any of these elements the 
Special Court would have no jurisdiction.” 

It was stressed that reference was here made to two matters as necessary to 
■confer jurisdiction on the Special Court ; (i) The issue of the notification under 
'Section 4 (2) of the Act, (2) Receipt of the Record and “ the taking cognizance of 
the case ” and the taking of a step in aid of the progress of the case and it was urged 
'that the latter requirement brought in really the substance of section 190 (i) of the 
Criminal Procedure Code. We are satisfied that these observations were not 
meant to suggest that the jurisdiction of the Special Judge to proceed wi h the 
trial of a case duly allotted to him did not spring wholly from the allotment 
■which really was a substitute for a commitment under section 193 (i) of the Code, 
'but depended in part at least on the existence of other material of a nature pres- 
cribed by statute disclosing the conunission of an offence. Our reading is further 
strengthened by the fact that in a la er portion of the same Judgment -when 
•dealing with the applicability to the Special Judge of the curative provision in 
rsection 529 of the Code reading : — 

“ If any Magistrate not empowered by law to do any of the following things, namely : — 


(e) to take cognizance of an offence under section 190, sub-section (I), clause (a) or clause 
J*) ; t 


•erroneously in good faith does that thing, his proceedings shall not be set aside merely on the ground 
of his not being so empowered.” 

it was specifically pointed out that the provision wliich is applicable to Ma^strates 
•designated in section igo (i) is not applicable to the Special Judge who does not 
take cognizance in that manner. 


The provisions of section 190 (i)_ being pbviously, and on its own terms, inap- 
plicable, the next question to be considered is whether it is the requirement of any 
principle of general jurisprudence that there should be some additional material to 
•entitle the Court to take cognizance of the offence. The word “ cognizance ” 
has no esoteric or mystic significance in criminal law or procedure. It merely 
means, become aware of and when used with reference to a Court or Judge, to 
take notice of judicially. It was stated in Gopal Manvari v. Emperor^, by the learned 
Judges of the Patna High Court in a passage quoted with approval by this Court 
in R. R. Chari v. State of Uttar Pradesh^, that the word “cognizance” was used in the 
Code to indicate the point tvhen the Magistrate or Judge takes judicial notice of 
an offence and that it was a word of indefinite import, and is not perhaps always 
used in exactly the same sense. As observed in Emperor v. Sourindra Mohan Chu- 
/ckorbuUy'’-, “ taking cognizance docs not involve any formal action ; or Indeed action 
•of any kind, but occurs as soon as a Magistrate, as such, applies his mind to the 
suspected commission of an offence ”. Where the statute prescribes the materials 
on which alone the judicial mind shall operate before any step is taken, obviously 
•the statutory requirement must be fulfilled. Thus, a Sessions Judge cannot exercise 
That original jurisdiction which Magistrates specified in section 190 (i) can, but the 
material on which alone he can apply his judicial mind and proceed under the 
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(Code is an order of commitment. But statutory proidsion apart, there is no set 
anaterial which must exist before the judicial mind can operate. It appears to 
us therefore that as soon as a Special Judge receives the orders of allotment of the 
■case passed by the State Government it becomes vested with jurisdiction to try the 
case and when it receives the record from the Gk)vemment it can apply its mind 
.and issue notice to the accused and thus start the trial of the procee^ngs assigned 
ito it by the State Government. 

Some little point was made of the words “ otherwise than on a police report ” 
•occurring at the end of section 5 (i) of the Act. In our opinion, nothing turns on 
■th p-Tn . These words were not there in the Act as originally enacted in 1949, but 
-were introduced by an amendment effected by W. B. Act XXVI of 1956. In 1949 
the date of the ori^al enactment there were not two procedures prescribed for 
Being followed by Magistrates taking cognizance under the different clauses of 
section igo (1) of the Code. But the Criminal Procedure Code was amended by 
A.ct XXVI of 1955 when section 251 -A was introduced and uiider this new provision 
a. special procedure was introduced for the trial of cases of which cognizance was 
taken on a police report (section 190 (i) (J>)). The amendment of the Act by the 
inclusion of those words was merely to ensure the iaapplicahility of section 251-A 
to the procedure to be followed in special Courts and has obviously no further 
•significance. . , ; '' 

The next point for consideration is the effect of the amendement of i960 on the 
Jurisdiction of the Special Court to deal .with the case of the appellant. L^rned 
counsel lor the appellant addressed an elaborate argument on it but in substance 
the contention was that the amending Act was in essence declaratory since it had 
.-accepted the correctness of one of two interpretations which had been placed upon 
section 5 (i) of the Act as it originally stood. He therefore invited us to hold that 
the Legislature had thereby intended that that interpretatioU should govern "the 
■provision from the date when the Act was originally enacted. Before considering 
this point it is necessary to put aside certain matters : (i) It was hot contended 
that there were any express words in the amending Act wliich made it retrospective 
•or retroactive to operate from the commencement of the Act, (2) The amendment 
•relating to, as it is, obviously a matter of procedure would have applied to pending 
proceedings, but it was not suggested there v^as anything in the amending Act 
mvalidating proceedings commenced without reference to the amended provisions ; 
in other words, the Special Judge having validly acquired jurisdiction to proceed 
with the trial of the case allotted to him , there was nothing in the amending Act to 
■deprive him of that jurisdiction. 

It is in the backgrovmd of these considerations which tlie learned counsel did 
.not dispute, that his submissions have to be considered. Learned counsel referred 
us to a very considerable nmnber of decisions on the interpretation of statutes, 
"but we have not found them of assistance or even relevance. The amending Act 
•does not purport to be declaratory but seeks in terms to carry out an amendment, 
in other words, to effect a change. The mere fact that the change effected con- 
forms to a particular ' interpretation which the words ivhich previously existed 
might bear and which found acceptance at the hands of the Courts in a few cases, 
is, in our opinion, a ivhoUy insufficient foundation to base an argument that it is 
•declaratory and further that it must be taken to have declared the law from the 
•commencement of the parent Act so as to invalidate all proceedings validly taken 
•on a proper construction of the law as it then stood. 

We find therefore that there is no substance in the argument regarding the 
-effect of the amending Act upon which reliance is placed for the purpose of impugn- 
ing the jinrisdiction of the 'Special Court and we have no hesitation in repelling 
Tthat argument. 

The result is that the appeal fails and is dismissed. 

. V-S. 


s c j — II 


Appeal dismissed. 
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THE SUPREiME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — S. J. Imam, K. Subba Rao, N. Rajagopala Ayyangarand J. R. 
Mudholkar, JJ. 

Ram Lochan Ahir . . Appellant* 

V. 

The State of West Bengal . . Respondent. 

Evidence Act (/ of 1872), section 9 — Scope and effect — Super-imposed photographer as a means of identifying 
the skeleton as that of the murdered person — Whether admissible in evidence. 

Even if the super-imposed photograph (for identyj-ing the skeleton) tvas jjot admissible in 
ewdence, the verdict of the Jury and the conviction of the appellant could not be set aside because- 
there svas very cogent other e^■idence to prove the identity of the skeleton. 

The question at issue in the instant c^ is the identity of the skeleton. That identity could be 
established by its phjsical or visual acaminatioa xiith reference to any peculiar features in it which 
would mark it out as belonging to the person t\hose bones or skeleton it is stated to be. Similarly 
the size of the bones, their angularity or curvature, the prominances or the recessions would be features- 
which on examination and comparison might serve to establish the “ identity of any thing ” idthin- 
the meaning of section 9 of the Evidence Act (I of 1872). Thus the super-impost photograph is 
admissible evidence under section 9 of the Eindence Act. 

Appeal from the Judgment and Order dated the 28th/29th March,^ 1961 of 
the etcutta High Court in Criminal Appeal No. 769 of i960. 

D. J\f. Mukherjee, Advocate, for Appellant. 

P. K, Chakravarii and P. K. Bose, Advocates, for Respondent- 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, J . — ^This is an appeal on a certificate under Article 134 (i) 
(c) against the conviction of the appellant under section 302, Indian Penal Ctode, 
and Ae sentence for imprisonment for life passed against him for the said oflfence. 

One Pancham Sukla was an employee under the Calcutta Port Commissioner 
where also the appellant was employed. Pancham attended oflice last on the loth 
of March, 1960 and at about 5-30 that evening he was seen in the company of the 
appellant. That ^vas the last time he was seen alive and since then he has not 
b^n found. Pancham not having returned to his house his brother-in-Iaiv and 
another logded a report with the police stating that Pancham had been missing for 
the previous two days and in the said report gave a description of the missing person 
as well as the clothes that he wore at the time he left his residence. The fact that 
Pancham was last seen svith the appellant was stated in a further report which the 
brother-in-law lodged with the police on the ne.xt day 13th March, 1960. The 
appellant was arrested on 21st March, ig6o, and on interrogation by the police he 
stated that Pancham Suhla was dead and admitted that he had buried the body oP 
the deceased in the mud in a tank of which he gave a description. The place pointed 
out was searched and therefrom a human skeleton partly covered with a torn dhoti 
undenvear and a torn kurta in the side pocket of which was found a flag, were 
discovered. The appellant was also stated to have pointed out to the police in the 
course of further investigation that he had thrown a knife into the same tank. A 
search was made when not merely a knife but a shoe wth a rubber sole, a human 
lower jaw bone etc. were recovered. After some more investigation a complaint 
was laid before the Magistrate, -who after enquiry committed the appellant to take 
Iiis trial before the Sessions Court svhere he was tried svith the aid of a jury. 

The appellant ^vas charged tvith the commission of tsvo offences : (i) under 
section 364, Indian Penal Code, of having abducted Pancham Sukla in order that he 
might be murdered, and (2) the substantive offence of having committed the murder 
unders section 302, Indian Penal Code. It may be mentioned that at the trial the 
articles recovered — the dhoti, shirt, underwear, shoe and the flag were all identified as 
having belonged to and being ^vom by the deceased %vhen he was last seen. Thc- 
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jury accepted the evidence of the prosecution and returned a verdict of guilty against 
the appellant on both the counts. The learned Sessions Judge accepted the verdict 
and sentenced him to death under section 302, Indian Penal Code, and to rigorous 
imprisonment for life in respect of the offence under section 364, Indian Penal Code. 

The appellant filed an appeal to the High Court of Calcutta and the learned 
Judge acquitted the appellant of the offence of kidnapping under section 364, Indian 
Penal Code, but confirmed the finding of guilt as regards the offence of murder 
under section 302, Indian Penal Code, but reduced the sentence to imprisonment 
for life. 

Havino- regard to the points which have been urged before us we do not think 
it necessary to canvass the grounds upon which the learned Judges set aside the 
verdict of guilty returned by the jury and the conviction of the appellant by the 
Sessions Judge in respect of the offence under section 364, Indian Penal Code, 
but are concerned only with two points which have been made by learned counsel 
in support of the appeal. The first point urged relates to the identification of 
the skeleton which was found in the tank as that of the deceased Pancham Sukla ; 
in other words, whether there ^vas proof that Pancham Sukla was killed or had even 
died. The indentification of the skeleton rested on three distinct lines of evidence r 
(i) The statement of the appellant to the police under section 27 of the Indian 
Evidence Act which led to the discovey of the skeleton ; (2) The identification of 
the clothes shoes, etc., which were found on or near the skeleton as those which 
^vere worn by Pancham Sukla at the time he last left his house. The place where 
these articles were discovered in relation to that where the skeleton was found un- 
mistakably pointed to the articles having formed part of the dress of the person 
whose skeleton was there found, and (3) a photograph of Pancham Sukla super- 
imposed on the photograph of the skeleton. 

There was some argument before the Sessions Judge and the High Court as 
regards the admissibility in evidence of the super-imposed photograph as a means 
of identifying the skeleton as that of the deceas^ and it is this legal objection raised 
by the appellant that forms the ground of the certificate granted by the learned 
Judges of the High Court. Learned counsel urged before us that the super-imposed 
photograph was not admissible in evidence and that its reception vitiated the 
verdict of the jury. We are clearly of the opinion that even if this photograph 
was not admissible in evidence the verdict of the jury and the conviction of the 
appellant could not be set aside because there was very cogent other evidence to 
prove the identity of the skeleton. Since, however the learned Judges of the High 
Court have thought fit to grant a certificate, though they were themselves conscious 
of the fact that besides the photographs there was plenty of other evidence 
to sustain the conviction, we consider it proper to express our opinion on 


the question. 

The process adopted for taking the super-imposed photograph as explained by 
P, W. 18 the Assistant Chemical Examiner of the West Bengal Government was this : 
He first got a photograph of Pancham Sukla. This was photographed, the negative 
being taken on a quarter plate and the negative was enlarg^. He got the skull 
and as the skiill %vas broken in some parts the bones were pieced together and an 
photograph of the skull as reconstructed tv as taken. A negative of this 
was enlarged to the same size as the negative of the photo of the deceased with the 
angle and positions of the two being identical. The two negatives were then 
super-imposed. For the super-imposition the technique employed by him was 
thus explained : 


“ The ground glass of the camera was taken out, the negative of the photograph alleged of Pan- 
cham Sukla was placed on it, prominent markings of the negative were carefully jotted down on the 
ground glass, the markings being the followng, viz., nasion-nasomental hn^ malar bones with pr(^ 
^enc« and two outer canthuses and two inner canthuses of the two ^e balls and the inner ends^ 
of the supra orbital ridges, thereafter the ground glass was fitted m the camera, fte skull was so 
orientated that all the points of the skull came in exact position with the markmgs made on the ground 
glass as mentioned when the photograph of the skull was taken ; then the two negatives^ were placed 
by aligning in such a way that aU the points as mentioned above correspond^ on a se^tive bromide 
paper under an enlarger. The resultant is the photograph submitted to the Court. 
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The photographer who executed this work under the supervision of P, W. 18 
was Tapendra Nath Mazumdar, who was examined as P. W. ig. This super- 
imposed photograph showed the shape and contour of the bones of the face un- 
derneath the face as it looked when the deceased was alive, and the prosecution 
sought by means of this document to establish the identity of the skull as that of 
the deceased, or in any event to dispel any positive argument for the defence that 
the skull was not that of the deceased. 

The contention urged before us by learned counsel was that this photograph 
was not admissible under any section of the Indian Evidence Act. If learned counsel 
is right here, he could succeed in having this evidence rejected as inadmissible. 
We are, however, clearly of the opinion that it is admissible in evidence under 
section 9 of the Evidence Act. The section reads : 

“ 9. Facts necessary to explain or introduce a fact in issue or relevant fact or which support 
or rebut an inference suggested by a fact in issue or relevant fact, or which establish the identity of any thing 
or person whose identity is relevant, or fix the time or place at which any fact in issue or relevant fact hap- 
pened, or which sho'vt' the relation of parties by whom any such fact was transacted, are relevant in 
so far as they are necessary for that purpose.” 

The question at issue in the case is the identity of the skeleton. That identity 
could be established by its physical or visual examination with reference to any 
peculiar features in it which would mark it out as belonging to the person whose 
bones or skeleton it is stated to be. Similarly the size of the bones, their angularity 
■or curvature, the prominences or the recessions would be features which on examina- 
tion and comparison might serve to establish the “ identity of a thing ” within the 
meaning of section g. What we have in the present case is first a photograph of 
that skull. That the skull would be admissible in evidence for establishing the 
identity of the deceased was not disputed, and similarly a photograph of that skull. 
That a photograph of the deceased was admissible in evidence to prove his facial 
features, where these are facts in issue or relevant facts, is also beyond Controversy. 
Now what P.W. j8 with the assistance of P. W. 19 has done is to combinethese two. 
The outlines of the skull which is seen in the super-imposed photograph show the 
nasion prominences, the width of the jaw bones and their shape, the general con- 
tours of the cheek bones, the position of the eyepavity and the comparison'of these 
with the contours etc., of the face of the deceased as seen in the phofograph serve 
to. prove that features found in the skull and the features in the bones of the face 
of the deceased are identical or at least not dissimilar. It appears to us that such 
•evidence would clearly be within section 9 of the Evidence Act. 

The learned counsel for the appellant urged that the super-imposed photo- 
graph was„not a photograph of any thing in existence and was for that reason 'not 
admissible in evidence. This argument proceeds on a fallacy. In the first place, 
a super-imposed photograph is not any trick photograph seeking to make something 
appear different from what it is in reality. There is no distortion of truth involved 
in it or attempted by it. A super-imposed photograph is really two photographs 
merged into one or rather one photo^aph seen beneath the other. Both the photo- 
graphs are of existing things and they are super-imposed or brought into the same 
plane enlarged to the same size for the purpose of comparison. Possibly some 
illustrations might make this point clear. For instance, if the photo of the 
deceased when alive were printed on a transparent medium and that were placed 
above a photograph of the skull — both being of the same size — the visual picture 
seen of the two together would approximate to the document objected as inadmis- 
sible. In the above, it -woidd be seen both the photographs would be admissible 
in evidence and no objectiori could be taken to their being exaniined together. 
Again for instance, if instead of- a- two dimensional photograph we had first a 
hollow model of the head of the deceased say of transparent or semi-transparent 
material — constructed or made from a photograph, that certainly would be 
admissible in evidence provided there was proof that the model was exactly and 
accurately made. If the model were dismantled into segments and placed 
upon the skull wdth a view to show' that the cur\'es and angles, the prominences 
or depressions etc., exactly corresponded there could be no dispute that 
it would be a perfect method of establishing identity. If this were granted the 
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super-imposed photograph which is merely a substitute for the experiment with the 
model w'hich w'C have just no^v described would be equally admissible as evidence 
to establish the identity of a thing. - It was pointed out that this was the first occasion 
that in India an identity of a skeleton was sought to be established by means of 
super-imposed photographs and that P. W. 18 had done this experiment by re- 
ference to w'hat he had read in the books on the subject and that on that ground the 
evidence could not be accepted . Any deficiency in scientific accuracy might go 
to the weight of the evidence which in the case on hand w'as a matter for the jury 
to consider, but .we are now only on a very narrow.question as to whether it is ex- 
cluded from evidence as inadmissible. Our answer is that it was admissible in 
evidence. ' ■ 

The next point urged was that there had been a misdirection to the jury in 
setting out the s:a.tement of the accusal - to the police which led to the discovery 
of the skeleton. We have carefully gone through the charge to the jury" and are 
satisfied that there is no substance in this objection. The learned Sessions Judge 
has quoted extracts firom the decision of the Privy Coimcil in Kotayya v. Emperor'^ 
and of this Court in State of U. P. v. Deoman^ in which the scope of section 27 of 
the Indian Evidence Act has been discussed and has dra\vn to the attention 
of the jmy only that portion of the statement of the accused which led to the dis- 
covery of the skeleton and the knife etc. 

Lastly it was urged that the gfoimds upon which the learned Judges had set 
aside the conviction of the appellant of the_offence under section 364, Indian Penal 
Code, would necessarily lead to the conclusion that he could not be held guilty of 
an offence under section 302, Indian Penal Code. The argument -was on these lines. 
The learned Judges considered that the appellant had not, having regard to cer- 
tain facts which they considered had been made out, the intention of killing Pan- 
cham w'hen he took him out and that the killing must have taken place as a result 
of some quarrel which arose between them. From this learned counsel sought tcv 
urge : (i) that there was a quarrel, (2) that having regard to the quarrel the appel- 
lant must have had the right of private defence, and that (3) consequently killing 
was either fiilly protected or at the most it was a case of an offence xmder section 304, 
Part I, Indian Penal Code. We consider that there is no foundation for this argu- 
ment. The trial "was by jury whose verdict was that the appeUaent was guilty of 
murder. As we stated earlier, we are not now concerned with the correctness 
of the acquit al by the High Court of the appellant of the offence under section 364, 
Indian Penal Code or of the reasons on which that order was based. We must,, 
however, point out that there is no suggestion before us that save and except what 
we have discussed earlier there had been any misdirection by the Sessions Judge 
in his charge to the jury. There is therefore no scope for the argument that that 
verdict should be interfered wth or the conviction based on it altered on hypothetical 
considerations not formded on any facts on record. 

The appeal fails and is dismissed. 

K.L.B. Appeal dismissed^ 
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liave the effect of cutting down the clear meaning of the woi^ used by . the testator. Further, where 
•«nc of the ttvo reasonable constructions would lead to intestacy,- that should be discarded in favour 
■of a construction which does not create any such, hiatus. Adopting the construction suggested by 
. the respondent, in the event of the adopted son predeceasing the testator, there would be no intestacy 
.after the death of the testator’s wife, as the defeasance clause would not come' into operation. That 
■was the intention of the testator is also clear from the fact’ that he mentioned in -the will that no other 
' Tclation except liis wife and son should- take his property and also from the fact, that though he lived 
for about a quarter of a century after the e.xecution of the vyill, he never thought of changing the will 
■ though his son had predeceased his -wife.. Thus, imder the will, the gift over in favour of the son is 
.'•only by way of defeasance. 

,, Appeal by SpecialLeave from the Judgment and Order dated the 31st August, 
1951 of the Pimjab High Court in Letters Patent ApJpe'al No. 64 of 1949. ,, 7, 

S,'- P, Varmd, for . Appellant. ; : , , r. . , 

. ' Bishan Marain, Senior Advocate <{A.lD. Mathur, Advocate, wth him), '.for 

^Respondent. ■ ^ ■ ■; r-.V’ . ; ■ 

• ’ 'The Judgment of ' the Court was delivered 'by • ii” 1.. ' ■ ' ; - 1’ ' f 

Subba Rdo, j." — ^Thk appeal raises tW ques'don . of the' -construction of a .^vill 
•executed by one Girdhari Lai in the year 1897.' 

' ■' -Girdhari ;Lal, a. resident -of Delhi, .executed a -will dated .February 8, 1897, 
bequeathing his property, both movable andjinunoyable, to' .ms ^vife, Mst. Kishen 
;;Dei, and adopted son, The adopted son predece^ed Girdhari Lai. After the 
'•death of Girdhari Lai in .1923' Mst.,Kisheh Hei executed a.irill dated 'October 8, 
.1941^ bequeathing the property in dispute' iVi?. houseNo. ,Q645,'sitiiate in Delhi, to 
her -brother’s grandson, Rameshwar Das. One Pearey Lal,-.wh6"is the' defendant 
.in .this case, has been ' in occupation^ of a portion of, the said' house. After the 
-death of Mst. Kishen Dei, Pearey Lai refused, to, execute a lease deed in favour of 
Rameshwar Da's or pay him the rent in respect of the portion ,bf the house occupied 
by him. R^eshwar Das^had therefore to file a'suit in the Court of the Subordinate 
.Judge, Delhi, for e'ricting-the defendant from the-poitioh of the house occupied by him. 
The defendant, inter alia ', pleaded that the, plaintiff Had no title"’t6 the said property, 
as Mst. Kishen Dei did not get' an absolute interest therein under the will of her 
.husband ; he further pleaded that Girdhmi Lai during his lifetime dedicated the 
C'-said house under a will executed by him'to'Sh'iv Temple in Gali PatasHe Minor 
and appointed him to be trustee of the said House. The learned Subordinate 
Judge found that imder the will executed by Girdhari Lai, Mst. Kishen Dei got, an 
absolute interest in the house. He fimther found that the •will set up by the defen- 
dant whereunder he claimed that the house was dedicated to the said Minor had 
not been proved arid that on. the date when it was alleged to have been executed, 
Girdhari Lai was not 'of sound mind, Iii the result, he made a decree in favour 
of the plaintiff. On appeal the learned District Judge held that under the Avill 
•of 1897 executed by Girdhari Lai, Kishen Dei got only a limited estate and, there- 
fore, she could not under a -will confer any interest on the plaintiff. In that view, 
he did not give his finding on the question whether the will set up by the defendant 
- was true and valid. The decree of the learned Subordinate Judge was set aside 
and the suit ^vas dismissed. The plaintiff preferred a Second Appeal to the High 
Court of East Punjab at Simla. Khosla, J., held, on constriiclion of the ■will of 1897, 
that under the said will the testator gave a life interest to Mst. Kishen Del and made 
. ■ a gift over to the adopted son ; but as the gift over failed, the life estate became an 
absolute estate under section 112 of the Indian Succession Act. Alternatively he 
also found that on the wording of the ivill Mst. Kishen Dei got an absolute interest 
in the property. In the result he set aside the decree of the District Judge and res- ' 
tored that of the Subordinate Judge. It may be noticed at this s.age that no argu- 
ment was made before Khosla, J., that the defendant acquired a title to the portion 
of the house under a subsequent will executed by Girdhari Lai ; presumably in 
view of the finding given by the learned Subordinate Judge that the executant was 
not of soimd mind at the time the will was alleged to have been executed, no attempt 
was made to sustain Its execution or validity. The defendant preferred a Letters 
Patent Appeal against the said judgment to a division Bench of the same High Court. 
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The said appeal was disposed of by Weston, C. J., and Falshaw, J. Weston, C. J., 
who delivers the Judgment on behalf of the Bench, held on a construction of the 
will of 1897 that the intention of the testator should be taken to be that at any rate 
on failure of the bequest to Nathi Mai, the testator’s widow Mst. Eashen Dei should 
take an absolute interest in his property. The i^vision Bench confirmed the judg- 
ment of Khosla, J. It may again be noticed that "even before the division Bench 
the defendant did not rely upon the will alleged to have been executed by Girdhari 
Lai in his favour . The present appeal has been filed by Special Leave against the 
said judgment. 

Mr. Verma, learned counsel for the appellant, raised before us the follo\ving 
two points : 

(i) On a true construction of the will of 1897, 'executed by Girdhari Lai, 
Mst. KdshenDei only got a life estate thereunder and, therefore, the plaintiff did not 
get any title to the property under the will “executed by her in his favour. (2) The 
High Court went wong in®not considering and giving a finding on the question of 
the .truth and validity of the will alleged to have been executed by Girdhari Lai in 
defendant’s favour. , . , ’ 

^ > i 

) As the first question turns upon the construction of the will executed' 'by 
Girdhari Lai in 1897, ^ will be convenient to read the relevant part thereof. Ex-P. i 
is the ivill executed by him on February, 8, 1897. After the usual preamble that 
appears in avUIs, the testator proceeds to state t — 

f , 

“Further, I have reached the age of nearly 50 years and with my consent Nathi Mai, a boy of 
7 years, has been adopted and an' agreement has been got written from his father Bega Mai. Now 
my wife, Ivist. Kishen Dei, daughter ofBega Mai, is living and I have got one storeyed house situated 
in the City of Delhi, Bazar Khari Baoli, inside Gali Batashan and some goods and my belongings 
are in my possession without partnership with anybody else. As long as I the testator am alive, 
I shall remain malik of entire movable and immovable property and am entitled to do whatever 
I wish to do. When I die then Mst. Kishen Dei, my wife, and after the death of the said Mussam- 
mat, my adopted son Nathi Mai, will become malik of all my movable and immovable property 
without partnership with anybody. The said Mst. Klishen Dei should live in this house and 
said Nathi Mai will get all the proprietary rights just hkc the testator. And no relation of nsdne 
has and will have any kind of claim to my movable and immovable property left by me.” 

It must be conceded that there is’ some conflict of ideas in the document ; but 
in construing a will executed in 1897 the Court should tryits best to get at the in- 
tention of the testator by reading the will as a whole. We must accept, if possible, 
such construction as would give to every expression some effect rather than that 
which would render any of the expressions inoperative. Another rule which may 
also be useful in the context of the present will is that the words occurring more than 
once in a will shall be presumed to be used always in the same sense unless a con- 
trary intention appears from the will ; see section 86 of the Indian Succession Act. 
So, too, all parts of a will should be construed in relation to each other ; vide sec- 
tion 84 of the said Act. It is also a well recognized rule of construction that the 
Court MU look at the circumstances under winch the testator makes his will, such 
as the state of his property, of his family and the like : see section 75 of the said Act. 

The circumstances under which the will was executed by the testator may be 
gathered from the wiU itself. The testator had a wife and an adopted son. He 
had no other near relations to be provided for. The only objects of his attach- 
ment and love were his wife and the minor adopted boy. He was anxious to pro- 
vide for both of them. The object could be achieved in three ways, namely, (i) 
by conferring a life estate in his property on his wife and giving a vested remainder 
in the same to his adopted son ; (ii) by making a. joint bequest to both of them - 
and (iii) by making a bequest of an absolute interest to his wife Mth a gift over to 
his son operating by way of defeasance. Learned counsel for the appellant relies 
upon the foUowing passage in the will. “The said Mst. TLishen Dei should live 
in this house and said Nathi Mai wiU get aU the poprietary rights just like the testa- 
tor ” in support of the contention that in this sentence the testator made a clear 
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distinction between the nature of the estate given to the wife and that given to his 
son. He contends that the direction that Mst. Kishen Dei should only live in the- 
house indicates that her interest was only a life interest in tlie house whereas the- 
direction that Nathi Mai should be in the place of the testator indicate that he had 
absolute rights which the father had. If this sentence is disanuexed frpm the rest 
of the document^ it may lend som'^" colour to the said argument, but in the context 
of the other recitals in the document, it fits in the scheme ofbequest clearly expressed 
by the testator. The testator described his interest in the property thus : 

“ I shall remain malik of entire movable and immovable property and am entitled to do what- 
ever I wish to do. When I die then Mst. Kishen Dei, my wfe and after the death of the said Mussam- 
mat, my adopted son Nathi Mai, -will become malik of all my movable and immovable property 
without partnership with anybody.” 

It is not disputedpand it cannot be disputed, that the said description of his 
rights is that of an absolute interest , The expression “ malik ” has a well known 
connotation and it has found judicial recognitionin various decisions of High Courts 
and the Privy Coimcil. It may not be a term of art bu^is a word of definite con- 
tent that has become part of the vocabulary of the common, men and particularly 
of document writers. When the testator used the said word he must have intended 
to convey the accepted meaning of said word. In Sasiman Choudhurain v. Shiv J\farain^ 
the Privy Council said that the term “ malik ” when used in a tvill or other docu- 
ment is descriptive of the position which a devisee or donee is intended to hold and 
has been held apt to describe an owner possessed of • full proprietary rights, in- 
cluding a full right of alienation, unless there is something in the context or in tlie 
surrounding circumstances to indicate that such full proprietary rights were not 
intended to be conferred. This Court, fn Ram Gopal v. JPand Lal^, accepted the 
said observations of the Privy Council as a correct statement of law, but added that 
it should be taken with the caution which the Judicial Committee uttered in the 
course of the same observation, namely, that “ the meaning of every word in an 
Indian document must always depend upon the setting in which it is placed, the 
subject to which it is related and the locality of the grantor from which it receives 
its true shade of meaning ”. It is not necessary to multiply decisions, as the ex- 
pression “ malik ” has been consistently understood by Courts as conveying the idea 
of absolute ownership. It must, therefore, be held that the testator used the word 
malik ” to describe his aboslute interest in the property. Apart from the meaning 
generally given to this -ivord, the testator, himself furnished a dictionary for inter- 
preting the said term in the will . With the knowledge of the meaning of the word 
“malik ” the testator proceeded to describe the interest conferred on liis -svife in 
the same terms, namely, that she should become “ malik ” without partnership 
with anybody. If the will stopped there there could not have been any controversy 
as regards the nature of the bequest. But the testator proceeded to state that after 
the death of his ivife, his adopted son would become “ malik ” without patnership 
with anybody. The words must bear the same meaning i.e., the testator intended 
that after the death of his wife, his adopted son should become the absolute owner 
of the property. These two bequests/»nma fade appear to be inconsistent with each 
other, for there are two absolute bequests of the same property in favour of his -wife 
and, after her death, in favour of his son. Two constructions are possible : one 
is to accept the first and negative the second on the gound that it is repugnant to 
the first ; the other is to make an attempt to reconcile both in a way legally permis- 
sible. Both can be reconciled and full meaning given to all the words used by the 
testator, if it be held that there was an absolute bequest in favour of the -wife with 
a gift over to operate by way of defeasance, that is to say, if the son survived the 
wife, the absolute interest of the wfe would be cut down and the son would take 
an absolute interest in the same. If that was the construction, the statement in 
the Avill relied upon by learned counsel for the appellant could also be reconciled 
■\vith such a bequest. That statement recorded a wish on the part of the testator 
that his wife should reside in the house, for he wanted his minor son and wife to con- 
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tinue to live in his house. The second part of the statement also recorded a wish 
on his part that his wife should keep the property intact and hand over the same to 
his son, who would also be a full owner like himself. Be it as it may, the said state- 
ment could not detract from the clear words used earlier. If the argument of Lear- 
ned counsel for the appellant be accepted, this Court would be re-writing the will for- 
the testator and introducing words which were not there ; it would be cutting down 
the meaning of the words which the testator designedly used to convey a larger in- 
terest to his wife. Where apparently conflicting disposition can be reconciled by 
giving full effect to every word used in a document, such a construction should bei 
accepted instead of a construction which would have the effect of cutting down the: 
clear meaning of the words used by the testator. Further, where one of the two 
reasonable constructions would lead to intestacy, that should be discarded in favour 
of a construction which does not create any such hiatus. If the construction 
suggested by Learned counsel be adopted, in the event of his son predeceasing- 
the testator, there would be intestacy after the death of the wife. If the construction 
suggested by the respondent be adopted ; in the event that happened it would not 
bring about intestacy, as the defeasance clause would not come into operation. That 
was the intention of the testator is also clear from the fact that he mentioned in the- 
will that no other relation except his wife and son should take his property and also 
from the fact that though he lived for about a quarter of a century after the execu- 
tion of the will, he never thought of changing the will, though his son had 
predeceased his wife. 

Learned counsel for the appellant relied upon the decision ofVaradachariar, J.j- 
in Subbamma v. Ramanaidu^. There the testator created a limited interest in favour 
of the widow followed by gift over to grandchildren . In describing the bequest in 
favour of the widow, the testator used the word “ Hakdar ” meaning “ Owner.” 
Still the learned Judge held that the -widow took only a women’s estate and the 
grandchildren took the remainder. The learned Judge observed : 

*’ To avoid such a possibility, the proper rule of construction has been held to be to take the 
will as a whole ; and the presence of a gift over, which is _ not a mere gift by way of defeasance,, 
has generally been held to be an indication that the prior gift was only a limited interest.” 

The learned Judge also relied upon the other circumstances of the \vill in coming 
to that conclusion. This decision accepted the same proposition which this Court 
has laid down in Ram Gopal v. J^and Lal^, namely, that the entire document should 
be considered in arriving at the intention of the testator. No decision on the cons- 
truction of a will can be of use in construing another document, unless all the im- 
portant recitals are similar. A document will have to be construed on its own. 
terms. In the circumstances of the present document, we have come to the con- 
clusion that under the will the gift over in favour of the son is only by way of 
defeasance. 

We cannot allow the learned counsel to raise the second contention, for it 
was not raised before the District Court, before Khosla, J., and before the division 
Bench of the High Court. It was raised before the Subordinate Judge, but the 
learned Subordinate Judge held, on the evidence, that the will had not been 
proved and indeed he came to the conclusion that the testator was not of sound 
mind on the date when the will was alleged to have been executed. The point 
raised a mixed question of fact and law and there are no exceptional grounds foi- 
deviating from the usual practice of this Court and allowing the appellant to raise- 
this point here when he failed to do so in the two Courts below. 

In the result, the appeal fails and is dismissed with cost. The appellant will' 
pay the Court-fee on the memo, of appeal. 

K.L.B. ' Appeal dismissed^ 
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THE SUPREME COURT OF INDIA. 

( Civil Appellate J urisdiction) . , 

Present : — P. B, Gajendragadkar, K. N. Wanchoo, M. HidayatullaH, 
K.C. Das Gupta and J.C. Shah^ JJ. 

j\rjan Singh and others . . Appellants* 

V. 

Narain Singh and others . . Respondents. 

Custom — Punjab — Jats — Customary Law — Punjab Laws Act, 1872, section 5 — Descendants of adopted 
son — Right of inheritance to the estate of a member in the natural family— Special custom — Onus of proof. 

, When there is a conflict between the record of custom made in Rattigan’s Digest of Customary 
Law and the local Riwaj-t-am, prtma facte, the latter would prevail to the extent of the inconsistency 
and it would be for the person pleadmg a custom or incident thereof different from the customi 
recorded in the Rtwaj-i-am to prove such custom or incident. ' 

Question 76"in the Rtwaj-i-am was directed to ascertain the right of the adopted son to inherit 
the estate of his natural father ;.it did not seek elucidation on the right of the adopted son to inherit 
the estate of any collaterals of the natural father and the fact that in the answer it was recorded that 
to the estate which would devolve upon ,his adoptive father as a collateral of his natural father he 
has a right of inheritene, strongly supports the view tha"! the village elders in replying to the question I 
were only concerned with the right of an adopted son to inherit the property of his natural father and 
were not concerned to dilate upon any right to collateral succession in the natural family. ( , 

In the instant case, it is sufficient to observe that in Article 48 of Rattigan’s Digest it is recorded 
that an heir appointed in the manner described (an adopted son) does not thereby lose his right to 
succeed to property in his family and nothing inifonsistent therewith is shown to be recorded in fhe 
Riwaj- 1 -am of the District. ' 

, Appeals from the Judgment and Decree, dated 25th April, 1956 of the Punjab 
Higli Court in Civjl Regular Second Appeals Nos. 158 and 159 of 1949 
xespectively. 

N. S. Bindra, Senior Advocate {K. L. Mehla, Advocate, with him), for 
Appellants (In both the Appeals). 

Gurbachan Singh, Senioi Advocate, {Harbans Singh and M.L. Kapur, Advocates 
with him), for Respondents (In C.A. No. 224 of 1961). 

The Judgment of the Court was delivered by i ' 

Shah, J.— These appeals arise out of two suits relating to certain agricultural 
Jands situate in Village Umri Ana, Tehsil Zira, District Ferozepore in the Punjab. 
'The dispute relates to the right to inherit the estate of one Harnam Singh.who was 
the last male holder. The disputing parties are descended from Sahib Singh as 
'disclosed by the following genealogy : — 

Sahib Singh 


Hamir Singh Wazir Singh 


Chuhir Singh 
1 

1 ! 

Ghuda Singh Kahan 

1 1 

Singh 

Attar Singh 

Mangal Singh 

Daughter 
Mst. Bishno 
(married 
again) 

1 . 

Ramji 

Singh 

Dasaundha 

Singh 

Narain Singh 
(Pltff.) 


1 

Tehl Singh Aijan Singh 

(Defdt. 2) (Defdt. 1) 


IBathshish Singh Ajaib Singh Muklitar Singh I 

(Pltff.) (Pltff.) (Pltff.)~ I , 

Roor Singh Bhola Singh 

Harnam Singh 

M 


Mst. Tcjo ~ ~ ■ _ Mst. Gejo 

(died without issue) , , (died without issue) 


* C. As. Nos. 223 and 224 of 1961. 


12th February, 1963. 
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Harnam Singh, grandson of Kahan Singh, died leaving him surviving two daughters 
Mst. Tejo and Mst. Gejo and no male lineal descendant. The property of Harnam 
Singh devolved upon his two daughters in equal shares. On the death of Mst. 
Tejo without issue the entire estate was entered in the name of Mst. Gejo bv the 
revenue authorities. Mst. Gejo also died in 1942 without leaving any issue surviv- 
ing her. By order dated 6th September, 1945, the Assistant Collector directed that 
the entire estate he entered in the^name of Narain Singh, son of Dasaundha Singh 
and Bakhshish Singh, Ajaib Singh and Mukhtar Singh, sons of Ramji Singh — 
who will hereinafter be referred to collectively as ‘ the plaintiffs ’. In appeal to 
the Collector of Ferozepore the order of the Assistant Collector was set aside and 
the estate was directed to be entered in the names of Tehl Singh and Arjan Singh, 
sons of Mangal Singh — ^who will hereinafter be referred to collectively as ‘the defen- 
dants ’. The Commissioner of the Division confirmed the order of the Collector. 

The plaintiffs who are the descendants of Ghuda Singh then instituted sui^ 
Ho. 9 of 1947 in the Court of the Subordinate Judge, Zira, for a decree for possession 
of the estate of Harnam Singh, barring a small area of 8 Kanals and 1 1 Marlas — 
Khasra No. 325 — ^which was, in their possession. The defendants, who are the 
descendants of Wazir Singh in their turn commenced an action (Suit No. 13 of 1 947) 
for possession of Khasra No. 325 against the plaintiffs. Each side claimed title to 
the estate of Harnam Singh accordihg to' the customary law applicable to the Jats 
residing in Tehsil Zira, District Ferozepore. It was the case of the plaintiffs that 
notwithstanding the adoption of Ghuda Singh by his maternal uncle Bhan Singh, 
Ghuda Singh’s descendants were not excluded from inheritance to the estate of a 
member in the natural family of Ghuda Singh. It was submitted by the plaintiffs 
that the family of the plaintihTs and Harnam Singh was governed by ^amindara 
Riwaj-t-am (general custom obtaining amongst the Zamindars) by virtue of which 
a son adopted in another family and his descendants do not lose their right to in- 
herit in their natural family, because by the adoption according to the custom 
of the community the adopted son does not completely sever his connections with 
his natural family. The defendants on the other hand claimed that in the District 
of Ferozepore every adoption in a Hindu family is ‘ formal ’ and according to^ the 
Riwaj~i~am of the Di^rict an adopted son is excluded from the Tight to inherit in 
his natural family. Consequently Ghuda Singh who was adopted by Bhan Singh 
could not inherit the estate of Hamir Singh, hrs adoption operating as a complete 
severance from the natural family. The sole dispute between the parties was there- 
fore as to the customary law applicable to the rights of a son adopted in a Jat family 
residing in Tehsil Zira, District Ferozepore. 

The two suits were consolidated for trial. The Subordinate Judge held that 
all dteremonies relating to adoption were performed and Ghuda Singh ceased to be 
a member of the family of his natural father according to the custom prevailing 
in the District, and the plaintiffs who were the descendants of Ghuda Singh could 
not inherit the estate of Hamir Singh. In so holding he relied upon the manual of 
Riwaj-i-am of Ferozepore District prepared in 1914, which, In his view, recorded 
that when any adoption in the District takes effect the adopted son stands ‘ trans- 
planted to the family of the adopter,’ In appeal the District Court Ferozepore, 
held that in the case of Jats of Ferozepore District by special custom prevailing in 
the District, the adopted son had the right to Inherit collaterally in the family of 
his adoptive father only and could not Inherit collaterally in his natural father’s 
family. In Second Appeal the High Court of Punjab set aside the decree passed 
by the District Court. In the view of the High Court the record disclosed no evi- 
dence that the adoption of Ghuda Singh made by his maternal uncle Bhan Singh 
was formal and In the absence of any such evidence It must be presiuned that the 
adoption was a customary appointment of an heir and not a formal adoption under 
the Hindu law, and that there was ^overwhelming authority in favour of the pro- 
position that by reason of a customary adoption the adopted son and his descendants 
were not excluded from the right to inherit to collaterals in the natural family. 
The High Court accordingly held that the plaintiffs as grandsons in the male line 
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of Ghuda Singh were entitled to inherit the estate of Hamir Singh. With certificate; 
of fitness granted by the High Court, these two appeals are preferred by the defen- 
dants. 

It is common ground that Ghuda Singh was adopted some time before 1856- 
by Bhan Singh, his maternal uncle. The dispute between the parties has to be 
resolved by applying the customary law applicable to the parties, because section 5. 
of the Punjab Law^s Act, 1872 which governs the parties provides that : 

“ In questions regarding succession special properly of females, betrothal and marriage, divorce,, 
dower, adoption, guardianship, minority, bastardy, faniily relations, -wiUs, legacies, gifts, partition, or 
any religious usage or institution, the rule of decision shall be — 

(a) any custom applicable to the parties concerned, -^vhich is not contrary to justice, equity or 
good conscience, and has not been by this or any other enactment altered or abolished, and has not been 
declared to be void by any competent authority; 

(i) The Mohammadan Law in cases where the parties are Mohammadans, and the Hindu. 
Law, in cases where the parties arc Hindus, except in so far as such law has been altered or abolished 
by l^islative enactment, or is opposed to the provisions of this Act, or has been notified by any such- 
custom as is above referred to. ” 

In Daya Ram v. Sohel Stngh^, Robertson, J., (at page 410) in dealing with the true; 
effect of section 5 observed ; 

“ In all cases it appears to me under this Act, it lies upon the person asserting that he is ruled in re- 
gard to a particular matter by custom, to prove that he is so governed, and not by personal law, and- 
further, to prove what the particular custom is. There is no presumption creatM by the clause in' 
favour of custom ; on the contrary, it is only when the custom is established that it is to be the rule oT 
decision. The Legislature did not show itself enamoured of custom rather than law, nor does it show 
any tendency to extend the ‘principles’of custom to any matter to -which a rule of custom is not clearly 
proved to apply. It is not tiie spirit of customary law, nor any theory of custom or deduction from 
other customs which is to be airule of decisions, but only ‘any custom apphcable to the parties concerned. 

which is not ; and it therefore appears to me clear that when either party to a suit sets up- 

‘custom’ as a rule of decision, it lies upon him to prove the custom which he seeks to apply ; if he fails- 
to do so clause {b) section 5 of the Punjab Laws Act applies, and the rule of decision m-ust be the per- 
sonal law of the parties subject to the other provisions of the clause.” 

This view was affirmed by the Judicial Committee of the Privy Council in AbduV 
Hussain Khan v. Bibi Sana Den and another^ In Vaishno Ditli v. Rameshri and others^,. 
the Judidal Committee observed at page 421 ; 

“ * * * * * their Lordships are of opinion that in putting custom in the fore- 

front, as the rule of succession, while lea-ving the particular custom to be established, as it necessarily 
must be, the Legislature intended to recognise the fact that in this part of India inheritance and the 
other matters mentioned in the section are largely regulated by a variety of customs which depart from_ 
the ordinary rules of Hindu and Mohammadan law.” 

The pleadings ako disclose an -unanimity that the rights of the parties have to be 
adjudged in the light of the customary law applicable and not by the rules of Hindu 
Law. The relevant general custom which is applicable in the matter of adojition 
is to be found in Rattigan’s Digest of Civil Law for the Punjab, 13th Edition, page- 
572 : 

Article 48 : 

“ An heir appointed in the manner above described ordinarily does not thereby lose his right to 
succeed to property in his natural family as against collaterals, but does not succeed in the presence o L 
his natural brothers. ” 

Article 49 : 

“ Nor, on the otlier hand, does the heir acquire a right to succeed to the collateral relatives of the 
person tvho appoints him, where no formal adoption has taken place, inasmuch as the relationship 
established between him and the appointee is a purely personal one.” 

This adoption, according to Rattigan is irrevocable and an adopted son cannot 
relinquish hk status. Article 52 sets out the rights of the adopted son. It states t 

' “ The appointed heir succeeds to all the rights and interests held or enjoyed by the appointee, and 
semble, would succeed equally with a natural son subsequently bom ”. - , 


L (1906) P.R.N 0 . 110 3. (1928) 55 M.L.J. 746 : L.R. 55 LA- 

2, (1918) 34 M.L.J. 48 : L.R. 45 LA. 407(421). 

10 . . * . . ' 




^3 ARJAN-’SINGH V. NARAIN SINGH {Shah, J.). 93 

There is a long course of decisions in the High Court of Lahore and the High 
fCourt of Punjab in which it has been held that the relationship between the 
^appointed heir and the appointer which is called adoption is pufely a personal 
•one and resembles the Kritrima form of adoption of Hindu Law : Mela Singh v. 
'Gurdas\ Sir Shadi Lai, G.J., observed in dealing 'with the effect of a customary 
.adoption in thePunjab : 

“ The tie of kinship with the natural family is not dissolved and the fiction of blood relationship 
•tyith the members of the new family has no application to the appointed heir. The relationship estab- 
lished between the appointer and the appointee is a purely personal one and does not extend beyond the 
•contracting parties on either side”. 

iSimilarly in Jagat Singh v. Mar Singh^, it was held that the reservation as to the 
•adopted son not succeeding in the presence of his brothers refers only to his success- 
ion to his natural father but does not apply to cases of collateral succession in his 
natural family. A similar view was expressed in Kanshi Ram v. Situ and another^ 
-and Rahmat v. Z^kdar and another^. In the last mentioned case it was stated : 

“ Under the general custom of the province, a person who is appointed as an heir to a third person 
•does not thereby lose his right to succeed to the property of his natural father. But the appointed heir 
■and his lineal descendants have no right to succeed to the property of the appointed heir’s natural 
father against the other sons of the natural father and their descendants. The appointed heir can 
-succeed to the property of his natural father when the only other claimant is the collateral heir of the 
’Jatter.” 

JBut it is urged on behalf of the defendants that the general custom applicable to 
^ -the Punjab as recorded by Rattigan is shown to be superseded by proof of a special 
•custom of the District recorded in the Riwaj-i-am of Ferozepore District prepared 
by Mr. Currie at the settlement of 1914, and reliance is placed upon answers to 
■Questions 76 and 77 which deal with the effect of adoption. The Questions and 
'the Answers recorded are : 

“ Question 76. — ^Does an adopted son retain his right to inherit from his natural father ? Can 
Jic inherit from his natural father If the natural father dies without other sons ? 

Answer. — All agree that the adopted son cannot inherit from his natural father, except as far as 
regards such share of the property as would come to his adoptive father as a collateral. Sodhis however 
-say that he can inherit his natural father’s estate if the latter has no male descendants, while the 
Mpals S3.y the adopted son inherits from both fathers. 

Question 77. — Describe the rights of an adopted son to inherit from his adoptive father. What is 
ihe effect of the subsequent birth of legitimate sons to the adoptive father ? Will the adopted son take 
equal shares with them ? If natural legitimate sons be bom subsequently to the adoption where the 
■ chundawand system of inheritance prevails, how will the share of the adopted son, whose tribe differs 
from that of the adoptive father, inherit from him ? Does an adopted son retain his own got or take 
that of his adoptive father ? 

Answer.— An adopted son has exactly the same rights of inheritance from his adoptive father as a 
natural legitimate son. The inheritance would only be by chundawand, if that was the prevalent mle of 
the family.- • 

The Ntpals, Rajputs, Arains, Moghals, Sayyads, Gujjars and Mohammadan jats state that if the 
adopted son is of different got he takes the gof of his adoptive father ; while if he is of a different 
•tribe, he cannot inherit. 

As it is, as a rule aged men without hope of sons who adopt, cases of the birth of legitimate 
:Sons after adoption has taken place must be rare ”. 

When there is conflict between the general custom stated in Rattigan’s Digest 
•of Gustomay Law and the Riwaj-i-am which applies to a ' particular area it has 
been held by this .Court. that the latter prevails. In Jai Kaur and others v. Sher Singh 
.arid oth'ers^, it was observed at page 979 : 

“ There is, therefore, an initial presumption of correctness as regards the entries in the Riwaj-i-am 
and when the custom as recorded in the Rtwaj-t-am is in conflict with the general custom as recorded in 
Hattigan’s Digest or ascertained otherwise, the entries in the Riwaj-i-am should ordinarily 
prevail except that as was pointed out by the Judicial Committee in Mt. Subhhaniv. Kawab^, 
ithat where, as in the present case, the Riwaj-i-am affects adversely the rights of females who had no 
■opportunity whatever of appearing before the revenue authorities, the presumption would be weak, 
.and only a few instances would suffice to rebut it.” 


1. I.L.R. 3 Lah. 362 (F.B.). 

2. I.L.R. 11 Lah. 615. 

3. I.L.R. 16 Lah. 214. 


- 4. I.L.R. (1945) Lah. 504. 

5. (1961) 2 S.G.J. 62: (1960) 3 S.C.R. 975 (979). 

6. A.I.R. 1941 (P.C.) 21: L.R. 68 I.A. 1. 
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Therefore when there is a conflict between the record of custom made in Ratti- 
gan’s Digest of. Customary Law and the local Riwaj-i-am, prima facie, the latter 
would prevail to the extent of the inconsistency, and it woifld be for the person 
pleading a custom or incident thereoi different from the custom recorded in the 
Riwaj-i-am to prove such custom or incident. Attention must therefore be directed 
to the question whether there is in fact any inconsistency between the custom 
recorded in Rattigan’s Digest of Customary Law and the relevant entries in the 
Riwaj-i-am . The general custom recorded m Rattigan’s Digest is apparently this : 
a person adopted according to the custom o‘f the community i.e., who is appointed 
as an heir to inherit the property of a person outside the family does not, by virtue- 
of such appointment, lose his right to inherit the property in his natural family 
except the right to inherit the property of his natural father when there are uatuiaL 
brothers. The natural brothers would take the property to the exclusion of such 
an adopted son and his descendants. Question 76 in the Riwaj-i-am primarily 
refers to the right of an adopted son to retain his right to inherit the property of 
his natural father and the answer recorded is that the adopted son cannot inherit 
the property of the natural father, except such property as would devolve upon his- 
adoptive father as a collateral (of the adopted son’s natural father). It is to be- 
noticed that the question was directed to ascertain the right of the adopted son to 
inherit the estate of his natural father : it did not seek elucidation on the right of 
the adopted son to inherit the estate of any collaterals of the natural father, and. 
the fact that in the answer it was recorded that to the estate which would devolve 
upon his adoptive father as a collateral of his natural father he has a right of inheri- 
tance, strongly supports the view that the village elders in replying- to the ques- 
tion were only concerned with the right of an adopted son to inherit the property 
of his natural father and were not concerned to dilate upon any right to collateral 
succession in the natural family The answer to Question 77 also supports this view. 
When asked to describe the rights of an adopted son to inherit the estate of his 
adoptive father, they replied that the adopted son had exactly the same rights of 
inheritance from his adoptive father as a natural legitimate son. 

Mr. Bindra appearing on behalf of the defendants submitted that Questt^ 
76 and 77 were intended to ascertain the custom of the District relating to the rights 
of the adopted son in his natural /ami/y and X\ie family of his adoptive father and 
the answers must be read in that light. We are imable to accept this suggested 
interpretation of Questions 76 and 77 and the information elicited thereby. The 
Riwaj-i-am appears to have been carefully compiled by officers of standing and ex- 
perience and it is clear that they made a limited enquiry about the rights of an 
adopted son to inherit the property of his natural father and of his adoptive father. 
There is rmdoubted by some conflict between the custom recorded in Rattigan’s 
Digest and the custom in the Riwaj-i-am. Whereas in Rattigan’s Digest it is re- 
corded that an heir appointed in another family does not succeed to his natural 
father in the presence of his natural brothers, in the Riwaj-i-am it is recorded that 
the adopted son does not directly inherit the estate of his natural father in any 
event. But we are not concerned -srith that inconsistency in this case. It is suffi- 
cient to observe that in Article 48 of Rattigan’s Digest, it is recorded that an heir 
appointed in the manner described (an adopted son) does not thereby lose his 
right to succeed to property in his family : and nothing inconsistent therewith is 
shown to be recorded in the Riwaj-i-am of the District. 

Mr. Bindra contended that in any event there is clear evidence of instances- 
of devolution of property in the family of the parties indicating that a son adopted 
in another family was totally excluded from inheritance in the natural family. 
Counsel relied upon Exhibit D-5 an extract from the register of mutations relating 
to certain agricultural lands in Village Umri Ana. It appears from that extract 
that on the death of Hamir Singh the estate was in the first instance entered in the 
names of his three sons. But Salig Ram, Patwari of the village, made a report on 
28th May, 1884 that Kahan Singh and Chuhar Singh (Uvo of the sons of Hamir 
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Singh) claimed that Ghuda Singh had never been in possession of the i/srd share 
of the Khata entered in his name and that Ghuda Singh himself had admitted that 
he had no concern with the Khata in question and that his name should be removed. 
On that report the Assistant Collector ordered that the lands be entered in the names 
of Kahan Singh and Ghuhar Singh and that the name of Ghuda Singh be removed 
from the mutation entry and that the Jamabandi papers be altered accordingly^ 
But this instance of exclusion of Ghuda Singh from the right to participate in the 
estate of his father is consistent with the statement of custom recorded in Rattigan’s 
Digest, It is expressly recorded in Article 48 that an appointed heir does not there- 
by lose his right to succeed to property in his natural family, as against collaterals, 
but he does not succeed in the presence of his natural brothers, Kahan Singh and 
Ghuhar Singh were brothers of Ghuda Singh and Ghuda Singh having been adopted 
could not, according to the custom recorded in Rattigan’s Digest, inherit his father’s 
estate in the “ presence of his brothers,” 

The other instance relied upon by counsel is about the devolution of the estate- 
of Ghuhar Singh on the re-marriage of his daughter Bishno, On the death of Ghuhar 
Singh it appears that his property was entered in the name of his daughter Bishno, 
and when Bishno contracted a Karewa marriage according to the custom prevalent 
in the community, the estate held by her was entered in the name of Rura Singh 
and Bhola Singh, sons of Kahan Singh. In the register of mutations Exhibit D-i 
it is recorded that Ghuda Singh who was the lambardar appeared before the Tehsildar 
and identified Mst. Bishno and stated that she had contracted Karewa marriage 
with Jawala Singh and further admitted that Rura Singh and Bhola Singh were 
entitled to take her property, and pursuant to this statement the Tehsildar directed 
that mutation regarding succession be sanctioned in favour of Rura Singh and 
Bhola Singh in equal shares. This instance also, in our judgment, does not support 
any case of departure from the custom recorded in Rattigan’s Digest. It is clear 
from the genealogy and the extract of the Register of Mutations Exhibit D-i that 
the occasion for making an entry of mutation was the re-marriage of Bishno. Mr^ 
Bindra submitted that according to the custom of the community a daughter inherit- 
ing property from her father would on marriage be divested of the property, which 
would devolve upon the collaterals of her father, and according to that custom 
when on the re-marriage of Bishno the succession opened, Ghuda Singh was on his 
own admission excluded. This, counsel submitted, was a strong instance support- 
ing a departure from the custom recorded in Rattigan’s Digest. But if by virtue of 
the custom prevalent in the community, as asserted by Mr. Bindra on her marriage 
Bishno would lose her interest in the property of her father, it is diificult to appre- 
ciate how she acquired title or continued, contrary to that custom, to remain owner- 
of the property of her father after her first marriage. It is clear that it was not 
because of her marriage, but on re-marriage, that the property was alleged to have 
devolved upon Rura Singh and Bhola Singh. Why Bishno did not forfeit her 
right to the property on her marriage and forfeited her right thereto on re-marriage 
has been left in the obscurity. 

The learned Judges of the High Court held that the mere circumstance that 
Ghuda Singh permitted the estate to go to the descendants of Kahan SingK was 
not by itself sufficient to establish the custom set up by the defendants and uncon- 
tested instances were of little value in establishing a custom. They observed that 
the instance might have received considerable reinforcement if it had been shown 
that Ghuda Singh or any of his descendants had inherited collaterally in the family 
of Bhan Singh but except succession of Ghuda Singh to the estate of Bhan Singh 
which is in accordance with the general custom no proof of collateral succession 
was established, and the single instance of Ghuhar Singh’s estate devolving upon the 
descendants of Kahan Singh with the consent of Ghuda Singh does not establish 
any custom contrary to what is stated in Rattigan’s Digest. We are unable to 
disagree with the view so expressed. 

On that view of the case, these appeals fail and are dismissed with costs. 

K.L.B. Appeals dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^A.K. Sarkar, K.N. Wanghoo and K.'C. Das Gupta, JJ. 

M/s. Daluram Pannalal Modi . . Appellant* 

a. 

The Assistant Commissioner of Sales Tax, Indore and others . . Respondents. 

Madhya Pradesh General Sales Tax Act {II of 1959), section 19 (1) — Re-assessment by Assistant 
'Commissioner under powers delegated to him — Assistant Commissioner has power to re-assess on his own 
satisfaction that sales had escaped assessment. 

Section 19 (I) of the Madhya Pradesh General Sales Tax Act (1958) no doubt required that 
=the Commissioner had to be satisfied that sales had escaped assessment b^ore he could proceed to 
exercise his power to re-assess. But it cannot be said that this requirement imposed any dutj- on the 
>C!ommissioner. It was only a condition or limitation of his power. Even if it -was a duty it was a duty 
v/hich had been created only as an adjimct to the e-xercisc of the power, a duty which passed necessarily 
■with the delegation of the power. Accordingly in the instant case the Assistant Commissioner, as the 
•delegate of the power to re-assess duly exercised the power on his own satisfaction that sales had escaped 
Assessment. Tlie delegation of a pmver would take ■svith it all the conditions precedent attached to it 
nvhatever be their number. 

The previous assessment under the 1950 Act having been made on a non-existent person and so 
za. nullity will not stand in the way of the re-assessment of the appellant at all under the 1958 Act 

Appeal by Special Leave from the Judgment and Order dated 5th April, 1962, 
•of the Madhya Pradesh High Court in M.P. No. 114 of 1962. 

U. M. Trivedi, Senior Advocate, {Shanti Szcarup Khanduja and Ganpat Rai, 
Advocates, vrith him), for Appellant. 

M. Adhikari, Advocate-General, for the State of Madhya Pradesh, (I. PI. Shroff, 
Advocate, tvith him), for Respondents. 

The Judgment of the Court was "delivered by 

Sarkar, J. — ^Tho f.ppellant had been assessed to sales tax for the year 1957-58 
Tinder the Madhya Bharat Sales Tax Act, 1950. This Act was repealed on ist Apnl, 
1959 W Madhya Pradesh General Sales Tax Act, 1958. On 31st December, 
i960, a notice was issued to the appellant by an Assistant Commissioner of Sales 
Tax under the 1958 Act wherein it was stated, 

“ I am satisfied that your sale during the period from 1st April, 1957 to 31st March, 1958 has 

•escaped assessment and thereby rendered yourself liable to be re-assessed under section 19 (1) of the 
•Act.” 

Pursuant to this notice fresh assessment proceedings were started by the Assistant 
Commissioner in respect of the sales in the year 1957-58 and on 31st March, 1961, 
'he made an order imposing an additional tax on the appellant of ife. 3 1,250'for that 
year and a penalty of Rs. 15,000. The appellant moved the High Court of Madhya 
Tradesh for a svrit of certiorari to quash the order but was unsuccessful. It has now 
appealed to this Court against the judgment of the High Court. 

JVe will first set out the material portion of section 19 (i) of the Act of 1958 
under which the assessment was made : 

“ IVhere an assessment has been made imder this Act and the Commissioner, in consequence of 
any information which has come into his possession, is satisfied that any sale or purchase of goods 

■chargeable to tax under this Act, dining any year has escaped assessment the Com- 

nnssionermay after giving the dealer a reasonable opportunity of being heard and after 

making such enquiry as he considers necessaty, proceed, in such manner as may be prescribed, to 
xe-assess the tax payable on such sale or purchase and the Commissioner may direct that the dealer 
shall pay, by way of penalty in addition to the amount of tax so assessed, a sum not exceeding that 
Amount.” 

It is necessary also to refer to section 30 of the Act which authorises the Commissioner 
to “delegate any of his powers and duties under this Act”, subject to certain restric- 
tions and exceptions tvhich do not require consideration in tliis case, to Assistant 
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Commissioners and certain other officers. The Commissioner made an order 
Tinder this section on April i, 1959 delegating to Assistant Commissioners his 
““ powers and duties specified in column (3) of the table ” set out in the order. 
That column was headed “Description of Powers” and contained the following : 

“ To make an assessment or re-assessment of tax or penalty and to exercise all other powers 

imder sections 18, 19 and 22.” 

It was said that the power to re-assess conferred by section 19 (i) on the Com- 
missioner was subject to various duties one of which was that he had to be satisfied 
that sales had escaped assessment, without the performance of which duties the power 
could not be exercised. It was contended that though provision had been made by 
section 30 for the delegation of duties, the Commissioner had by his order of ist April, 
1959, delegated only his power under section 19 but not the duties. Therefore, it 
was argued, that the Assistant Commissioner to whom the power had been delegated, 
could validly exercise that power only after the Commissioner had been satisfied 
personally that sales had escaped assessment. It was lastly said that as the Assistant 
Commissioner had exercised the poTver to re-assess on his own satisfaction that sales 
had escaped assessment, the exercise of the power was void. 

Section 19 (i) no doubt required that the Commissioner had to be satisfied that 
sales had escaped assessment before he could proceed to exercise his poTver to re- 
assess. It is tue that without such satisfaction there could be no-re-assessment. But 
we do not think that by this requirement the section imposed any duty on the Com- 
missioner. The Commissioner’s satisfaction was necessary only if he Tvanted to 
■exercise his power to re-assess and was really a condition or limitation of the exercise 
of that power. Apart from the exercise of such power it had no purpose and no 
■existence. Even if the requirement as to satisfaction was to be considered as a duty, 
it was a duty which had been created only as an adjunct to the exercise of the power, 
a duty which passed necessarily with the delegation of the power. That seems to us 
to be also commonsense for when a power is delegated it is intended that the delegate 
would exercise it and therefore it must have been intended that he would perform 
all the conditions precedent to the exercise of the power. 

The view that we have taken of this case was taken by the Judicial Committee 
of a similar statute in the case of Mungoni v. Attorney-General'^ and that case tvas cited 
with approval by this Court in Hazrat Syed Shah Mastarshid All Al Ouadari v. Commis- 
sioner of Wakfs, West'Bengal^, where it was observed, 

“ Where powers and duties are inter-connected and it is not possible to separate one from the 
•other in such wise that powers may be delegated while duties arc retained and vice versa, the delegation 
■of powers takes tvith it the duties. ” 

The duty of being satisfied — if at all it was one — being inseparably connected with 
the power to re-assess and passing to a delegate along with it, was not a duty which 
could be independently delegated and was not, therefore, a duty the delegation of 
which could be made unde section 30. We, .therefore, think that the ^Assistant 
Commissioner, as the delegate of the power to re-assess, duly exercised the power 
on his own satisfaction that sales had escaped assessment. 

Then it was said that Mungoni’s case^ and the cases taking the same vicTV, some of 
which were mentioned in the judgment qf the High Court, were of no assistance for 
the statutes in those cases required only one thing to be done before the power con-' 
lerred could be exercised, whereas section 19 (i ) of the Act of 1958 required a number 
of things to be so done. It was, therefore, contended that it could not be said in the 
present case that the tilings which had to be done before the power could be exercised 
were not duties which could be delegated under section 30. In MnngonVs case^ no 
doubt there was only one condition precedent and we will assume that in the cases 
referred to in the judgment of the High Court, the position ivas the same. We will 
also assume that sub-section ( i ) of section 1 9 required a number of things to be done 
"before the power to re-assess could be exercised though, as at present advised, we 
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doubt if it did. We are however wholly unable to appreciate how the number of 
conditions precedent could lead to the view that they were independent duties which 
could be separately delegated. It seems to us that in spite of their number, they 
remain nonetheless conditions precedent and therefore conditions or limitation of 
the exercise of the power. TJicy had, like a single condition precedent, no indepen- 
dent existence. If in the case of a single condition precedent it has to be held on the 
authority of MungonVs case'^ that the requirement of its performance passed rvith the 
delegation of the power to which it was attached, we think that a delegation of 3. 
power would take with it all the conditions precedent attached to it whatever Be 
their number. We are unable to distinguish the present case from Mung'oni's case^. 

The other objection to the validity of the order is that it was in respect of sales 
which had earlier been assessed under the Act of 1950 as sales by one Gajanand 
Satyanarayan and could not therefore be assessed again. This earlier assessment 
had been cancelled by an order made under section 39 (2) of the Act of 1958. But 
it w'as said that that order could not cancel the assessment which wms under the 1950 
Act, for under section 39 (2) only an order under the 1958 Act could be cancelled. 
It seems to us that in order to uphold the validity of the re-assessment order made in 
this case it is not necessary that the assessment order made on Gajanand Satyanarayan 
should have been cancelled. We will assume that the sales covered by the order 
against Gajanand Satyanarayan were the same as those with which the order in hand 
is concerne . In the re-assessment proceedings however it was found as a fact that 
Gajanand Satyanarayan was a name only and that no real person bearing that name: 
ever existed. That finding cannot be challenged in the present proceedings and 
that being so, it seems to us that the assessment order upon Gajanand Satyanarayan 
was a nullity. Obviously, no assessment could be made under the Act on a non- 
existent person. If that order was a nullity and the learned counsel has not been 
able to show how it could have been-otherwdse it could not stand in the way of the 
re-assessment of the appellant at all. The second challenge to the impugned order 
must, therefore, also be rejected. 

Learned counsel for the appellant had sought to raise two other points but lie 
was not permitted to do so because these points were not mentioned in the petition 
for the writ nor raised at any earlier stage. We will however slate them here but 
without expressing any opinion of our own as to their tenability. The first of these 
points was that under section 19 (1) of the 1958 Act only those sales could be re- 
assessed which were chargeable to tax under that Act and the sales brought to tax 
under the present order were of sugar, a commodity the sale of which was not charge- 
able under the Act. The other point was that penally had been imposed by the 
impugned order under section 14 of the Act of 1950 but this was illegal since the 
1950 Act had been repealed and the right to impose a penalty under the repealed 
Act had not been saved by the saving section, namely, section 52. 

In the result this appeal must fail and it is, therefore, dismissed with costs. 

K.S. Appeal distnisscJl 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present P. B; Gajendraoadkar, M; HroAVATuLLAH and J. G. Shah, JJ- 
Meenglas Tea Estate ^ Appellant * 

v; 

The Workmen ^ Respondents. 

Industrial dispute— Dismissal of workmen for misconduet—Domestic enquiry— Procedure to be followed — 
Tribunal — Jurisdiction. 

It is an elementary principle that a person who is required to answer a charge must know not only 
the accusation but also the testimony by which the accusation is supported. He must be given a- 
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■fair chance to hear -the evidence in support of the charge and to put such relevant questions by w-ay of 
cross-examination as he desires. Then he must be given a chance to rebut the evidence led against 
'him. A departure from this requirement in effect throws the burden upon the person charged to repel 
the charge without first making it out against him. 

[In the instant case neither was any witness examined nor was any statement made by any witness 
tendered in evidence. The enquiry such as it was, was made by two of the oflScials of the company 
.(who were allied to have been assaulted by the workmen). Such officials w-ere not only in the posi- 
tion of Judges but also of prosecutors and witnesses. There was no opportunity to the persons charged 
to cross-examining them and they drew upon their own knowledge of the incident and merely cross- 
examined the persons charged. This was such a travesty of the principles of natural justice that the 
Tribxmal was justified in rejecting the finding and asking the Company to prove the allegations against 
«uch workmen de novo before it.] 

Having regard to the lapse of time and the number of workmen involved the Tribunal was justified 
in requiring at least two witnesses to incriminate a workman. It is not a question of error in applying 
section 134 ofthe Evidence Act. It is rather a question of proceeding with caution which was justified 
in the circumstances of the case. 

Appeal by Special Leave from the Award, dated 3rd April, ig6i, of the Seventh 
Industrial Tribimal, West Bengal, in Case No. VIII-303 of jg6o. 

B. Sen, Senior Advocate, (S. C. Mazumdar, Advocate and D. N. Mukherjee, Advo" 
•cate for B. jV. Ghosh, Adx'ocale, tnth him), for Appellant. 

Janarian Sharma, Advocate, for Respondents. 

The Judgment of the Court was delivered by 

Hidayatullah, J . — ^By this appeal filed with the Special Leave of this Court, by 
the Meenglas Tea Estate against its Workmen, the Company seeks to challenge an 
award, dated 3rd April, ig6i, pronounced by the Seventh Industrial Tribunal, 
W^est Bengal. The Order of Reference was made by the Government of West Bengal 
as far ba^ as 2gth October, 1957, in respect of the dismissal of 44 workmen. The 
issue which was referred was as follows : — • 

“ %Vhcther the dismissal of the workmen mentioned in the attached list is justified ? What relief 
Tjy way of reinstatement and/or compensation are they entitled to ?” 

From 5th November, 1957, to 17th August, 1960, this Reference remained 
pending before the First Labour Court. It was then transferred to the Seventh 
Industrial Tribunal and the latter made the impugned award on 3rd April, ig6i. 
By the time the atvard tvas made Uvo of the workmen (Nos. 1 2 and 37) had died and 
four had been re-employed (Nos. 31, 33, 34 and 35). One ofthe workmen (No. 22) 
was not found to be a worlanan at all. The Tribunal held that the orders of dis- 
missal of fourteen workmen were justified though retrospective effect could not be 
given to the orders. The Company was ordered to re-instate the remaining work- 
men and to pay them compensation in some cases (but not all) amounting to three 
months’ tvages. In the present appeal the Company seeks to challenge the award 
regarding 1 3 of those -workmen who have been ordered to be reinstated. Of these 
workmen the cases of three fall to be considered separately and those of the remaining 
ten can be considered together. We shall now give the facts from -^vhich the Reference 
.arose. 

The appellant Meenglas Tea Estate in Jalpaiguri District of \Vest Bengal is 
otvned, by Duncan Brothers, Ltd. The workers bdong to the ZUla Chabagan I Vork- 
•ers ’ Union, Malbazar, District Jalpaiguri. On i8th January^, 1956, there was 
an an ugly incident in which a group of workmen assaulted the Manager, 
Mr. Marshall and his two Assistant Managers Mr. Nichols and Mr. Dhawan. This 
happened one morning in a section of the tea gardens -where about two hundred 
workmen had surrounded Mr. Nichols and were making a -violent demonstration. 
First Mr. Dhawan and soon after Mr. Marshall arrived on the scene and the tvork- 
mcn surrounded them also. In the assault that followed these three officers were 
^vo^mded — ^Mr. Marshall seriously. A criminal case was started against some of the 
rioters but we are not concerned with it. The Company also started proceedings 
against some w'orkmen. It first issued a notice of suspension which was to take effcct- 
from 6th February, 1956, and then served charge-sheets on a large munber of tvork- 
men charging them with participation in the riot. The workmen replied denying 
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their complicity. The Company then held enquiries and ordered the dismissal of 
a number of workmen with effect from 18th Januaiy^, 1956. A sample order of dis- 
missal is exhibited as Annexure F in the case. In the enquiry before the Tribunal 
the Union admitted the incident though it said that it was caused by provocation 
on the part of the Management. The Union, however, denied that any of the 
workmen who were charged was concerned in the affray pointing' out that none of 
these workmen was prosecuted by the Police. The enquiry was held by Mr. Marshall 
and Mr. Nichols and the record of the proceedings is marked Exhibits 17 and 18 
series. That record was produced before us by the appdlant for our perusal. It 
was admitted before us that there was no further record of evidence for the Company 
as none was recorded. Exhibits 17 and 18 series are the answere of the rvorkmen 
to the charges against them and such rephes as they gave to questions put to them 
in cross-examination. 

The Tribunal held that the enquiry was vitiated because it was not held in 
accordance ^vith the principles of natural justice. It is contended that this conclu- 
sion was erroneous. But we have no doubt about its correctness. The enquiry 
consisted of putting questions to each workman in turn. No witness was examined 
in support of the charge before the ^vorkman was questioned. It is an elementary 
principle that a person who is required to answer a charge must know not only the 
accusation but also the testimony by which the accusation is supported. He must 
be given a fair chance to hear the evidence in support of the charge and to put 
such relevant questions by way of cross-examination as he desires. Then he must 
be given a chance to rebut the evidence led against him. This is the barest require- 
ment of an enquirv of this chaeacter and this requirement must be substantially 
fulfilled before the result of the enquiry can be accepted. A departure from this 
requirement in effect thro^vs the burden upon the person charged to repel 
the charge with out first making it out against him. In the present case 
neither was any witness examined nor was any statement made by any -vvitness 
tendered in evidence. The enquiry, such as it ^vas, ^vas made by Mr. Marshall 
or Mr. Nichols \vho were not only in the position of Judges but also of prosecutors 
and witnesses. There was no opportunity to the persons charged to cross-examine 
them and indeed they drew upon their own knowledge of the incident and instead 
cross-examined the persons charged. This was such a travesty of the principles 
of natural justice that the Tribun^ ■was justified in rejecting the findings and asking 
the Company to prove the allegation against each workman de novo before it. 

In the enquiry which the Tribunal held the Company examined five ^\'itnesses 
including Mr. Marshall, Mr, Nichols and Mr. Dhawan, who were the eye-witnesses. 

In view of the fact that the enquiry was being made into an incident which took 
place four and a half years ago the Tribunal in assessing the evidence held that it 
would not accept that any workman was incriminated unless at least Uvo ^s^tnsscs 
deposed against him. Some of the workmen got the benefit of this approach and 
it is no-w contended that the Tribunal was in error in insisting upon corroboration 
before accepting the evidence of a single wtness. Reference in this connection is 
made to section 134 of the Indian Evidence Act (I of 1872) which lays down that 
no particular number of -wdtnesses shall in any case be required for the proof of 
any fact. It is not a question of an error in appl>dng the Evidence Act. It is 
rather a question of proceeding ^vith caution in a case where admittedly many 
presons were involved and the incident itself took place a very long time ago. The 
Tribunal acted ^vith caution and did not act upon uncorroborated testimory. It 
is possible, that the evidence against some of the persons to whom the benefit 
has gone, might be cogent enough for acceptance, but the question is not one of 
beliewng a single Asdtness in respect of any particular workman but of treating all 
tvorkmen alike and foUo-wing a method which was likely to eliminate reasonably 
chances of faulty observation or incorrect recollection. Oh the whole, it cannot 
be said that the Tribunal adopted an approach which made it impossible for the 
company to prove its case. It follotved a standard which in the circumstances was 
prudent. We do not think that for this reason an interference is called for. Since 
no other point was argued the appeal of the Company in respect of the ten workmen,. 
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who were alleged to be concerned in the occurrence of i8th January, 1956, must, 
be dismissed. 

This brings us to the consideration of the three special cases. They concern 
Dasarath Barick (No. 25), LeaBichu (No. 26) and Nester Munda (No. 27). Dasarath 
Barick was said to have threatened the loyal workers and to have prevented them. 
drom work on 15th March, 1956. Lea Bichu was said to have forced the chowkidar 
to hand over the keys of the gate to him on the same day and to have locked the- 
gate tvith a view to hampering the movement of workmen. The Tribunal held 
that the enquiry in both the cases was not a proper enquiry and the conclusion was 
not acceptable. Here, again, no witness v/as examined in the enquiry to prove- 
the two occurrences and even before the Tribunal there was no evidence against. 
them except the uncorroborated testimony of Mr. Marshall. No %vorker was 
examined to prove that he was threatened by Dasarath Barick or to sho^v that it. 
was Lea Bichu who had taken the keys from the cho\vkidar and locked the gate. 
In wew of these circumstances the Tribunal was justified in not accepting the findings; 
svhich proceeded almost on no evidence. We agree wdth the Tribunal that no- 
case was made out before the Tribunal for the dismissal of Dasarath Barick and! 
Lea Bichu. 

The last case is of Nester Munda who is the Secretary of the Union. It was; 
alleged against him that on 16th January, 1956, he had abused Mr. Nichols and had 
demonstrated at the head of a hostile group of svorkmen. Here, again, j?o proper 
enquiry was held and the conclusion reached at the enquiry by the Company^ 
was not acceptable. The Tribunal, therefore, enquired into the case for itselL 
Mr. Nichols and 2 vfr. Dhawan gave evidence which the Tribunal was not prepared 
to accept. It pointed out that their testimony conflicted on^wtal points. Since- 
the Tribunal had the opportunity of hearing and seeing Mr. Nicols and Mr. Dhawan 
we should be slow to reach a conclusion different from that of the Tribunal. In 
addition, in such cases, it is not the practice of this Court to enter into evidence 
with a \*ievv to finding facts for itself. Follo\%’ing this ^vell-settIed practice we see- 
no reason to interfere ^dth the conclusion of the Tribunal. 

The result is that the appeal fails and is dismissed with costs. 

K.S. Appeal dismissed.. 

THE SUPREME COURT OF INDIA. 

(Chil Appellate Jurisdiction.) 

Present : — ^K. Subba Rao, Raghubar Dayae and J. R. Mudholkar, JJ. 
Union of India and another . , Appellants* 

V. 

Sri Ladulal Jain . . Respondent. 

Ciril Procedure Code (V of 1908), setlion 20 (a) cmd Explanalion II — Scope — Union of India running Rail- 
ways — If carries on lusiness — Headquarters of Korlhsm Frontier Raitway situated at Pandu within jurisdiction of 
Court at Gauhati in State of Assam — Cause of action in respect of non-deticery of consignment booked from Kalyan— 
ganj station in West Bengal for carriage to Kanki station in Bihar {both of the same railway) — Territorial juris- 
diction of the Court at Gauhati. 

Running of railway's is a business. The feet as to tvho runs it and v.-ith what motive cannot affect 
it. The fact that the Government runs the railwaj3 for providing quick and cheap transprart for people 
and goods and for strategic reasons will not convert what amounts to the carrying on of a business into 
an activity of the State as a sovereign body. The Union of India running the railways can be sued in 
the Court of the Subordinate Judge of Gauhati v.-ithin -whose territorial jurisdiction the headquarters or 
the Northern Frontier Railway run by the Union is situated (at Pandu in the Assam State) in respect- 
of non-deliverj- of a consignment of goods booked from Kal>anganj station (in ^Vest Bengal) for carri- 
age to Kanki station (in Bihar) both the stations being in Northern Frontier Railway. 

.A-ppeal by Special Leave from the Judgment and Order dated loth April,. 
1961 of the Assam High Court in Civil Revision No. 10 of 1961. 


»C..A. No. 717 of 1962. 


7th May, 1963. 
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D. R. Prem, Senior Advocate" (P. D. Menon, Advocate, forP. K. Sachthcy, Advo- 
'cate, with him), for Appellants. 

The Judgment of the Court was delivered by 

Ragliubar Dajal, J. — This appeal, by Special Leave, is directed against the 
'Order of the High Court of Assam rejecting the revision application, under section 
1 15 of the Code of Civil Procedure, hereinafter called the Code, of the appellants 
against the Order of the Additional Subordinate Judge, Gauhati, in a money suit 
-to the effect that he had jurisdiction to try the suit. 

The contention of the appellants is that this view of the Subordinate Judge, 
•confirmed by the High Court, is ^vrong. 

To appreciate the contention for the appellants, the facts of the case may be 
"Stated. The suit was instituted by the plaintiff-respondent against the Union of 
Jndia and the Nothern Frontier Railway represented by the General Manager, 
having its headquarters at Pandu. It related to a claim for recovery of a sum of 
Rs. 8,250 on account of non-deliveiy^ of the goods ^vhich had been consigned to 
the plaintiff’s firm run under the name and style of M/s. Ladu Lai Jain. The 
consignment consisted of 134 bags of rice and \vas booked from Kalyanganj Station 
of defendant No. 2 for carriage to Kanki Station of the same defendant on 13th 
April, 1958. The goods consigned were not delivered to' the plaintiff and hence 
the suit, after serving a notice under section 77 of the Indian Railways Act on the 
defendant railway and also serving a notice under section 80 of the Code. It was 
alleged in the plaint that the cause of action arose at Pandu within the jurisdiction 
of the Court at Gauhati, the place where notice under section 80 of the Code ^vas 
duly ser\'ed upon the defendant railway and that the suit was filed in the Court 
within the jurisdiction of which the defendant railway had its principal place of 
business by virtue of its headquarters being at Pandu. The two defendants filed a 
joint written statement. 

Kalyanganj is in West Bengal and Kanki is in the State of Bihar. GauhaP 
is in the State of Assam. It was contended inter alia that Gauhati Court had no 
territorial jurisdiction to try the suit as neither of the aforesaid Railway Stations 
^vas within its jurisdiction and that the consignment never travelled "within any 
part of the State of Assam and therefore the cause of action could not arise "within 
the jurisdiction of any Court in Assam. It was further contended that mere service 
of notice, which was not admitted, on the defendants at a place within the jurisdiction 
•of the Court, could not vest territorial jurisdiction on it and that defendant No. i , 
"the Union of India, had no principal place of business at Pandu or any other place 
within the jurisdiction of the Court, its headquarters office being at Ne\v Delhi. 

It was also stated that defendant No. 2 is owned and managed by defendant No. r, 
that the office of defendant No. 2 at Pandu was also owned and controlled by defen- 
'dant No. i and that the office at Pandu was a branch office of the Union of India 
which "^vas controlled by defendant No. i from New Delhi. 

Relying on the case reported as P. C. Biswas v. Union of India^, the trial Court 
-decided the preliminary issue about jurisdiction against the defendants holding 
that the principal place from ^vhich the railway administration in a particular 
area is carried on is the principal place of business for the purpose of section yo of 
the Code. The single Judge of the High Court rejected the revision also on the 
b)asis of the same decision of his Court. 

The territorial jurisdiction of a Court is in general determined by the 
provisions of section 20 of the Code which reads : 

'■ Subject to the limitations aforesaid, every suit shall be instituted in a Court tvithin the local 
"limits of whose jurisdiction 

(a) the defendant, or each of the defendants where there are more than one, at die time of the 
.commencement of the suit, actually and voluntarily resides, or carries on business, or personally 
-avorksfor gam ; or 
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{b) any of the defendantSj where there are more than one, at the time of the commencement of 
the suit, actually and voluntarily resides, or carries on bijsiness, or personally works for gain, provided 
that in such case either the leave of the Court is given, or the defendants who do not reside, or carry 
on business, or personally work for gain, as aforesaid, acquiesce in such institution ; or 

(c) the cause of action, wholly or in part, arises. 

Explanation I. — Where a person has a permanent dwelling at one place and also a temporary 
residence at another place, he shall be deemed to reside at both places in respect of any cause of action, 
arising at the place where he has such temporary residence. 

Explanation 11 . — A corporation shall be deemed to carry on business at its sole or principal office in- 
India or in respect of any cause of action arising at any place where it has also a subordinate office, at 
such place.” 

The principle behind the provisions of clauses (c) and {V) of section no is that fhe 
suit is to be instituted at a place where the defendant will be able to defend the 
suit without undue trouble. 

The expression ‘ voluntarily resides or personally works for gain ’ cannot 
be appropriately applied to the case of the Government. The Government can 
however carry on business. The mere fact that the expression, ‘ carries on business ’’ 
is used along with the other expressions, does not mean that it would apply only 
to such persons to whom the other two expressions regarding residence or of personal- 
ly working for gain would apply. 

The sole contention raised for the appellants in this Court is that the running 
of railways by the Union of India cannot be said to amount to its carrying on business; 
and that therefore the fact that the headquarters of the Northern Frontier Railway 
Administration is at Pandu within the jurisdiction of the Court at Gauhati does 
not give the Court jurisdiction under section 20 of the Code. 

The contention is based on the reasoning that any undertaking run by the 
Government, even if it amounts to the carrying on of a business when run by a 
private individual, would not be the corrying on of business by the Government 
if there was no element of profit-making in it. There is no allegation in the written 
statement that the Government is not running raihvays for profit. No issue was 
framed about it. The Court below recorded no decision on the point. It cannot 
be presumed that the Government is not making a profit from its running the rail- 
ways in the country or is not running it with a profit motive. 

The fact that the Government runs the railways for providing quick and cheap- 
transport for people and goods and for strategic reasons \vill not convert what amounts 
to the carrying on of a business into an activity of the State as a sovereign body. 

Article 298 of the Constitution provides that the executive power of the Union 
and of each State shall extend to the carrying on of any trade or business and clause- 
(6) of Article ig provides that nothing in sub-clause (g) of clause i of that Article 
shall prevent the State from making any law relating to the carrying on by the 
State or by a Corporation owned or controlled by the State, of any trade, 
business, industry or service, whether to the exclusion, complete or partial, of 
citizens or otherwise. These provisions clearly indicate that the State can carry on 
business and can even exclude citizens completely or partially from carrying on 
that business. Running of railways is a business. That is not denied. Private 
companies and individuals carried on the business of running raways, prior to 
the State taking them over. The only question then is ^vhether the running of' 
railways ceases to be a business when they are run by Government. There 
appears to be no good reason to hold that it is so. It is the nature of the activity 
^vhich defines its character. Running of railways is such an activity which comes 
within the expression ‘ business ’. The fact as to who runs it and w'ith what 
motive cannot affect it. 

This Court had occasion to determine the nature of certain activities of Govern- 
ment. The rationale of those cases is a good guide for determining the point before 
us. In Slate of Bombay V. The Hospital, Mazdoor Sabha^, the question was -whether 
the relevant pro-visions of the Industrial Disputes Act, 1947, applied to the group- 
of hospitals run by the State of Bombay and whether they are ‘ industry ’ -within. 


I. (1960) S.C.J. 679 : (1960) 2 S.C.R. 866. 



THE SOTREME COURT JOURNAL. 


^04 


[1964 


the meaning of that Act. The decision of the question depended on the interpreta- 
tion of the definition of ‘ industry ’ prescribed by section 2 ( j) of the Act. This 
section provides that industry means any business, trade, undertaking, etc., of employ- 
■ers. In considering the question it became necessary to enquire whether that 
activity, i.e., the running of the hospitals, would be an undertaking if it is carried 
•on by a private citizen or a group of private citizens. It was held that if a hospital 
‘is run by private citizens for profits, it would be an undertaking very much like 
the trade or business in their conventional sense. It was observed at page 878 : 

" Thus the character of the activity involved in running a hospital brings the institution of the 
ihospital within section 2 (j). Does it make any difference that the hospital is nm ay the Government in 
rthe interpretation of the word ‘undertaking’ in section 2 (j) ? In our opinion, the ansaver to this ques- 
.tion must be in tlie negative. It is the character of the activity which decides the question as to whether 
■the activity in question attracts the provision of section 2 (j) ; who conducts the activity and whether 
jt is conducted for profit or not do not make a material difference.” 

To similar effect were the observations in The Corporation of the City of J^agpur v. 
Its Employees'^ where it was said : 

“ If a service rendered by an individual or a private person would be an industry, it would equally 
ibe an industry in the hands of a corporation.” 

It was earlier said at page 960 : 

“ Monetary considerations for service is, therefore, not an essential characteristic of industry in a 
modem State :” 

“ Barring the regal functions of a municipality, if such other activities of it, if undertaken by an 
individual, would be industry, then they would equally be industry in the hands of a municipality.” 

Lastly, in Salya Pfarain v. District Engineer, P. IV. D. the question for determi- 
nation was whether plying motor buses by the Government by way of commercial 
activity amounts to its running it as a public service. In determining this question, 
this Court observed at page 1163 : 

“ It is undoubtedly not easy to define what is ‘ public servici’ and each activity has to be considered 
by itself for deciding whether it is carried on as a public service or not. Certain activities will undoubted- 
ly be regarded as public services, as for instance, those undertakings in the e.xercise of the sovereign 
power of the State or of Governmental functions. About these there can be no doubt. Similarly a 
pure business undertaking though run by the Government cannot be classified as public service. But 
-where a particular activity concerns a public utility a question may arise whether it falls in the first or 
the second category. The mere fact that that activity may be useful to the public would not neces- 
sarily render it public service. An activity however beneficial to the people and however useful cannot, 
in our opinion. Be reasonably regarded as public service if it is of a type which may be carried on by 
private mdividuals and is carried on by Government -with a distinct profit motive. It may be that ply- 
-ing stage carriage buses even though for hire is an activity undertaken by the Government for ensuring 
-the people a cheap, regular and reliable mode of transport and is in that sense beneficial to the public. 

It does not, however, cease to be a commercial activity if it is nm with profit motive. Indeed even 
private operators in order to attract custom are also interested in providing the same facilities to 
public as tlie Government undertaking provides. Since that is so, it is diflicuU to see what difference 
there is between the activity carried on by private industrialists and that carried on by Government. 

By reason of the fact that a commercial undertaking is owned and run by the State it does not 
ipso facto become a ‘ public service.’ ” 

‘This case simply held that commercial activity carried on with profit motive cannot 
be held to be ‘ public service ’. It does not hold that such activity carried on by 
Government will not be ‘ business ’ if conducted without profit motive. 

We are of opinion that ‘ profit element ’ is not a necessary ingredient of carrying 
on business, though usually business is carried on for profit. It is to be presumed 
that the Railways are run on a profit, though it may be that occasionally they 
are run at a loss. 

The case reported as Director of Rationing and Distribution v. the Corporation of 
■Calcutta and others^, relied on for the appellants is really of no help to tlicm. It 
was in connection with the sovereign activities of the State that it was said that 
the State was not bound by any statute unless the statute provided to that effect in 
<;xpress terms or by necessary implication. The contention that tlic Government 
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could not get the benefit of this law in connection with its business activities was 
neither repelled nor considered. It was held to have no foundation as there was 
nothing on the record that the Food Department of the Government of West Bengal 
by undertaking rationing and distribution of food on a rational basis had embarked 
-upon any trade or business and, in the absence of any such indication, it appeared 
that the Department was discharging the elementary duty of a sovereign to ensure 
) proper and equitable distribution of available food stuffs with a view to maintaining 
I peace and good government. 

In view of what we have said above, we hold that the Union of India carries on 
the business of running railways and can be sued in the Court of the Subordinate 
Judge of Gauhati within whose territorial jurisdiction the headquarters of one of the 
railways run by the Union is situated. We accordingly dismiss the appeal with 
costs. 

IC.Sl. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present-;— R-SubbaRao, Raghubar Dayal and J. R. Mudholkar, JJ. 

Sri Athmanathaswami Devasthanam , , . Appellant * 

V. 

TL. Gopalaswami Ayyangar . . ' Respondent. 

Madras Hindu Religious Endowments Act [II of 1927), section 76 — Letting out by trustee of endowment of 
ayoti lands without fixing argi period — If lease for a period exceeding foe years by reason of tenant securing perma- 
ment right of occupancy in pursuance of section 6 (I) of the Madras Estates Land Act [I of 1908) requiring 
sanction under section 76 of Madras Act [II of l927)-^ection 3 (16) of Madras Act [I of 1908) — Waste lands 
/covered with Shrubs, jungle and like if uneultioable merely because of it or of their being not cultivated for a 
dong time— Section 189 of Estates Land Act — Civil Court has no jurisdiction — Procedure in such cases. 

Waste lands covered with shrubs, jungle and the like cannot be held to be uncultivable merely 
on that account or on account of their being not cultivated for a long time. Land which can be 
"brought under cultivation is cultivable land unless some provision of law provides for holding it other- 
nvise in certain circumstanc^s. Such land will be “ Ryoti lands” (section 3 (16) Estates Land Act) 
.and where a person has been let into possession of such lands by a trustee, he will acquire permanent 
nights of occupancy under section 6 of the Estates Land Act. The order of the trustee for the grant of 
patta did not fix any period for which it was granted. The mere fact tK^t section 6 of the Estates Land 
Act confers a permanent right of occupancy in the holding does not make the letting of the land to such 
A person equivalent to the grant of a lease to him for a term exceeding five years, and as such requiring 
“the previous sanction of the Board under section 76 of the Madras Hindu Religious Endowments 
Act, 1927. 

A suit for the recovery of rent and ejectment from the person let into possession of such lands is not 
•cognisable by a Civil Court in view of the provisions of section 189 of the Estates Land Act. The Re- 
■venue Court alone has jurisdiction over such suit and the plaint must be returned for presentation to the 
proper Court. 

When a Court had no jurisdiction over the subject-matter of the suit it cannot decide any question 
•on merits. It can simply decide on the question of jurisdiction and coming to the conclusion that it had 
no jurisdiction over the matter had to return the plaint. The Court could not deal with the cross- 
-objection with respect of the adjustment of certain amounts paid by the tenant. 

Appeal from the Judgment and Decree, dated 12th July, 1956 of the Madras 
High Court in A.S. No. 7 of 1954. 

K. JV. Rajagopal Sastri, Senior Advocate, {M. S. K. Saslri and M. S. ffarasimhan, 
.Advocates, with him), for Appellant. 

A. V. Viswanatha Saslri, Senior Advocate, (T. V. R. Talachari, Advocate, with 
him), for Respondent. 

The Judgment of the Court was delivered by 

Raghubar Dayal,' J . — ^This appeal is by certificate granted by the High Court of 
"Madras under Article 133 (i) (a) of the Constitution. 
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The appellant, Sri Athmanathaswami Devasthanam, of Avidayarkoil in Tanjore 
District, represented by hereditary trustee Subrahmanya Pandara Sannadhi Atheena 
Karthar of Thiruvavaduthurai Atheenam, heieinafter called the Devasthanam, is 
the landholder of three villages. It sued the respondent for the recovery of a sum of 
Rs. 1 1,415-8-6 as damages for use and occupation of the lands in suit for faslis 1357 
to 1360 at Rs. 3-9-0 per acre per annum. The respondent was let into possession of 
the land by a previous trustee of the Devasthanam in August, 1944, when he was being 
pressed by the State authorities for reclaiming the land and putting it to cultivation 
in connection with the Grew More Food Campaign launched by the Government of 
the country during World War II, The total land in all the three villages let out to 
the respondent was about 727 acres. The plaintiff contended, inter aha, that the 
lands in suit were private iruvaram lands and not ryoti lands, that the transaction 
by which the respondent Avas let into possession was not binding on the present trustee 
inasmuch as it had not been entered into after obtaining the permission of the Hindu 
Religious Endowments Board under section 76 of the Madras Hindu Religious 
Endowments Act (II of 1927), and that therefore the respondent was a trespasser.. 
The respondent on the other hand, contended -that ^he suit lands were ryoti 
lands, that in view of his being let into possession by the previous trustee he 
acquired the status of a ryot under section 3 (15) of the Madras Estates Land Act 
(I of 1908) and also acquired permanent rights of occypancy under section 6 of the 
said Act, that the transaction by which he was let into possession did not amount to- 
an alienation and did not come within the purview of section 76 of the Endowments 
Act. He further contended that he was not in arrears of rent, that he had paid 
rents up to fasli 1 356 and there was a real understanding that the realisation of rent 
would be waived so long as the Government waived its right to water cess and that 
the Government having waived water cess till the end of fasli 1360, he Avas not liable- 
to pay any rent till the end of the fasli year. It Avas also contended that the suit 
lands being ryoti, and the defendant being a ryot, the suit was not maintainable in 
the Civil Court. 

Both the trial Court and the High Court have found that the suit lands are ryoti 
lands. They differed about the nature of the transaction by which the respondent 
was let into possession. The trial Court held it to be an alienation by way of a 
permanent lease and so invalid in view of absence of consent of the Hindu Religious 
EndoAvments Board. The, High Court, on the other hand, held that the transaction 
did not amount to an alienation of trust-property, that no sanction of the Board Avas 
necessary and that therefore the letting of the land to the respondent was valid. 
Disagreeing with the trial Court, the High Court, also found that the suit could be 
instituted only in the Revenue Court and that the Civil Court had no jurisdiction to 
entertain it. The High Court therefore set aside the decree which the trial Court 
had passed and ordered the return of the plaint to the plaintiff-appellant for presenta- 
tion to the proper Court. The High Court further dismissed the cross-objection filed 
by the plaintiff-appellant Avith respect to the trial Court’s allowing credit ofa payment 
of Rs. 1,000 towards rent or damages due from the defendant-respondent. It is 
against this order that the appellant has filed the present appeal. 

Learned counsel for the appellant challenged the correctness of the finding that 
the land in suit Avas ryoti land on grounds that part of the land Avas tank land and the 
rest not cultivable and therefore most of the land in suit did not come Avithin the 
definition of' ryoti land ’ in section 3 (16) of the Estates Land Act Avhich reads : 

“ ‘Ryoti land’ means cultivable land in an estate other than private land but does not include — 

(a) beds and bunds of tanks and of supply drainage surplus or irrigation channels ; 

(i) threshing floor, cattle-stands, village-sites, and other lands situated in any estate which arfr 
set apart for the common use of the villagers. 

(c) lands granted on service tenure cither free of rent or on favourable rates of rent if granted 
before the passing of this Act or free of rent if granted after that date, so long as the service tenure 

-subsists.” 

It Avas not alleged by the appellant iii^its plaint or at any stage of the proceedings in 
the trial Court that part of the land m suit consisted of beds of tanks and therefore 
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did not come within the definition of ryoti land. We do not consider it fair to allow 
this fresh contention, relating to a question of fact to be raised at this stage, even 
though in some of the records of rights certain land is described as ‘ pufamboke ’ . 

The lands in suit, according to the plaint, was uncultivable waste lands covered 
with shrubs, jungle and the like. They had not been cultivated for a long time. 
Waste lands covered with shrubs, jungle and the like cannot be held to be uncultiv- 
able merely on that account or on account of their being not cultivated for a long- 
time. Land which can be brought under cultivation is cultivable land unless some 
provision of law provides for holding it otherwise in certain circumstances. This is 
not disputed for the appellant, but what is urged on its behalf, is that land will not 
be cultivable land if it can be brought under cultivation only after incurring great 
expenditure. It is said that according to the respondent, about Rs. 3,00,000 were 
spent in reclaiming the land. Except the statement of the respondent, there is no 
evidence -vvorth considering about the actual expenditure incurred by the respondent 
in reclaiming the land in suit which is over 700 acres in area. Reference was also 
made to an observation in the judgment of the High Court to the effect : 

“ Of course, there are some lands in an estate which are not cultivable at all, like bill tops, per- 
manently submerged lands, etc., and they ^vill be incapable of being claimed as ryoti lands wifh occu- 
pancy rights by lessees for grazing, fishing etc.” 

This observation seems to be a general observation and' not in connection with the 
land in suit. The land in suit was sought to be brought under cultivation in connec- 
tion with the Grow More Food Campaign and this must have been as the land in 
suit could be brought under cultivation without any undue expenditure of money 
and labour. The expenditure on reclaiming the land might have been more than 
the usual expenses in view of the fact that most of the labour had to be imported 
from outside and as tractors had to be used on account of the large size of the land 
to be reclaimed -within as short a time as possible. It is not even shown that the 
reclamation of land has not been profitable financially. We are therefore of the 
opinion that the Courts below have rightly held the land in suit to be cultivable 
land. 

The other point made by the appellant is against the finding that the respondent 
is a ryot. Ryot is defined in section 3 (15) of the Act and means a person who holds 
for the purpose of agriculture ryoti land in an estate on condition of paying to the 
landholder the rent which is legally due upon it. The contention is that the respon- 
dent alleged that no rent was payable and that in view of this assertion the respondent 
would not be a ryot as he holds the land -without any condition of paying rent to the 
landholder. The contention is not factually correct. The respondent made no 
such definite statement in either the written statement or in his evidence which would 
indicate that he completely disowned his liability to pay rent. We have been referred 
to certain statements in the written statement. They only show that there was some 
dispute about the rate of rent to be paid and not about the liability to rent. In para. 
4 of the written statement it was said. 

” At that time the actual rent which was to be paid was not fixed but the defendant 
orally requested and was promised remission of rent as long as Government remitted water charges- 
in this area on concessional rates of rent for some years thereafter, in view of the heavy reclamation 
expenses.” 

Again, in paragraph 7 it was said “ the defendant at no time had agreed to the 
rate fixed by the trustee and had several times protested against it also. ” In para- 
graph 20 the defendant said, 

‘"The allegation in paragraph 4 of the plaint that the defendant agreed to the rate of rent at 
Rs. 3>9-0 per acre and then enter^ into possession is altogether wrong. , . .Far from the defendant agree- 
ing to the said rate, defendant both orally and in %vriting then and on every available opportunity 
thereafter has been protesting against tlie exorbitant rate, arbitrarily and unilaterally fixed by the 
trustee stvayed by extraneous considerations. The defendant bad also informed the trustee that if only 
the defendant was granted the patta which was promised to him and to which he was entitM in law, 
he would take the matter to the Collector for fixing a fair rent. He also took care to add that unless 
and until a patta was issued to him, no rent would begin to accrue.” 

Lastly, in paragraph 26, it %vas stated. 
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“ no rent was agreed to by the defendant and the rent originally fixed by the late trustee was 
later abandoned by him. Hence until the rent was fixed by agreement or by the Collector no 
claim for rent is sustainable.” , ’ 

All these statements are against the appellant’s contention that the respondent 
asserted that he was not liable to pay rent. 

i 

In his deposition the respondent said : 

“I did not agree to pay Rs. 3-9-0 per acre because I thought it was high In 1949 there was 

a demand by the temple manager for two faslis, i.e., Rs. 6,000. I told him that he should consult 
the Pandarasannadhi about it and that I was not going to pay anything as rent. I do not remember 
if I sent another letter to Pandarsannadhi about this matter. The demand sent to me by the 
R.eA?enue Inspector in 1950 is Exhibit B-21. That related to rent due by me for kudikani lands in my 
possssion I did not pay it but I entered into correspondence with the Revenue Divisional Officer. But 
iiothmg,more was heard about it.” 


These^statements too do not make out that the respondent disclaimed liability to pay 
rent. Whenever he refused to pay rent it was for reasons other than absence of a 
liability to pay rent. 

There is ample material on the record to show that the respondent was liable 
to pay rent for the land given to him for cultivation. Exhibit A-3 is the order of the 
Pandarasannadhi for granting patta to the respondent of the land belonging to 
Avadiyarkoil Temple. The very first term mentioned in this order is that the appli- 
cant, i.e., the respondent, must pay cash rent at such rates as may be determined by 
the Pandarasannadhi. 

I I 

We therefore do not see any force in the contention that the respondent is not a 
ryot as defined in the Act. . 

The next contention for the appellant is that the lease of the land in favour of the 
respondent is invalid in view of the provisions of section 76 of the Endowments Act 
as the Board had not sanctioned the lease. ' Sub-section (1) of section 76 reads : 

" 76. (1) No exchange, sale or mortgage and no lease for a term exceeding five years of any im- 

movable property belonging to any math of temple shall be valid or operative unless it is necessary or 
beneficial to the math or temple and is sanctioned by the Board in the case of maths and excepted tem- 
ples and by the committee in tlie case of other temples.” 

The order for the grant of patta to the respondent did not fix any period for which it 
-was granted. It is urged for the appellant that the lease must be taken to be for a 
period exceeding 5 years, as in pursuance of the provisions of section 6 (i) of the Act, 
the respondent secured permanent right of occupancy in his holding. Such perma- 
nent right of occupancy is not conferred on the appellant on account of the term fixed 
in the kase. Such right Is conferred by the Act on any person who is admitted by a 
landholder to the possession of ryoti land. The mere admission of a ryot to the 
-possession of ryoti land by the landholder gives that ryot the permanent right of 
occupancy in view of the statutory provisions of section 6. If the Pandarasannadhi 
had only admitted the respondent to the ryoti land for a period less than five years, 
even then the result would have been that the respondent would have acquired a 
permanent right of occupancy in this holding. We are of opinion that the mere fact 
that section 6 of the Act confers such a right on a person admitted to a ryoti land, does 
not make the letting of the land to such a person equivalent to the grant of a lease to 
him for a term exceeding 5 years , and as such requiring the previous sanction of the 
Board. If it be held othenvise the result would be that either the Pandarasannadhi 
will have to obtain the sanction of the Board for every proposed letting of land of 
whatever area, or not to exercise his ordinary duties of letting the land as a trustee. 
The provisions of section 76 could not have been intended to put such a restriction 
on the exercise of his ordinary rights by the Pandarasannadhi. It is too much to 
expect that the combined effect of section 76 of the Endorvments Act and section 6 of 
the Estates Land Act is that there be no more letting of land belonging to a temple 
by the Pandarasannadhi. We hold that the letting of the land to the respondent did 
not amount to the leasing of the land to him for a term exceeding 5 years and that 
therefore required no sanction of the Board and that the letting of the land to the 
respondent is valid and good in law- 
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The respondent being a ryot, a suit for the recovery of rent and ejectment is not 
cognizable by a Civil Court, in view of the provisions of section 1 89 of the Act. Sub- 
section (i) of section 189 reads : 

“ 189. (1) A District Collector or Collector hearing suits or applications of the nature specified 
in Parts A and B of the Schedule and the Board of Revenue or the District Collector exercising appellate 
or revisional jurisdiction therefrom shall hear and determine such suits or applications or exercise sudr 
jurisdiction as a Revenue Court. 

No Civil Court in the exercise of its original jurisdiction shall take cognizance of any dispute or 
matter in respect of which such suit or application might be brought or made.” 

Suits by a landholder to recover arrears of rent and to eject a ryot are triable by a 
Collector, vide entries at serial Nos. 3 and ii. Part A of the Schedule to the Act. 
Such suits cannot be taken cognizance of by a Civil Court in view of second paragraph 
of section 1 89 ( i ) . The High Court is right in holding that the Revenue Court alone 
has the jurisdiction over the suit and therefore in ordering the return of the plaint for 
presentation to the proper Court. 

The last point urged is that when the civil Court had no jurisdiction over the 
suit, the High Court could not have dealt with the cross-objection filed by the appel-, 
lant with respect to the adjustment of certain amount paid by the respondent. This 
contention is correct. When the Court had no jurisdiction over the subject-matter of 
the suit it cannot decide any question on merits. It can simply decide on the question 
of jurisdiction and coming to the conclusion that it had no jurisdiction over the 
matter had to return the plaint. 

We therefore dismiss the appeal except in so far as it relates to the order of the 
High Court on the cross-objection filed by the appellant. We set aside the order 
dismissing the cross-objection. We order the appellants to pay the costs of the res- 
pondent throughout. 

K.S. Appeal dismissed 

in the main, 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present ; — ^P. B. Gajendragadkar, K. N. Wanchoo and K. G. Das 
Gupta, JJ. 

Ghaliagulla Ramachandrayya and others . . Appellants* 

V. > 

Boppana Satyanarayana and others . . Respondents. 

Transfer of Property Act (/Fq/'1882), section 55-A— Applicability — C bringing in M into his family under an 
arrangement that latter would marry his wife's sister’s daughter and help him in cultivation and management of the 
properties in consideration of which Pf would inherit the entire property after C's death — Alienees from Reversioners of 
C suing for recovery of properly in the hands of N’s sons — N’s sons if can rely on equitable doctrine of part perfor- 
mance and resist the claim. , 

C had brought m A into his family, under an arrangement that JV would marry C’s wife’s skter’s 
daughter and help him in cultivation and management of the properties in consideration of which PT 
\souId inherit the entire property after C’s death. A suit by the alienees from the reveirioner’s of C was 
resisted by the son’s of jV who were then m possession of the properties. It was contended that the con- 
tract itself between Cand A would have the effect of transferring interest in the property to N on C's 
death. 

Held, After section 53-A of the Transfer of Property Act was enacted the only case in which the 
English doctrme of equity of part performance can be applied m India is where the requirements of 
section 53-.A. are satisfied. Quite clearly section 53-A does not apply to the facts of the present case. 
Considerations of equity cannot confer on JV or his heirs any title m the lands which under the statute 
could be conferred only by a registered instrument. 

Appeal from the Judgment and Decree, dated 29th March, 1956 of the Andhra 
Pradesh High Court in Appeal Suit No. 182 of 1950. t 

B. Manavala Chowdhry and B. K. B. Jfaidu, Advocates, for Appellants. 


*C.A. No. 334 of 1961. 


lOth May, 1963.' 
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Marasiah Chowdhrj and R, Gopalakrishnan, Advocates, for Respondents 
Nos. I, 2 and 8. 

The Judgment of the Court was delivered by 

Das Gupta, J . — ^This appeal brought on a certificate granted by the High Court 
of Andhra Pradesh is against a decision of that Court reversing a decree granted by 
the Subordinate Judge, Masulipatnam, dismissing a suit for partition. 

Of the three plaintiffs \vho brought the suit, two claimed to be the reversioners 
of Boppanna Chandrappa, to whom Ave shall refer to as Chandrappa, and the third a 
purchaser of the interest of some of the reversioners, viz., defendants 4, 5, and 7. 
According to the plaint the three plaintiffs were thus entitled to a 5/6th share of the 
properties while the 6th defendant was entitled as a reversioner of Chandrappa to the 
remaining i/6th share. The property rvas however in the actual possession of the 
three sons of Nagayya who were impleaded as the first three defendants. 

In contesting the suit these defendants denied that these properties had ever 
belonged to Chandrappa and further that the plaintiffs i and 2 or the defendants 
4, 5, 6 and 7 were his reversioners. The main defence however was that even if the 
properties did belong to Chandrappa, the defendant’s father Nagayy'a became 
entitled to these as Chandrappa’s illatom son-in-law. The basis of this plea of illatom 
son-in-Iawship was said to be that Chandrappa had brought Nagajtya into his family 
under an arrangement that the latter would marry his wife’s sister’s daughter 
Mangamma and help him in cultivation and management of the properties, in 
consideration of which Nagayya would inherit the entire property after Chandrappa’s 
death. 

The trial Court held that all the suit properties except a small portion did belong 
to Chandrappa and the plaintiffs would be entitled to 5/6th share of Chandfappa’s 
properties and the 6th defendant to the remaining i/6th share, on the death of 
Chandrappa’s widow Ramamma. He however accepted the defence case that 
Nagayy'a had become entitled to the property on Chandrappa’s death as 
Ghandrappa’s illatom son-in-law and accordingly dismissed the suit. 

On appeal, the High Court held that the custom by which an illatom son-in-law 
inherited property could not be extended to a case rvhere the marriage took place 
not with the daughter of the owner of the property but with some other relation of his. 
The High Court also rejected an alternative plea that appears to have been raised 
before it that Nagayya became entitled to the property on the basis of a contract 
bettveen him and Chandrappa. In this view of the law, the High Court set aside 
the order passed by the Trial Court and decreed the suit. 

It is no longer disputed before us that the rights of an illatom son-in-law caimot 
be claimed by a person who imder a promise firom the owner of the property that he 
would inherit the property marries not the daughter but some other reladon of the 
owmer of the property. The alternative contention w'hich was raised before the 
High Court has however been repeated before us. It has been urged that there was 
a good and valid contract bet^veen Chandrappa and Nagayya, that in consideration 
of Nagayya marrying Mangamma and looking after Chandrappa’s property, 
Chandrappa w'ould make him his heir and that the consequence of this contract w'as 
that Nagayya became Chandrappa’s heir. The question here is not whether on 
Chandrappa’s death Nagayya could have obtained specific performance of the alleged 
contiract. For, assuming that there was a contract as alleged and that it w'as a valid 
contract, enforceable at law and also such of which spedfic performance could have 
been obtained by proper proceedings in Courts, the appellants’ rights rrould be to 
seek such spedfic performance. The contention on behalf of the appellant is that 
even though spedfic performance has not been sought or given the contract itself 
would have the eflfect of transferring interest in the property to Nagayya on 
Chandrappa’s death. 
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' In support of this contention the learned Counsel relied on three decisions of 
High Courts in India and also a decision of the Privy Council. The first decision in 
-point of time is the case of Challa Papi Reddi and another v. Challa Kali Reddi^, The 
facts there were that the defendant’s father who was selected by Musalireddi, in 
-pursuance of a special custom, as a son-in-law who should take his property as if Ke 
was a son enter^ into possession of the property on Musalireddi’s death. He then 
.associated with himself the plaintiff in the management of his property on promise of 
.a share. The plaintiff continued thus for many years, aiding in the management and 
improvement of the property, until a short time before the suit was brought, the first 
defendant turned the plaintiff out of doors and refused to ^ve him the promised 
•share. The High Court of Ivfadras held that the agreement by the first defendant’s 
•father was to the effect that the plaintiff was being admitted to the rights of a co- 
sharer and further, as there was a complete adoption or ratification of the father’s 
■contract by the first defendant he ought to be held to it and the plaintiff was therefore 
d co-sharer in -the.' property. , , . : 

It has to be mentioned that this case was decided long before the Transfer of 
Property 'Act, 1882 was enacted and the question "whether a ■written document 
was necessary for transfer did not come up for consideration. ' 

In Bhala Nahana v. Prabhu which was the next case cited, what happened 
was that one Gosai Ramji induced the parents of the defendant Prabhu Hari to 
give him in adoption by an express promise to settle his property upon the boy 
•blit died Before such settlerrient could be executed. Nearly'30 years after his death 
Ramji’s "widow JBhani gave effect to her husband’s "undertaking by executing, a deed 
of ^ft of his property, in her hands in favour of Prabhu Hari. The reversioner to 
Gosai Ramji’s estate contested in a suit brought by him, the validity of this aliena- 
tion. In holding that the alienation -was ' valid, "the High Court of Bombay 
pointed out that the performance of a husband’s contracts was among the proper 
and necessary purposes specified by Hindu jurists under which a -widow could alie- 
nate property and Said further that the equity to compel the heir and legal representa- 
tive of the adoptive father specifically to perform his contracts survived and the 
property in the hands of his "widow was bound by that contract. Whether Prabhu 
Hari would have been entitled to the property even in the absence of the deed of 
gift did not fall for consideration in that case. 

It also deserves to be mentioned that this case was also decided several years 
before the Transfer of Property Act came into force. 

In Asita Mohan Ghosh Moulikv. Mohon Ghosh Moulik^, one of the questions in 
■dispute was whether the adopted son could take an equal share with the son. 
Answering the question in the affirmative, the High Court of Calcutta after decid- 
ing that under the Hindu Law the adopted son -was entitled to an equal share, also 
referred to an Ikramama which had been executed by the adoptive father, and hold- 
ing that the Ikrarmma was valid and operative, said that even apart from the law, 
the adopted son would be so entitled. It is difficult to see how this can be of any 
-assistance in solving our present problem. 

Lastly, the learned Counsel relied on the decision of the Privy Council in Venkay- 
jamma Rao v. Appa Rao*. The main question in controversy in that case was whe- 
"ther there was a completed contract by which the Rani, the former owner of the 
property had agreed that the possession of the property would be given to her niece 
Venkayyamma Rao immediately upon the expiry of her life interest. The Privy 
Council held that there -was such completed contract and directed the Receiver 
to deliver possession “ upon the terms of the contract now affirmed.” 

It may be mentioned that this decision in Venkayyamma Rad's case^ was among 
the authorities on which the Calcutta High Court rehed in Ariff v. Jadunath^. The 


1. 7 Mad. H.C.R. 25. 

2. I.L.R. 2 Bom. 67. 

3. 20 C.W.N. 901. 

4. (1916) I.L.R. 39 Mad. 509: 31 M.L.J. 138: 


L. R. 43 I.A. 138. 

5. L.R. 58 I. A. 91 : I.L.R. 58 Cal. 1235: 60 

M. L.J. 538. 
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High Coui*^ held that the result of equitable principles which had been applied in 
many cases in England and were also applied by the Privy Council in Venkayyamma 
Rao^s case'^ was that the defendant had acquired the rights of a permanent tenant. 
When .this very case went up to the Privy Council in appeal^, the High Court’s 
decision was reversed. The Privy Council pointed out that the dicta in Venkaya- 
yatnma Rao’s case^ did not mean : , 

“ That equity can override the provisions of a statute and (where no registered document exists 
hnd no registerable document can be procured), confer Upon a person a right which the statute enacts, 
shall be conferred only by a registered instrument.” 

This decision of «the Privy .Council' in Arif v. Jadunath^, was ^ven in January, 
ip5i. Nearly two years before that section 53-A had been enacted in the Transfer 
of Property Act introducing in a limited form the doctrine of equity of part per- 
formance. There can, in our opinion, be no .doubt that after section 53-A was 
enacted _the only case in which the English doctrine of equity' of part performance 
could be applied in India is where the requirements .of section 53-A are satisfied. 
Quite clearly, section 53-A -does not apply to the facts of the present case. It 
must therefore be held that the considerations of equity cannot confer on Nagayya 
or his heirs any title in the, lands which under the statute could be conferred only 
by a registered instrument. 

Our conclusion therefore is that the High Court was right in holing ^hat 
Nagayya or his heirs had acquired no right in the property. The appeal is accord- 
ingly dismissed. In the circumstances^ of the case, we make no order as to costs. 

. , I , . Appeal dismissed. 

THE SUPREME COURT OF INDIA. . ' ^ 

I (Civil; Appellate Jurisdiction.) 

Present ; — P.B. Gajendragadkar, ^A.K. SarIcar and K.N.' Wanchoo, JJ. 
Jardine Henderson Limited , ‘ Appellant* 

V. ' i, 

The Workmen' and another < • Respondents. 

Industrial Dispute— Bonus— Interest on paid up capital— Not linked up with the dividends that rncybe dec- 
lared— Stx per cent to be allowed — Closing bonus — Not a customary bonus connected with festivals— Closing bonus— 
Not uniformly paid— Paid on the basis of trading results— Is -in the nature of profit bonus only-^Not on implied 
condition of service. 

The Tribunal was wrong in allowing only per' centum interest on paid-up capital on the 
groimd that the actual dividend declared by the appellant was only 2* per centum for that year. The 
return on paid up capital provided in the Full-Bench formula is not linked with actual dividends that 
might be decla red by a company. Many a time companies 'declare dividends higher than six per cen- 
'tum. But under the formula they are usually allowed sLx per centum interest on paid up capital irres- 
qsective of the dividends declared. It is only wherea company can make out an exceptional case for 
allowing more than six per centum interest on paid up capital that the tribunal can award more. Simi- 
larly it IS only when an exceptional case is made out for allowing less than six per centum interest that 
the tribunal would be justified in allowing less. The fact that a company declares dividend at more 
or less than six per centum is no reason for changing the rate of interest allowed under the Full 
Bench formula on paid-up capital. Where no reason had been shoivn besides the fact that the divi- 
dend declared was less than slv per centum to reduce tlic ususal rate of interest from six per centum to 
2J per centum, the 'tribunal should have allowed six per centum interest on paid up capital. If six 
per centum interest is allowed on paid up capital in this case there will be no jusufication for allowing 
more as profit bonus than what the management has already given. 

That customary' bonus of the nature dealt with in Graham Trading Co., Ltd, v. Its workmen, (1960/ 

1 S.e.R. 107 ; (1961) 1 S.C.J. 246, is always connected with some Icstival. The dosing bonus h not 
connected w.th any festival and therefore cannot be treated as customary bonus. 

The fact that bonus was paid during a year of loss also would be an important circumstance in 
coming to the conclusion that payment was a matter of obligation based on an implied agreement. 
The absence of this important circumstance along with the fact that the bonus was paid only after the 
tradmg results of the year were known and therefore in all probability depended upon the profits would 
show that it could not be a matter of obligation based upon implied agreement. 


1. (1916) 31 M.L.J. 138: L.R. 43 I.A. 138: 2. L.R. 58 

I.L.R. 39 Mad. 509. M.L.J. 588. 

•C.A. No. 359 of 1961. 


I.A. 91: 58 Cal. 1235 : 60' 
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The closing bonus has not been paid from the beginning when the Management look over the 
business of the previous company, though it was paid at a tmifonn rate from 1948 to 1957. Taking 
therefore all the circumstances into account it appears that closing bonus has bem paid on the basis 
of the trading results of the previous year and depended upon the profits earned in Uie previom year, 
the circumstances it cannot be held that one month’s pay as closing bonus is payable^ as an implied 
In condition of service irrespective of the profits made by the Management. It is in the nature of 
profit bonus, even though it may have been paid at a uiuform rate for ten years. 

Appeal by Special Leave fioin the Award dated the i8th April, ig6o, of the 
Third Industrial Tribunal, West Bengal, in case No, ,VIII-i53 of 1959- ' 

B. Sen, Senior Advocate {Sukumar Ghose and B. JV. Ghosh, Advocates with 
him), for Appellant. 

i). jV. Mukherjee, Advocate, for Respondent No. i . , 

The Judgment of the Court was delivered by 

Wanchoo, J. — ^This appeal by Special Leave arises out of a question of bonus, 
referred by the Government of West Bengal to the Third Industrial Tribunal. 
The appellant is a company carrying on business in Calcutta and the dispute relates 
to closing bonus for the year 1958. It appears that the appellant had been paying^ 
a bonus which was called closing bonus, to its workmen at the rate of one month’s 
pay from 1948 to 1957. In 1958^, however, as the profits of the appellant fell consi- 
derably, the quantum of closing bonus was reduced to half a month’s pay. In 
consequence a dispute was raised by the respondents-workmen represented by two 
imioits and their claim was that they shotild have been paid one month’s bonus 
as usual. Consequently Reference was made to the tribunal and the question for 
decision was whether the management was justified in reducing the quantum oF 
closing bonus to half a month’s pay in 1958. 

The case of the workmen was that the appellant had been paying two kinds 
of bonuses to its workmen each year, iiamely, (i) Puja bonus which was paid usually 
before the Puja festival, and (ii) closing bonus which was paid after the close of the 
financial year ending on 31st March, each year. The workmen claimed that clos- 
ing bonus had been paid at a uniform rate from 1948 to 1957 and this payment 
had therefore become an implied condition of service between the workmen and 
the appellant ; in the alternative the claim was that the payment had acquired 
the character of customary bonus and was not dependent upon profits earned by 
the appellant. 

On the other hand the contention of the appellant was that the payment oF 
closing bonus at a uniform rate of one month’s pay for ten years previous to 1958- 
had not in fact turned the payment into an implied condition of service as this 
bonus was of the nature of profit bonus and its payment depended upon the profits 
made by the appellant. It was tuged further that' the very fact that tliis bonus 
was paid after the accounts for the year were made up and the profits ascertained 
showed that it was a bonus depending upon profits ; the circumstance that it was 
paid at a uniform rate for sometime was only fortuitous, particularly as the appellant 
had increased the Puja bonus as its profits increased in order to help the workmen 
at festival time. As to the alternative case of customary bonus, the appellant con- 
tended that this bonus had no connection with any festival and was paid after the 
state of profits earned by the appellanFwas known and therefore could not be de- 
manded as a customary bonus. Finally, the appellant pleaded that if closing bonus- 
ivas treated as profit bonus there was no available surplus to justify the grant of 
any further amount as bonus besides half a month’s pay which the appellant had 
already given to the workmen. 

The tribunal came to the conclusion that it had not been, proved that the pay- 
ment of closing bonus had become an implied condition of service and in that 
connection relied on the decision of this Court in Messrs. Ispahani Limited, Calcutta v. 
Ispahani Employees^ Union'^. Further it held that the bonus could not be held to- 
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Jje a customary bonus as there was nothing to show that it had been paid even in a 
year of loss. It therefore negatived the case of the workmen that closing bonus 
•of one month’s pay was payable every year after the accounts were closed either as 
an implied condition of service or as a customary bonus. The tribunal then went 
into the question whether any further amount besides half a month’s pay which 
had already been paid by the appellant as bonus could be awarded as profit bonus 
■on the basis of the Full Bench formula approved by this Court in Tht Associated Cement 
'Companies Limited'v. Its workmen'^. It held that there was sufficient available surplus 
to warrant payment of one month’s pay as profit, bonus and therefore ordered that 
half a month’s basic salary be further paid as profit bonus to the workmen for the 
year in dispute. It is this decision of the tribunal which has been sassailed before 
Tis by the appellant. ' '. < > 


So far as profit bonus is concerned, the main contention on behalf of the 
appellant is that the tribunal went ^vr6ngin allowing 2^- per centum interest on paid- 
up capital and that it should ' have allowed 6 per centum interest, which is 
the usual amount allowed under the Full Bench formula. The reason why the 
tribunal allowed 2J per centum interest was that the appellant had paid dividend 
at 2J per centum in that year as its profits had shown a considerable fall. We are 
of opinion that the tribunal was wrong in allowing only ’2^ per centum interest on 
paid-‘up capital on the ground that the actual dividend declared by the appellant 
was only 2^^ per centum for that year. The return on paid-up capital provided 
in the Full BenOh formula is not linked with actual dividends that might be declared 
by a company. Many a time companies declare dividends higher than six per 
centum. Butmnder the formula they are usually allowed 6 per centum interest 
on paid-up capital irrespective of the dividends declared. - It is only where a com- 
pany can make, out an exceptional case for allowing more than 6 per centum inte- 
rest on paid-up capital that the tribunal can award' more. Similarly it is only 
when an exceptional case is made out for allowing less than 6 per centum interest 
that the tribunal would be justified in allowing less. We are of opinion that the 
fact that a company declares dividend at 'more or less^than 6 per - centum is no 
reason for changing the rate of interest allowed under the Full Bench formula on 
paid-up capital. In the present case no reason has been shown besides the fact 
that the dividend declared ^vas less than 6 per centum to reduce the usual rate 
of interest from 6 per centum to 2i per centum. We are therefore of opinion 
that the tribunal should have allowed 6 per centum interest on paid-up capital 
In this case and that would increase the amount due under this head from B^. 5 
lacs to Rs. 12 lacs. It is not disputed by learned counsel for the respondents that 
if 6 per centum interest is allowed on paid-up capital in this case as is usually done 
there will be no justification for allowing more as profit bonus than what the appel- 
lant has already given. In the result the tribunal’s award of half a month’s further 
wages as bonus on the ground that there is available surplus to justify it must be 
•set aside. 


Learned counsel for the respondents however submitted that even though no 
further bonus could be allowed on the basis of the Full Bench formula, the work- 
men were entitled to one month’s pay as closing bonus either as an implied condi- 
tion of service or as a customary bonus. So far as customary bonus is concerned, 
it is enough to say that customary bonus of the nature dealt with in Graham Trading 
do.. Ltd. v. Its workmen^, is always connected %vith some festival. In the present case 
it is not in dispute that the closing bonus is not connected with any festival 
and therefore cannot be treated as customary bonus of the kind dealt with in Graham'' s 
case^. This was pointd out by this Court in B.JI. Elias & Co., Ltd. Employees’ Union 
V. B.JI. Elias & Co. Ltd.^, where it was observed that it was difficult to introduce 
the payment of customary bonus between employer and employee where terms of 
service are governed by contract, express or implied, except ^vhcrc the bonus may 


1. (1959) S.e.R. 925. 

-2. (1960) 1 S.C.R. 107. 
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l)e connected with a festival, whether Puja' in Bengahor some other equally important 
festival in any other part of the country. Therefore as closing bonus is admittedly 
not connected with any festival it cannot be allowed as a customary bonus of the 
type considered in Graham's case'^. 

Turning now to the question whether payment of one month’s pay as closing 
Bonus has become an implied condition of service, the first point to be noticed is 
that closing bonus was always paid after the trading results of the year were known. 
Under these circumstances it would not be improper to infer that closing bonus 
was dependent upon profits made by the appellant, for it was paid only after profits 
for the previous year had been ascertained. In the present case during the whole 
of the period from 1948 to 1957 when the closing bonus was paid there was no loss 
incurred by the appellant. As was pointed out in Ispahani's case^ the fact that bonus 
was paid during a year of loss also would be an important circumstance in coming 
to the conclusion that payment was a matter of obligation based on an implied 
agreement. In the present case that important circumstance is absent. The 
absence of this circumstance along with the fact that the bonus was paid only after 
the trading results of the year were known and therefore in all probability depended 
upon the profits would show that it could not be a matter of obligation based 
upon implied agreement. " 

Besides it appears that this company formerly belonged to another owner 
and merged with' the appellant in 1946. When the former company was the 
owner it does not appear that it paid any closing bonus as such from 1940 to 1945. 
Even after the appellant took over no payment was made in 1946 and 1947. It 
was only from 1948 after the trading results for the year ending on 31st March, 1948, 
were known that one month’s basic wages began to be paid as closing bonus in 
addition to Puja bonus which was originally paid at the rate of one month’s basic 
wages but which was gradually increased to two months’ basic wages from 1955. 
For the year in dispute the appellant has paid two months’ puja bonus ; bht it 
reduced the closing bonus from one month to half a month’s basic wages because 
of the fall in profits which fell from Rs. 227 lacs in 1957 to a little over Rs. 15 lacs 
in 1958. It is clear therefore that the closing bonus has not been paid from the 
beginning when the appellant took over the business of the previous company, 
though it was paid at a uniform rate from 1948 to 1957. It may be mentioned 
that in 1959 when profits went up again the appellant has paid one month’s pay 
as closing bonus. Taking therefore all the circumstances into account it appears 
that closing bonus has been paid on the basis of the trading results of the previous 
year and depended upon the profits earned in the previous year. In the circums- 
tances it cannot be held that one month’s pay as closing bonus is payable as an 
implied condition of service irrespective of the profit made by the appellant. It 
seems to have been of the nature of profit bonus, even though it may have been 
paid at a uniform rate for ten years. 

We therefore allow the appeal, set ciside the order of the tribunal and reject 
the claim of the workmen for any closing bonus over and above that paid by the 
appellant for the year 1958. In the circumstances we order the parties to bear their 
own costs. 

V.S. Appeal allowed. 


1. (1960) 1 S.aR. 107. 


2. (1960) 1 S.G.R. 24, 
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(Criminal Appellate Jurisdiction.) 

Present : — S.J, Imam, N. Rajagopala Ayyangar and J.R. Mudholkah, JJ„ 
Chandrika Sao and Hazari Lai ^ . Appellants* 

The State of Bihar . . Respondents, 

' PejtolC^de (Aci of ^S60)j sections 349, 350 353 — Criminal Porce to deter public servant from dis*' 
charging his duly— Sales Tax Officer— Surprise visit to shop of dealer and perusing account books of dealer— Act 
of snatching away the books from the hands of Officer— Offence commitUd—Aci also an offence under section 26 (1) 
{h)of Bihar Sales Tax Act {XIX of 1M7)— Prosecution launched for graver offence under the Penal Code arid nof 
under section 26 (1) (h) of the Sales Tax Act — A'bi an unwarranted procedure. 

It would be dear from a bare perusal of section 349 of the Penal Code that one person can be said’ 
to have used force against another, if he causes motion, change of motion or cessation of motion to that 
other. By snatching away the books which the officer was holding the accused necessarily caused a 
jerk to the hand or hands in which the officer was holding the books. His act, therefore, may be said to- 
have caused motion to the officer’s hand or hands. Further, the natural effect of snatching the books- 
from the hand or hands of the officer would be to affect his sense of feeling of the hand or hands. The: 
action of the accused amoimts to use of force as contemplated by section 349, Indian Penal Code. 

Mere use offeree, however is not enough to bring an act within the terms of section 353> 
Indian Penal Code. It has further to be shown that force was used intentionally to any person without 
that person’s consent in order to commit an offence or with the intention or with the' knowledge 
that the use of force will cause injury, fear or annoyance to the person against whom the force is usot. 
The accused did cause annoyance to the officer by snatching away the books from his hands and the- 
action of the accused amounts to an offence. 

In view of the fact that the law confers a power upon the Sales Tax Authorities to inspect account 
books of a dealer and for that purpose even pay surprise visits to the shop of the dealer it would follow 
that there is an obligation on the dealer to allow the authorities to inspect his books of account. No- 
permission from him, express or tacit for that purpose is necessary. The Officer was, therefore, law- 
fully in possession of the account books when he took them up in the shop and started perusing^ 
them, j 

The accused had no justification in law to snatch the books of accounts from him. To feel annoyed' 
at this action of the accused would be the riatural reaction of the Officer and, therefore, the act of the 
accused must be held to amount to use of criminal force. The act in snatching away the books amounts, 
to obstruction of an officer making an inspection, which act is made punishable by section 26 (1) (k) 
of the Bihar Sales Tax Act, (XIX of 1947). 

Merely holding books found lying; in the premises for perusing them cannot properly be regarded" 
as seizure because seizure implies doing something over and above holding an article in one’s hand- 

According to the Shorter Ojcford Dictionary, seizure among other things, means “ 

confiscation for forcible taking possession (land or goods) a sudden and forcible taking hold ”. As: 
already stated, the Officer merely picked up the books which were lying in the shop and did not 
snatch them away from anyone nor did he take them by force. On the contrary they were taken 
away by force by the accused. ^ 

Whether the Officer was obstructed while making an inspection of the account books or -while he- 
was intending to seize them, the Commissioner’s sanction Vould certainly have been required under 
sub-section (2) of section 26 of Bihar Act XIX of 1947 if m fact the accused was prosecuted specifically 
for obstructing the Officer. He could have been prosecuted for these offences even without proof oT 
the fact that he had used criminal force. It would no doubt appear that the accused has committed 
an offence under section 26 (1) (A) of the Sales Tax Act as also under section 353, Indian Penal Code, 
because he has used criminal force. He could be prosecuted for either or both these offences at the 
discretion of the prosecution. It may be that he was not prosecuted in respect of both the offences 
and the prosecution was restricted to the offence under section 353, Indian Penal Code, only to obviate 
the necessity of obtaining the Commissioer’s sanction. Even so, the prosecution cannot be said to 
have done something which is unwarranted by law. An offence under section 353, Indian Penal Code,, 
is a graver offence than the one under section 26 (1) (A) of the Bihar Sales Tax Act because it is punish- 
able with imprisonment for a period upto two years or to payment of fine without any limit, or both, 
whereas an offence under section 26 (1) (A) is punishable with imprisonment which may extend upto 
six months or svith a fine not exceeding Rs. 1,000 or both. In choosing to prosecute the accused for a 
graver offence under the general law the prosecution cannot be regarded as having acted colourably. 

Section 26 ( 1 ) (A) of the Bihar Sales Tax Act deals only with one kind of obstruction and no more. 

But there may be an obstruction which may involve graver consequences to the Officer obstructed such 
as grievous hurt or even death. It would lead to startling results if it were to be held that the prosccu-- 
tion acted colourably in not restricting the accusation to a minor offence requiring sanction. For, if 
the prosecution were to be so restricted, grave offences will go unpunished. Surely, that is not ivhat the 
Legislature could ever have intended when it enacted section 26 of the Act. It makes little difference 
if the prosecution decided to proceed with respect to a graver offence and ignore one which is of a 
comparatively minor character. _ _ , 


* Grl. Appeals Nos, 35 & 36 of 1961. •* 
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I] CHANDRIKA SAO AND HAZARI LAL V. STATE OF 31HAR {Mudholkar, J .) . II7 

Appeals by Special Leave from the Judgments and Orders dated the ist Novem- 
ber and igth September, i960, of the Patna High Court in Criminal Revisions 
!Nos, 812 of i960' and 76 of 1959 respectively. J 

Sarjoo Prasad, Senior Advocate, {K. Sinha, Advocate, with him), for Appellant 
i(In both the Appeals). 

S.P. Varma, Advocate, for Respondent (In both the Appeals). 

The Judgment of the Court was delivered by 

Mudholkar, J. — ^This is an appeal by Special Leave from the judgment of the 
High Court of Patna upholding the appellant’s conviction under section 353, Indian 
Tenal Code, and the seiitence passed against him. 

The facts which are not in dispute are as follows : 

On the evening of 29th October; 1957, Mr. Bhupendra Narain Singh, Assistant 
Superintendent of Commercial Taxes, Patna Sadar circle, paid a surprise visit to 
the shop of Hazari Lai & Co., in Barah town in order to inspect the books of 
accounts maintained by the shop. At- that time the appellant Hazari Lai was in 
the shop. Mr. Singh found that two sets of account books were kept in the shop. 
He took them up and started looking into them. The appellant snatched away 
both the books from him, passed them on to one of his servants who made them 
•over to another servant who was on the upper floor. Mr. Singh directed his orderly 
•peon to recover the books. The peon was;^ however, prevented by the appellant 
from going to the place where the account books had been taken and in the scuffle 
-which ensued between the two, the orderly’s shirt was torn. Thereafter Mr. Singh 
-went to the Police Station to lodge a complaint. The appellant who was brought 
there by the Sub-Inspector, tendered an -apology in writing and so Mr, Singh did 
not lodge a complaint. He, however, submitted a report in writing to the Superin- 
tendent of Commercial Taxes. The Superintendent thereupon reported the inci- 
•dent to the Deputy Superintendent of Police and eventually lodged a First Information 
^Report on ist November. 

It is urged before us by Mr. Sarjoo Prasad, who appears for the appellant, 
that mere snatching away of books does not amount to using force as contemplated 
By section 349, Indian Penal Code, and at any rate it does not amount to use of 
criminal forc6 as contemplated by section 350, Indian Penal Code. If, therefore, 
the act of the appellant did not constitute the use of criminal force, his conviction 
under section 353, Indian Penal Code, cannot be sustained. His contention is 
that no force was used against the person of Mr. Singh and, therefore, the require- 
ments, of section 349, Indian Penal Code, were not satisfied. Section 3'49, Indian 
Penal Code, reads thus : 

“ Force. — A person is said to use force to another if he causes motion, change of motion, or cessa- 
•tion of motion to that other, or if he causes to any substance such motion, or change of motion or 
•Cessation of motion as brings that substance into contact with any part of that other’s body, or with 
anything which that other is wearing or carrying, or with anything so situated that such contact 
.affects that other’s sense of feeling : 

Provided that the person causing the motion, or change of motion or cessation of motion, 
■causes that motion, change of motion, or cessation of motion in one of the three ways Jiereinafter 
•described : 

First. — By his own bodily power. 

Secondly. — ^By disposing any substance in such a manner that the motion or change or cessation 
of motion takes place without any further act on his part , or on the part of any other person. 

Thirdly. — By inducing any animal to move, to change its motion, or to cease to move.” 

It would be clear from a bare persual of the section that one person can be said to 
have used force against another if he causes motion, change of motion or cessation 
•of motion to that other. By snatching away the books which Mr. Singh was hold- 
ing the appellant necessarily caused a jerk to the hand or hands of Mr. Singh in 
which he -was holding the books. His act, therefore, may be said to have caused 
motion to Mr. Singh’s hand or hands. Further, the natural effect of snatching 
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the books from the hand or hands of Mr. Singh would be to affect the sense of feel- 
ing of the hand or hands of Mr. Singh. We have, therefore, no doubt that the- 
action of the appellant amounts to use of force as contemplated by section 349, 
Indian Penal Code. 


Mere use of force, however, is not enough to bring an act within the terms of 
section 353, Indian Penal Code. It has further to be shown that force was used, 
intentionally to any person without that person’s consent in order to commit an 
offence or with the intention or with the knowledge that the use of force will cause 
injury, fear or annoyance to the person against whom the force is used. The conten- 
tion of Mr. Sarjoo Prasad is that the appellant did not intend to commit any offence 
but only wanted to retrieve his own property of which Mr. Singh had taken posses- 
sion without his permission. He also contended that the appellant’s act has ad- 
mittedly caused no injury or fear to Mr. Singh nor can it be said to have caused 
any justifiable annoyance to him. We cannot accept Mr. Saijoo Prasad’s conten- 
tion that the appellant did not cause annoyance to Mr. Singh^ by snatching away 
the books from his hands nor do we accept his contention that the action of the 
appellant does not amount to an offence. 

The contention of Mr. Sarjoo Prasad that Mr. Singh could not inspect the- 
account books without the permission of the appellant ignores the provisions of 
section 17 of the Bihar Sales Tax Act, 1947 (Bihar Act XIX of 1947) and rule 5& 
of the Rules framed under the Act. Sub-section (2) of section 1 7 of the Act pro- 
vides that all accounts, registers and documents relating to stocks of goods or pur- 
chases, sales and deliveries of goods by any dealer and all goods kept in any place 
of business of any dealer shall at all reasonable times be open to inspection by the 
Commissioner. It is conunon ground that the Commissioner is authorised by law 
to delegate his power to his subordinates and it is not disputed that such power has- 
been delegated to the Assistant Superintendent of Commercial Taxes. Sub- 
section (4) of section 17 further empowers the Commissioner to enter and search 
any place of business of any dealer. Under his delegated power the Assistant 
Superintendent of Commercial Taxes, therefore, has the right to enter a place of 
business. Rule 50 deals with inspections. That rule empowers the Commissioner 
in his discretion to pay a surprise visit to the business premises of a dealer for ins- 
pection of the accounts, re^sters, documents, stocks and goods of such dealer though 
the normal procedure is that he should give reasonable notice in writing to the dealer 
of his intention to make an inspection. Therefore, though Mr. Singh had not given, 
any notice of his intention to visit the shop of the appellant, he was entitled to pay 
a surprise visit. Mr. Singh paid such a surprise visit evidently because he suspected 
that the appellant was maintaining a double set of account books. In view of the 
fact that the law confers a power upon the Sales Tax Authorities to inspect account 
books of a dealer and for that purpose even pay surprise visits to the shop of the 
dealer it would follow that there is an obligation on the dealer to allow the Authori- 
ties to inspect his books of account. No permission from him, express or tacit, for 
that purpose is necessary. Mr. Singh was, therefore, lawfully in possession of the 
account books when he took them up in the shop and started perusing them. The 
appellant had no justification in law to snatch the books of accounts from him. 

To feel annoyed at this action of the appellant would be the natural reaction of 
Mr. Singh and, therefore, the appellant’s act must be held to amount to use of 
triminal force. We are further clear that the appellant’s act in snatching away 
he books amounts to obstruction of an officer making an inspection, which act iy 
made punishable by section 26 (i) (A) of the Act. 

Mr. Sarjoo Prasad then referred to the prosecution allegation that Mr. Singh, 
after being deprived of the possession of account books, directed his peon to retrieve 
them and said that the real object of Mr. Singh was to seize the account books 
under section 17. He added that this is made further clear from the following: 
passage in the report made by Mr. Singh to his superior. 



I] CHANDRIKA SAO AND HAZARI LAL », STATE OF BIHAR (M«£%o/Aar, J.). I19, 

“From the statement given above, it is clear that Sri Hazari Lai, proprietor of M/s. Hazari La L 
& Co., has deliberately obstructed me from seizing the double sets of accounts which were foundi 
in his business premises. He had further assaulted my peon in his business premises besides snatch- 
ing away the double sets of accounts as referred above. He has thereby committed offence punishable 
tmder law.” , , 

I ' 

His first contention is that Mr. Singh had in fact seized the account books, 
or had picked them with the object of seizing and as he had not complied with 
the requirement of sub-section (3) of section 17, that is, of recording his reasons 
in writing for making a seizure of the books, his act was illegal and the appellant 
was justified in resisting the seizure. In support of his contention he relied on the 
unreported decision of Patna High Court in Prahlad Ram v. State^. In that case 
account books had been seized by a Suprintendent of Commercial Taxes from 
the -premises of a’ dealer for the purpose of inspecting them and it was held that the 
seizure wzis illegal because he had not recorded in writing his reasons for making 
the seizure as required by sub-section (3) of section 17 of the Act. The dealer 
and some of his employees were convicted of an offence under section 353 , Indian 
Penal Code. ' The High Court acquitted them on the ground that they were entitled 
to use force as the'search of the premises and the seizure of the books was illegal. 
That case is distinguishable from the present one. 1 Mr.- Sarjoo Prasad, however, 
contends that here also Mr. Singh had taken possession of the account books and 
he must be deemed to have seized them. In our opinion (merely holding books 
found lying in the premises for perusing them cannot properly be regarded as 
seizure because seizure implies doing something over and above holding an article 
in one’s hand. According to the Shorter Oxford Dictionary, seizure, among other 

things, means “ confiscation or forcible taking possession (land or goods) ; 

a sudden and forcible taking hold.”’ As already stated, Mr." Singh merely picked 
up the books which were lying in the shop and did not snatch them away from 
anyone not did he take them by force. On the contrary they were taken away 
by force by the appellant. If, indeed, he had retrieved them by force it may have 
been possible to urge that that latter act of his amounts to seizure. The case, there- 
fore, does not help learned counsel. 

He next contended that the only offence which the appellant has committed 
was one under section 26 (i) {h) of the Act and that as no previous sanction of the 
Commissioner had been obtained for launching the prosecution the trying Magis- 
trate was precluded by the provisions ofsub-section (2) of section 26 from taking 
cognizance of the alleged offence. Undoubtedly had the appellant been prosecuted 
for obstructing Mr. Singh from inspecting or seizing the account books, the -trying 
Magistrate would have been incompetent to take cognizance of the offence without 
the previous sanction of the Commissioner. The appellant is, however, not being 
proceeded against for that offence but only for the offence under section 353, Indian 
Penal Code, for which no sanction is required. Learned counsel contends that the 
whole object of the prosecution is to get round the provisions of sub-section (2) 
of section 26 and that that is why the prosecution was launched under section 353, 
Indian Penal Code. The suggestion apparently is that the prosecution of the- 
appellant for the offence under section 353 is merely colourable. Whether Mr. 
Singh was obstructed while making an inspection of the account books or while 
he was intending to seize them, the Commissioner’s sanction would certainly have- 
been required under sub-section (2) if in fact the appellant was prosecuted specifi- 
cally for obstructing Mr. Singh. He could have been prosecuted for these offences 
even without proof of the fact that he had used criminal force. From the facts 
found it would no doubt appear that the appellant has committed an offence under 
section 26 (i) (A) of the Act as also under section 353, Indian Penal Code, because 
he has used criminal force. He could be prosecuted for either or both these offences 
at the discretion of the prosecution. It may be that he was not prosecuted in res- 
pect of both the offences and the prosecution was restricted to the offence under 
section 353, Indian Penal Code, only to obviate the necessity of obtaining the Com_ 


1. Crl. Revisio No. 828 of 1960, decided on October 6, 1950, 
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missioner’s sanction. Even so, the prosecution cannot be said to have done some- 
thing which is unwarranted by law. An offence under section 353, Indian Penal 
-Code, is a graver offence than the one imder section 26 (i) (h) of the Act because 
it is punishable with imprisonment for a period upto two years or to payment of 
fine without any limit, or both, whereas an offence under section 26 (i) (A) is 
punishable with imprisonment which may extend upto six months or \vith a fine 
not exceeding Rs 1,000 or both. In choosing to prosecute the appellant for a 
; graver offence under the general law the prosecution cannot be regarded as having 
acted colourably. 

Section 26 (i) (A) of the Act deals only with one kind of obstruction and no 
more. But there may be an obstruction which may involve graver consequences 
to the officer obstructed such as grievous hurt or even death. It would lead to 
■startling results if it were to be held that the prosecution acted colourably in not 
restricting the accusation to a minor offence requiring sanction. For, if the prose- 
cution -vicre to be so restricted, grave offences will go unpunished. Surely, that 
'is not what the Legislature could ever haVe intended when it enacted section 26 
•of the Act. It makes little difference if the prosecution decided to proceed with 
respect to a graver offence and ignore one which is of a comparatively minor charac- 
ter. , , 

Mr. Sarjoo Prasad relied upon an unreported decision of the Patna High Court 
in support of his aforesaid contention. That is the decision In Sonelal Seth v. The 
, State''-. There the question which arose for consideration was whether- an act of 
the kind proved in the case before us falls under section 353, Indian Penal Code. 
Das J., who decided the case held that it does not. The reason given by him is 
that the definition of criminal force contained in section 353, Indian Penal Code, 
•shows that what is contemplated by the Section is the use of criminal force to or 
against a person and not to an inanimate object. He then observed : 

“ It b true that in certain circumstances criminal force used to an inanimate object may result 
in the use of criminal force to a person also ; that is made clear by Illustrations {a) and (b) to section 
"350, Indian Penal Code. In the particular case before me no force appears to have been used to 
"the Inspector of Sales Tax at all. I doubt whether in the circumstances of this case it can be said 
that crimmal force was used to the Inspector of Sales Tax. In my opinion, it would be over-taxing 
'ingenuity to bring the act of the petitioner within the mbchief of criminal force, as defined in section 
:350 of the Indian Penal Code.” 

The learned Judge went on to observe that a more straighlfortvaid course 
would have been to prosecute the accused under section 26 of the Sales Tax Act. 
With respect, we may.point out that the learned Judge has omitted to consider the 

words “change of motion or cessation of motion to that other Had 

the learned Judge borne these ingredients in mind he would no doubt have consi- 
dered the e&ct of snatching away the books from the hands of the Officer in that 
'Case. In the circumstances we find it difficult to agree with the conclusion of the 
learned Judge. We also do not agree with the suggestion implicit in the conclud- 
ing part of his judgment that where the facts disclose an offence under section 26 
of the Bihar Sales Tax Act resort should rather be had to the provisions of that 
section than to the general law even if the act amounts to an offence under the 
general law. We are, therefore, unable to accept his view. We, therefore, dis- 
miss the appeal. 

Along with this appeal Criminal Appeal No. 35 of ig6i was also heard and this 
judgment will govern the decision of that appeal also. There the facts are diffe- 
rent only in one respect, in that the account book which was snatched a^vay from 
the hands of the Assistant Superintendent of Commercial Taxes was in the process 
torn, part of it remaining in the hands of the Assistant Superintendent and a part 
in the hands of the dealer who snatched it away. Apart fiom that, there is no 
difference and the points which were urged before us were identical. For the 1 casons 
given by us we dismiss this appeal also. 

V.S. Appeals dismissed. 


1. Crl. Revbion No. 1554 of 1953 decided on 22nd September, 1954. 
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SRI B. P. SINHA’S RETIREMENT. 

The retirement of a Judge of the Superior Court, particularly that of an eminent 
Chief Justice, generally evokes a feeling of re^et that bis services will not he 
available any further. In reviewing the contribution of an outgoing Chief Justice 
of India one’s mind instinctively recalls the great role played by his counterpart in 
the United States of America. It is not without significance that Judge Douglas 
entitled his book “ From Marshall to Mukherji ”. It is said of John Marshall, who 
was Chief Justice from ISOl’tb 1835, that, over the years, through memorable judg- 
ments, he transformed the Supreme Ck)urt into a powerful tribunal occupying a posi- 
tion as important as that of the Congress or the President . He could do it by giving 
an imaginative approach and a powerful turn to the provision in Article VI of the 
U.S. Constitution that the Constitution-shall be supreme law of the land. In our 
country, the position is not wholly analogous. The Indian Constitution has adopted 
the principle of Parliamentary supremacy. The Judiciary is clothed with independence 
but not witu supremacy. Even in the United States, Justice Holmes points out that 
the Legislatures are ultimate guardians of the liberties of the people in quite as 
great a degree as the Courts. Apropos of the role of the Courts regarding the consti- 
tutionality of a statute, Patanjali Sastri, C.J., observed : “If, then, the Courts in this 
country face up to such important and none too easy task, it is not out of any desire 
to tilt at legislative authority in a crusader’s spirit but in discharge of a duty plainly 
laid upon them hy the Constitution. This is especially true as regards the funda- 
mental rights as to which this Court has been assigned the role of a sentinel on the 
qtii vive" 

The Judge holds gn office to which is annexed the function of guarding the supre- 
macy of the law. Butin law no formulae are final, and the resultants of a past genera- 
tion Seldom adequately measure the opposing forces of the next. Law has to be 
regarded as a form of social engineering playing a creative role in the building of a 
society. It becomes the duty of the Judge to look forward and to remember that the 
law must adjust itself to the social philosophy of the day, and in interpreting a statute 
the Judge should be animated by the consciousness that every legislation has an aim, 
that it seeks to obviate some mischief, to supply an inadequacy, to effect a change of 
policy or to formulate a plan of Government, The Courts are, at present, becoming 
inore and more concerned with great social experiments ; and law joins hands, as 
never before, with problems in economics, problems in political science, and problems 
in the techniques of administration. The outlook of the modem Judge has thus, 
in some respects, to be somewhat different from the traditional outlook of being 
guided essentially by the letter of the law. 

The Law Commission has suggested that the person to be appointed as Chief 
Justice should be appointed at such an age as will give him at least a ten-year tenure 
of office, so as to enable him to create healthy traditions, to impart vigour and 
tone to the judicial administration, and to leave the impress of his own personality 
in regard to his exalted office. But within the fifteeir years of its existence the 
Supreme Court has witnessed the succession of half a doXen Chief Justices. Hence, 
by and large,'it has become rather difficult to state with confidence about any of them 
that he is bound to live in judicial history. 

SriBhuvaneswar Prasad Sinha became the Chief Justice oflndra in 1959. having 
held office earlier as a Judge of the Supreme Court. Earlier still, he had been a 
Judge of the Patna High Court from 1943 to 1951 and from that j'ear till 1954 he was 
Chief Justice of the Na^uf High Court. He had thus come to his exalted office 
with a wealth of judicial experience and knowledge of law. He possessed also the 
giftof clear analysis and luminous expression. Two of his relath elyiecent judgrrents. 
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serve to illustrate. The judgment in Kedar Nath Singh v. State of Bihar\ carries 
n cogent exposition of the legal position emerging from a consideration of sections 
124-A and 505 of the Penal Code along with Article 19 (2) of the Constitution. Like- 
wise, in State of Rajasthan v. Mst. Vidhyawati\ the Chief Justice has enunciated in 
a lucid form the principle that the State should be as much liable for tort in respect 
of a tortious act committed by its servant within the scope of his employment and 
functioning as much as any other employer. 

Sri Sinha’s tenure of olBce has witnessed the passing of the Advocates Act, 
creating a unified Bar for the whole country and vesting the power of enrolment of 
legal practitioners in the Bar Councils. The learned Chief Justice as the President 
of the Indian Law Institute has been taking keen interest in its working, though, in 
some quarters, there is a feeling that the quality of the research work done will have 
to be more impressive. Sri Sinha has been tireless in his advocacy of the need fdr 
an absolutely independent and pure judiciary at all levels, though at times the pro- 
nouncements of some of our leaders were apt to be sarcastic. His Lordship will 
carry with him in Lis retirement the good wishes of the Bar all over the country. 


SECTION 10 OF THE ESTATE DUTY ACT, 1953. 

By 

y , Sethuramak, Member, Income-tax Appellate Tribunal. 


In order to prevent avoidance of estate duty, the Estate Duty Act, 1953 enacts, 
Toy section 9, that property taken under a disposition made by the deceased to operate 
as art immediate gift inter v/vos which had not been bona fide made two years or 
more before the death of the deceased shall be deemed to pass on the death. This 
period of two years is reduced to six months in the case cf gifts made for public 
charitable purposes. (See Proviso to section 9 (1).) There is an exception to the 
rule enacted in section 9 (1) and that is, where the gift is in consideration of marri- 
age or where the gift is proved to have been the normal expenditure of the deceased 
•subject to a maximum in both cases of a sum of Rs. 10,000, the period of two years 
will not be required to elapse. (See section 9 (2).) In such cases, even if the gift 
were made a moment before the death it will be excluded from the estate duty assess- 
ment of the estate of the donor ok his death. Section 10 of the Estate Duty Act 
extends the statutory fiction of the property being taken as passing, where bona fide 
possession and enjoyment of the property was not assumed by the donee and thence- 
forward retained to the entire exclusion of the donor or of any benefit to him by 
contract or otherwise. It is proposed in the following paragraphs to notice the 
scope of this provision. 

In order to fully appreciate the scope of this provision, it is better tc reproduce it 
here. It runs as follows : 

“ Section lO^Gifts whenever made where donor not entirely Excluded. — 
Property taken under any gift, whenever made, shall be deemed to pass on the 
donor s death to the extent that bona fide possession and enjoyment of it was not 
immediately assumed by the donee and thenceforward retained to the entire 
exclusion of the donor or of any benefit to him by contract or otherwise : 

Provided that the property shall not be deemed to pass by reason only that it 
was not, as from the date of the gift, exclusively retained as aforesaid, if, by 
means of the surrender of the reserved benefit or otherwise, it is subsequently 
enjoyed to the entire exclusion of the donor or of any benefit to him for at 
least two years before the death.” 


1. (1963) 1 S.C.J. 18 : (1963) 1 M.L.J. (S.C.) 40 : (1963) M.L.J. (Crl.) 25 : (1963) 1 An.W.R. 
(S.C.) 40, 

2. (1963) 1 S.GJ. 30?: (1963) 1 MXJ. (S.C.) 70: (1963) 1 An.W.R. (S.C.) 70. 
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The substantive part of the section, it may be seen, falls into 2 parts viz., 

{a) Bom fide possession and enjoyment of the property taken under any gift 
must be immediately assumed by tne donee. 

(fi) Such bona fide possession and enjoyment must be retained ; 

(i) to the entire exclusion of the donor ; or 

(ii) to the entire exclusion of any benefit to him by contract or othenvise. 
Tf any of these conditions are not satisfied, then the property though gifted prior to 
the statutory period of two years will be deemed to pass. Section 10 is in substan- 
tially identical terms with the law in U.K. as enacted in section 2 (.1) (.c) of the Finance 
Act, 1894 read with section 38 (2) (a) of the Customs and Inland Revenue Act, 
1881 and section 11 (1) of the Customs and Inland Revenue Act, 1889. 

The words used in the section are “ bona fide possession and enjoyment”. The 
expression “ bona fide ” is to be understood ir the sense of real and genuine, as oppos- 
ed to colourable. See Attorney-General v. Richmond and Gordon at 

page 475 per Lord Atkinson. Both possession and enjoyment must be assumed by 
the donee. The expression “ possession and enjoyment ” is followed by a singular 
verb “ was not assumed”. The corresponding U.K. provision is cast on sUghtly 
different language, and the tense used is such that it is difficult to find out whether 
the subject is singular or plural. Reference may however, be made in this context to 
section 38 (13) of the Finance Act, 1957, of U.K. where the singular is employed there. 
But the corresponding provision in section 102 (2) {d) of the New South Wales Stamp 
Duties Act, 1920-56, also contains a singular verb after the words “possession and 
enjoyment ”. This shows that the idea underlying the provision is a collective one, 
and possession and enjoyment is a single concept. Possession would normally 
denote enjoyment, but there can be enjoyment without possession e.g., where property 
is in the possession of donee. That is why obviously both the words are used. 
Possession in this context has been taken to be beneficial possession, and not mere 
physical possession. As Lord Russel put it in Commissioner of Stamp Duties of 
New South Wales v. Perpetual Trustee Co., Ltd.^. 

“ The linking of possession with enjoyment as a composite object which las 
to be assumed by the donee indicates that the possession and enjoyment con- 
templated is beneficial possession and enjoymeot by the object of the donor’s 
bounty.” 

In Norman Clyde Oakes v. Commissioner of Stamp Duties of New South Wales^, 
it was clearly laid down : 

“ If the property is held in trust for the dcnee then the trustee’s possession is 
the donee’s possession for this purpose and it matters not that the trustee is the 
donor himself.” 

In re Rose and others v. Inland Revenue Commissioners'^, the point arose at to when 
the gift was complete, fn that case, the deceased the owner of 20,000 shares executed 
on 30th March, 1 943 transfers in the form required by the company’s articles of associa- 
tion. The transfers were stamped on 12th April, 1943 and registered in the books of 
the company on 30th June, 1943. The transferor died On 16th February, 1947. The 
statutory period after which any gift made would have been avoided for purposes 
of estate duty commenced on lOth April, 1943. Thus if in this case, the gift was 
on 30th March, 1943, then it was outside the statutory period and the deeming provi- 
sion would have applied. The Crown in justifying the levy of estate duty contended 


1. L.R. (1909) A.C. 466 (475) : 78 L.J. K.B. 3. L R. (1954) A.C. 57: (1953) 2 All E.R. 

998 : 101 L.T. 241. ' " ^ ' 1563r(l954T 26^r.T.R. (E.D.) 1 : 3 E D.C. 553. 

2. L.R.(1943) A.C. 425 : (1943) 1 All E.R. 525 : 4. (1952) 1 All E.R. 1217 (C.A.): 3 E.D.C, 

112 L.J. P. C. 55 : 168 L.T. 414 ; 2 E.D.C. 790. 369 (C.A,) at 386 and 387. 
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that the gift was complete only on the date it was registered by the company. The 
Court of Appeal rejected the Crown’s contention and held that the transferor was a 
trustee for the transferees from the date of the execution, as on that date, the donor 
had done all in his power, according to the nature of the propeity given, to vest the 
legal interest in the property in the donee. For our present purpose it is enough to 
set out two short passages from the last portion of the judgment of Jenkins, L.J. : 

“ In other words in my view, the effect of these transactions, having regard to 
the form and operation of the transfers, the nature of the property transferred, 
and the necessity for registration in order to perfect the legal title, coupled \yith 
the discretionary power on the part of the directors to withhold registration, 
must be that, pending registration, the deceased was in the position of a trustee 
of the legal title in the shares for the transferees.” 

Later at the end of his judgment, he observed : 

“ In my view, a transfer under seal in the form appropriate under the com- 
pany’s regulations, coupled with the delivery of the transfer and the certificate 
to the transferee, does suffice, as between transferor and transferee, to consti- 
tute the transferee the beneficial owner of the shares, and the circumstance that 
the transferee must do a further act in the form of applying for and obtaining 
registration in order to get in and perfect his legal title, having been equipped 
oy the transferor with all that is necessary to enable him to dc so, does not pre- 
vent the transfer from operating, in accordance with its terms as between the 
transferor and the transferee, and making the transferee the beneficial owner.” 

In the aforesaid case, it was held that the donee had assumed possession ana 
enjoyment of the shares from the date of the transfer deed and that the donor was 
entirely excluded therefrom. Thus, barring the cases of the donor being the sole 
or joint trustee (and those cases where there is no dispute about the exclusion), the 
question arises as to when it can be said that the donor is entirely excluded from 
the property and the donee has retained possession and enjoyment to the entire 
exclusion of the donor. An early case throwing light on this aspect is the one decided 
by Hamilton, J. in Attorney-General v. Seccombe^. In 1897, the owner of a farm 
and a dwelling house gifted them to his nephew who resided with him. After the 
gift the donor resided in the house gifted until his death in 1906 and was 
also maintained by his nephew, without any kind of understanding or agreement 
therefor. The Crown claimed estate duty in this case on the ground that the donor 
was not entirely excluded, from possession and enjoyment. It was held that the 
donor was excluded and that duty was not payable. Hamilton, J., said, after refer- 
ring to some earlier decisions : 

The principle there laid down, as I understand it, is that the possession and 
enjoyment or benefit from which the Act contemplates that the cedent or donor 
must be entirely excluded must be derived from some enforceable right, a benefit 
as the Lord President said (in. Lord Advocate v. Stewart"), “which was part of 
his property before cession ”, and therefore, not merely a benefit which is 
derived from his being present for a greater or less time in the old house by 
the leave and licence of the donee.” 

In Australia, an analogous case arose in I^ng v. Wehb^, where a testatrix gave 
certain blocks of land to her sons and on the same day took leases from them of 
the same land. Issacs, J., said : 

“ The lease, however, gave to the donor possession and enjoyment of the land 
itself, which is a simple negation of exclusion, and brings the case witliin the 
statutoo- liability. It was argued that as Uie rent was for full value, the lessee’s 
possession and occupation was not a benefit. The argument is unimportant 
because the lease, at whatever rent, prevents the entire exclusion of the donor.” 

1. L.R. (1911) 2 K.B. 688 : 80 L.J.K.B. 913 : 2. 8 F. 579 at p. 595. 

105 L.T. 18 : 1 E.D.C 589. 3. (1912) 13 C.L.R. 503. 
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-There is thus a clear conflict between the, U,K. and Australian law on the point. 
While in U.K.'the authority of Attorney-General v. Seccombe^, is not shaken by any 
later pronouncement, in Australia, the decision of Lang v. Webb^, has been followed 
and has been referred to by the Privy Council in CUjford John Chick v. Commissioner 
of Stamp Duties^. In the last mentioned case, a father transferred by way of gift to 
one of his sons a pastural property. About 17 months thereafter, the father and 
two of his sons (one of whom'was the donee) formed a firm. Clause 5 of the deed 
provided that the business should be conducted on the respective holdings of the 
partners. All the respective holdings were to remain the property of the partners. 
That is, they were not treated as parttiership property. The father was to manage the 
business and his decision on the affairs of the business was to be final. Estate duty 
was levied on the death of the father and section 102 (2) (d) was applied. The Pri\y' 
Council upheld the assessment. It was observed ; 

Where the question is whether the donor has been entirely excluded from 
the subject-matter of the gift, that is the single fact to be determined. If he has 
not been so excluded, the eye need look no further to see whether his non- 
exclusion has been advantageous or otherwise to the donee.” 

It was added : 

“ It is possible that in the consideration of this very difiicult part of the sub- 
section it may be pertinent in some cases to enquire whether the benefit derived 
by the donor is one that impairs or detracts from the donee’s enjoyment of the 
■gift. Their Lordships, with great respect, think that this is a matter which may 
require further examination, but, as they have already said, they are clearly of 
opinion that it is not a relevant consideration where the question arises under 
the first limb of the section and is whether the donor has been entirely excluded 
from the subject-matter of the gift, and they repeat that, in the present case that 
question can only be answered in the negative,” 

At more than one place, the decision in Langv. Webb^, is referred to, and it is 
stated that the law ” cogently stated ” therein has been “ consistently followed ”. It 
would therefore, appear that the Privy Council decision has to be read in the con- 
text of the Australian law. It may be noted that the decision in Attorney-General v. 
Seccombe\ was cited, but it has not even been referred to with or without approval, 
thereby emphasising that the Privy Council was dealing with an Australian case in 
the setting of Australian law, and had no intention of casting any doubts on the 
current authorities in U.K. 

As far as we in India are concerned, both sets of decisions are only of a persuasive 
value. It would, therefore, be necessary to consider which view accords more with 
the scope and object of the provision. Section 9 deals with gifts within a certain 
period before death. Section 10 is an exception, as it were, to the rule enacted in sec- 
tion 9. If the death occurs after, what can be called for convenience, the statutory 
period, then the provisions of section 9 will not help to avoid the gift for purposes of 
•estate duty. That is why in section 10, the words whenever made” are used. 
This is designed to import the statutory fiction of passing to those cases where the 
gift is even prior to the statutory period, since, if the gift is within the statutory period, 
section 9 would cover it. Further, section 10 applied only to gifts. See Ranganathan 
V, Controller of Estate Duty^. It will perhaps cover all the categories dealt with in 
section 9 where there is an element of bounty. Even in cases prima facie coming 
within section 9 or 10, if the transaction is not real and is merely a facade then there 
is no need to apply section 9 or 10. Where the transaction is real alone, it will be 
necessary for the Legislature to step in. and create a fiction. Therefore, in the case 
of a real transaction, situations may arise where the donor may retain control over 


1. L.R. (1911) 2 K.B. 688 : 80 L.J.K.B. 913 
105 L.T. 18 : 1 E.D.C. 589. 

2. (1912) 13 C.L.R. 503. 

3. L.R. (1958) A.C. 435 : (1958) 2 All E.R 


623: (1959) 37 I.T.R. (E.D.) 89: 3 E.D.C. 915 

4. (1963) 2 1.T.J. 441 : (1963) 2 M.L.J. ‘531 
49 I.T.R. (E-D.) 137: A.r.R. 1963 Mad. 432* 
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the property given. The transfer may only he a colourable, but a real device. In 
such a case, the Legislature provides for a test to see how far the transaction can be 
effective to get out of the operation of the estate duty liability. The first test is to see 
whetlier the transferee has assumed bona fide or real possession and enjoyment 
immediately after the transaction was put through. If there was no transfer of 
possession, tliere can be no gift aud section 9 or 10 are not needed in such cases. 
Consistently witli the nature of the property, there must be delivery of possession. 
We may take it that the Legislature in insisting on possession and enjoyment did 
notwant anyone to be in doubt about this requirement. 

The next test is to find out whether such possession and enjoyment was “ thence- 
forward retained to the entire exclusion of the donor ”. This is the aspect we considered 
by reference to and Chick’s case^. In Seccombe’s case^ one of tlie 

items gifted was a house in which the donor was in perrnissive occupation after the 
gift. Supposing, varying the facts a little, the husband gives a house property to the 
wife who lets it out, and when the tenant is in occupation the husband goes there for 
collecting the rent for his wife, or for taking shelter from rain, will section 10 be 
attracted ? If section 10 as read in Chick’s case^ were to be literally applied then the 
answer will be, “Yes”. If Secconibe’s case^ is the guide, the answer will be “No”. 
Seccombe’s case^, appearsto provide the better answer. Examples can be multiplied to 
show that the result emerging from Chick’s case^ is not satisfactory. There were 
criticisms against tliis decision and tlie British Parliament stepped in, and disowned 
the intention attributed to it in Chick’s case‘s, and passed section 35 of the Finance 
Act, 1959, by which it is provided that if full consideration in money or money’s 
worth was given by the donor, for taking back possession of the property given^ 
then the provision for deeming will not apply. What the Legislature has sought to 
achieve by this amendment appears to be the proper effect of the earlier deeming 
provision. 

A third test is to see whether the donor obtained a benefit by contract or other- 
wise. The decision did not throw any light on the question as to whether the pro- 
vision for exclusion of possession and enjoyment was a separate and independent 
requirement, apart from “ benefit by contract or otherwise ”, Chick’s case^ now 
clarifies that the two are independent requirements. Anv benefit by contract or 
otherwise would attract the operation of section 10. Seccombe’s case^, establishes 
that the benefit must arise under an enforceable contract, though not necessarily 
between the same persons as are parties to the gift, and that the words “ contract 
or otherwise ” must be construed m accordance with the ejusdem generis rule. “ It 
is possible for a donee in the full and unrestrained enjoyment of his gift to use or 
spend it in a way that happens to produce some advantage to the donor without 
there being any loss or disadvantage to the donee. But such advantage has been 
held not to be a benefit within the meaning of the section.” See Norman Clyde 
Oakes v. Commissioner of Stamp Duties, New South Waies^. This is a proposition 
deduced from another decision of the House of Lords in St. Aubyn v. Attorney- 
General‘s, possibly because it is not a direct authority for the above view. That is 
why in Chick’s case^, the Privy Council says that this is a matter which may 
require further examination. See passage extracted at page '9 supra. It 
appears that the passage reproduced above from Oakes’ case^ accords with the 
scheme of the section, as what is necessary is to show a transfer of rights to the donee 
and an incidental benefit not referable to the gift will have no significance for this 
purpose. 

This leads us to an allied question as to what is the benefit that is spoken of 
by the section . In St. Aubyn v. Attorney-General', it has been held that a benefit 
which does not arise by way of reservation out of that which was given was not 
comprehended by the provision. Lord Simonds observed : 


1. L.R.{I91 1) 2 K.B. 688: 80 L.J.K.B. 913:105 
L.T. 18: 1 E D C. 589. 

2. L.R. (1958) A.C. 435 : (1958) 2 All E.R, 
623 : (1959) 37 l.T.R. (E.D.) 89 ; 3 E.D.C. 915. 


3. (1954) A.C. 57 ;(1953) 2 AUER. 1563 t 
(1954) 26 l.T.R. (E D.) 1 : 3 E.D.C. 553. 

4. L.R. (1952) A.C. 15 : (1951) 2 All E.R. 
473 : 3 E.D.C. 292. 
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“The benefit, if it is .to attract duty to the subject of the gift, must be a 
benefit referable to it. The words are not easy to construe, but they clearly 
import that the owner of property may in certain circumstances retain a benefit 
when he makes a gift and yet the subject-matter of the gift be not dutiable.” 

Lord Radcliffe after referring to the earlier cases stated : 

“ All these decisions proceed upon a common principle, namely, that it is 
the possession and enjoyment of the actual property given that has to be 
taken account of, and that if that property is, as it may be, a limited equitable 
mterest or an equitable interest distinct from another such interest which is not 
given or an interest in^operty subject to an interest that is retained, it is of 
HO consequence for this ptTrpose that the retained interest remains in the bene- 
ficial enjoyment of the person who provides th6 gift.” 

The idea embodied in the above passage is that the gift need not be of the entire 
interest and that there may be reservations which are not given. In order to appre- 
ciate the scope of this, it is useful to examine a few of the decisions which have pro- 
pounded this proposition. In Munro and others v. Commissioner of Stamp Duties 
of New South Wales^, M, the owner of 35,000 acres of land on which he carried 
■on the business of grazier orally agreed with his 6 children to carry on the business 
in partnership with them. M was to be the sole manager of the business. In 1913, 
he made direct gifts to 4 of them and made settlements for the remaining 2 on certain 
trustees. The transfers were taken subject to the partnership agreement and on the 
understanding that any partner could withdraw and work out his land, separately. 
But later in 1919, under a partnership deed between the parties, it was agreed that 
■during the lifetime of M no partner should withdraw from the firm. It was held 
that the property comprised in the transfers was the land separated from the partner- 
ship rights therein and that section 102 (2) (jf) of the New South Wales Stamp Duties 
Act, 1920-3 1 did not affect this. Lord Tomlin observed in the course of the judgment : 

“Further the benefit which the donor had as a member of the partnership 
in the right to which the gift was subject was not in their Lordship’s opinion a 
benefit referable in any way to the gift.” 

It may be seen that the above decision has a close parallel to the one in Chick's 
oase^. The main distinguishing feature to be found on facts is that in Chick's case\ 
the gift was anterior to the transaction of partnership. This aspect is emphasised 
by the Privy Council in the following passage in Chick's case^ : 

“ In the first place, it is not disputed that the property was given outright by 

the deceased to his son It follows that the decision of this Board in Munro 

V. Commissioner of Stamp Duties'^, on which the appellants relied has no 
application to the present case. It must often be a matter of fine distinctioji 
what is the subject-matter of a gift. If as in Munro' s case^, the gift is of a 
property showing certaing of the rights which appeitain to complete ownership, 
the donor cannot, merely, because he remains in possession and enjoyment of 
those rights, be said within the meaning of the section not to be excluded from 
possession and enjoyment of that which he has given.” 

The decision of the Privy Council in Munro' s case^, has been followed b> the 
House of Lords in St. Aubyn v. Attorney-GeneraP. A simplified version of the 
complicated facts of that case appear in Norman Clyde Oakes v. Commissioner of 
Stamp Duties'^. Foi our present purpose it is enough to notice this simplified version, 
as the essence of the decision is brought out therein. By virtue cf certain transactions 
by Lord St. Levan, the settled property consisted of 50,000 ordinary shares of a 


1. L.R.(I934)A.C.61 :103LJ.P.C. 18 :I50 3. L.R. 0952) A.C. 15 : (1951) 2 All E.R. 

L.T. 145 : 2 E.D.C. 462. 473 : 3 E. D.C. 292. 

2. L.R.(1958) A.C. 435 : (1958) 2 All E.R. 4. L.R. (1954) A.C. 57 ; (1953) 2 All E.R. 

623 : (1959) 37 I.T.R.(E.D.) 89 : 3 E D.C. 915. 1963 : (1954) 26 I.T.R. (E.D.) 1 : 3 E.D.C. 553. 
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company, and sums of £7,50,000 payable by the said company in instalments and 
£1,00,000 immediately payable by the company. Lord St. Levan had life interest 
in the settled property. This life interest on the shares was surrendered and the 
persons next entitled subject to this life interest assumed possession. He, by exer- 
cising the power of appointment available to him, transferred to himself absolutely 
the sums of £7,50,000 and £1,00,000. The Crown claimed estate duty on the demise 
of Lord St. Levan contending that there was no entire exclusion from possession 
or of any benefit by contract or otherwise mainly because of the rights which he 
retained to receive the money from the company. It was held that this alleged 
benefit neither incumbered the enjoyment of the gift nor arose by way of reserva- 
tion out of that which was given. The deeming provision was held not to apply. 
The relevant passages from tlie speeches of Lord Simonds and Lord Radcliffe 
appear earlier in this article. In the case of Nonnan Clyde Oakes v. Commissioner 
of Stamp Duties of New South Wales'^, the donor after making the gift continued 
to manage the property and received remuneration therefor. It was held that 
on his death duty became payable on the ground that this remuneration was a 
benefit. It was observed that a trustee was not permitted to take remuner- 
ation and that the provision for remuneration was a benefit taken by the deceased. 
The contrast in such a case was pointed out as follows : 

“ The contract is between reserving a beneficial interest and only giving such 
interests as remain on the one hand, and on the other hand reserving the power 
to take benefit out of, or at the expense of interests which are given.” 

Their Lordships concluded that the case before them fell within the latter class. 

The result of this survey shows that one has to see what is given and 'then 
to find out if the donor is entirely excluded and enjoys no benefit by contract or 
otherwise. Thus, the nature o'f the transaction would determine the liability. The 
moral is that the persons who may have to offer advice should take care. 

It may be asked whether the reservation in such cases will not come in for duty. 
The result of the findings in all these cases is that property m the gifts had passed 
to the donees during the lifetime of the donor. If the reservation or retention is 
dutiable, there must be some provision to make it dutiable. There are special 
provisions like section 7 which import a statutory fiction of passing where there is a 
determination of life interest or interest ceasing on death. If the interest reserved 
or retained is not covered by that or other deeming provisions so far as may be 
applicable, then there can be no lew of duty on the death of the donor. 

The proviso to section 10 applies to a case where the donor had retained certain 
rights wliich he surrendered pnoi to the statutory period of two years. In such a 
case, the deeming provision does not apply. This only shows that the transaction 
has to be seen as it emerges at the time of the death and not as it originated. This 
provides an opportunity to the donor, to cast aj setbnd look at his transaction and 
see if he can get out of the operation of section -lO'by making a timely surrender 
cf any benefit. 


1. L.R. (1954) A.C. 57 : (1953) 2 All E.R. 1563 : (1954) 26 1.T.R.(E D.) 1 • 3 E.D.C. 553. 




[Supreme Court,] 

S. K. Das, Acting C.J. ■ Khafkan v. 

Hidqyatullah ar\d The Stale of U.P. 

K. C. Das Gupta, JJ. Cr. A. No. 95 of 1961. 

22th August, 1963. 

Criminal Procedure Code (V of i8gB), sections 236, 237 and 403 — Prior acquittal 
— Effect. 

The charges on which, that acquittal took place had nothing whatever to do 
with the charges on which there is conviction in the present appeal. A plea of 
autrefois acquit which is statutorily recognised in India under section 403 of the 
C rimin al Procedure Code arises when a person is tried again for the same offence 
6r on the same facts for any other offence for which a different charge from the 
one made against him might have bfeen made under section 236 or for which he 
might have been convicted under sectio 237. 

Section 236 provides for a situation where it is doubtful what offence has 
been committed. When a single act or series of acts is of such a nature that it is 
doubtful which of several offences the facts which can be proved will constitute, 
that section permits that the accused may be charged with having committed aU 
or any of such offences and any number of such charges may be tried at once or 
he may be charged in the alternative with having committed some one of such 
offences. Section 237 enables the Court to convict an accused charged with one 
offence for a different offence where the facts show that a different offence has been 
committed. 

Neither of these provisions is applicable to the present facts because the two 
offences ^vere distinct and spaced slightly by time and place. The trials were 
separate as the two incidents were viewed as distinct transactions. - Even if the two 
incidents could be viewed as connected so as to form parts of one transaction it 
is obvious that the offences were distinct and required different charges. 

jD. S. Tewaiia and K. B. Mehta, Advocates, for Appellant. 

0 . P. Rana and C.P. Lai, Advocates, for Respondent. 

G.R. Appeal dismissed. 


[Supreme Court.] 

S.K. Da’!, Acting C.J., K. Subba Rao, T. Devadasan v. 

Raghubar Dayal, Jd. Rajagopaia The Union of Indiai 

Ayyangar and J.R. Mudhotkar, JJ. Petition No. 87 of 1963. 

29?^ August, 1963. 

Constitution of India (1950), Articles 14, 15, 16 read tuith Article 335 — Reservation 
of seat, for backward classes in educational institution — Rule to carry forward. 

By majority. — ^Applying its earlier decision M.R. Balaji and others v. The State 
of Mysore, A.I.R. 1693 S.G. 049. the Court held that the reservation of more than 
half of the seats in an educational institution for being filled from members of the_ 
backward classes is unconstitutional. What this Court has laid down there would 
also apply to the present case. 

Such being the result of the operation of the carry forward rule we must, on 
the basis of the decision in BalajVs case hold that the rule is bad. Indeed, even in 
The General Manager, Southern Railway v. Rangachari, (1961) 2 M.L.J. (S.C.) 71 : 
(igSi) 2 An. W.R. (S.C.) 71 : (1961) 2 S.G.J. 424 : (1962) 2 S.C.R. 586, reserva- 
tion of vacancies to be filled by promotion was upheld by this Court 

S— NRC 
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We would like to emphasise that the guarantee contained in Article i6 (i) 
is for ensuring equality of opportimity for all citizens relating to employment, and 
to appointments to any oflice imder the State. This means that on every occa- 
sion for recruitment the State should see that all citizens are treated equally. The 
guarantee is to eacli individual citizen and, therefore, every citizen wjho is seeking 
employment or appointment to an office imder the State is entitled to be afforded 
an opportunity for seeking such employment or appointment whenever it is intend- 
ed to be filled. In order to effectuate the guarantee each year of recruitment will 
have to be considered by itself and the reservation for backward communities should 
not be so excessive as to create a monopoly or to disturb unduly the legitimate 
claims of other communities. 

R. Gopalakrishnan, Advocate, for Petitioner. 

R. Ganapathy Iyer, and R.N. Sachthey, Advocate, for Respondents. 

G.R. Petition partly allowed. 


[Supreme Court.] 

M. Hidayatullah and Hukma v. 

K. C. Das Gupta, JJ. The State of Rajasthan. 

agtA August, 1963. Cr. A. No. 152 of 1962. 

Sea Customs Act (VIII of 1878), sections 167 (81), 178-^ — Mens rea— Land Customs 
Act (XIX of 1924), section 3. j 

Section 3 of the Land Customs Act authorizes the Central Government to 
appoint by notification in the official gazette one person to be the Collector of 
Land Customs for any area adjoininjg a foreign frontier and specified in the 
notification. The section also authorizes the Central Government to appoint by 
a similar notification such other persons as it thinks fit to be Customs Officers for the 
same area. “ Fordgn frontier ” has been defined in section 2, clause (e) of the Act as 
the frontier separating any foreign territory from any part of India. “ Land 
Customs area ” has been defined in clause (g) of the same section as any area 
adjoining a foreign frontier for which a Collector of Land Customs has been 
appointed under section 3. ^ From the definition of foreign frontier in clause (e), it 
is clear that an area adjoining the frontiers separating any foreign territory from 
any part of India, is within these words. 

We have, therefore, come to the conclusion that the construction put by tlie 
ffigh Court on the notification is right, and Lai Singh, being an officer in the Dis- 
trict of Barmer which is mentioned in the Schedule, was an officer for the entire 
area which formed the jurisdiction of the Collector of Land Customs, Delhi, in- 
cluding tlie place where the seizure was made, was therefore competent to make 
the seizure. 

S.IC. Kapur, S. Murthy, B.N. Kirpal and K.K, Jain, Advocates, for Appellants. 

H.R. Khanna, Advocate and B.R,G,K. Achar, Advocate for P.D. Advocate 
for Respondent. * 

G.R. 


Appeal dismissed. 
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[Supreme Court.] 

P.B. Gajendragadkar, K. Subba Rao, ■ ' Union of India o. 

K.N. Wanchoo, JV. Rajagopala H.G. Gk)el. 

Ayyangar and jf.R. Mudholkar, JJ. C.A. No. 645 of 1962. 

• ^oth August, 1963. 

Civil Service Classification, Control and Appeal Rules, Rule ^^—Findings by the en- 
quiry officer — Government’s competence to differ from the findings — High Court’s powers — 
Article 31 1 of the Constitution. 

Besides, it would be apparent that if the respondent’s argument is valid, then 
the second notice would serve very little purpose. If, at that stage the Goveriment 
is bound to accept the findings of the enquiry officer, the opportunity which is 
intended to be given to the public servant to show cause not only against the pro- 
posed 4)unishment but also against the findings recorded against him,_ would be 
defeated, because on the respondent’s case Government cannot alter the said findings. 
In our opinion, the contention raised by the respondent is patently unsoimd and 
must be rejected. 

Therefore, we have no hesitation in holding that the High Court was in error 
in coming to the conclusion that the appellant was not justified in- differing from 
the findings recorded by the enquiry officer. As we have just indicated, if it is 
held that the report of the enquiry officer is not binding on the Government, theil 
the Constitutional safeguard afforded by Article 31 1 (i) and (2) cannot be said to 
have been contravened by the appellant and the grievance made by the respon- 
dent in that behalf must fail. 

Though we fuUy appreciate the anxiety of the appellant to root out corruption 
from public service, we cannot ignore the fact that in carrying out the said purpose, 
mere suspicion should not be aUowed to take the place of proof even in domestic 
enquiries. It may be that the technical rules which govern criminal trials in Courts 
may not necessarily apply to disciplinary proceedings, but nevertheless, the principle 
that in punishing the guilty scrupulous care must be taken to see that the innocent 
are not punished, applies as much to regular criminal trials as to disciplinary 
enquiries held under the statutory rules. We have very carefully considered the 
evidence led in the present enquiry and borne in mind the plea made by the learned 
Attorney-General, but we are unable to hold that on the record, there is any evi- 
dence which can sustain the finding of the appellant that charge No. 3 has been 
proved against the respondent. It is in this connection and only incidentally that 
it may be relevant to add that the Union Public Service Commission considered the 
matter twice and came to the firm decision that the main charge against the 
respondent had not been established. 

The result is, though the appellant succeeds on the principal point of law raised 
in the appeal the appeal fails, because, on the merits, we hold that no case had been 
made out for punishing the respondent. The appellant to pay the costs of Respon- 
dent. 


C. K. Daphtary, Attorney-General for India (R. H. Dhebar, Advocate, with him), 
for Appellant. 

JV. C. Chatterjee, Senior Advocate {A. N. Sinha and K. K. Sinha, Advocates, 
with him), for Respondent. 

G.R. 


Appeal dismissed. 
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[Supreme Court.] 

P.B. Cajendragadkar, K. Subba Rao, . Gopal Narain p. 

K.R', Wanchoo, JV. Rajagopala Ayyangar and State of Utt r Pradesh. 

J.R. Mudholkar, JJ. Petition No 12 of 1962. 

2yd September, 1963. 

Uttar Pradesh Municipalities Act (XI of 1916), section 128 (i ) — Articles 14 

and iQ of the Constitution — Power of Municipal Board to impose tax. 

The Court approved the dec'sion of the Full Bench of the Allahabad High 
Court in Bareilly Municipality v. Kundan Lai, A.I.R. 1963 S.C. 562 and held that on a 
construction of the provisions of the Act that the' power vested in the Board to select 
part of the municipality within which to levy a tax vyas not an arbitrary power 
but one which is controlled by the purpose which was intended to be achieved by 
the Act itself. 

The differences between the old city and the Civil Lines area are so pronounced 
in the matter of amenities that there is a reasonable relation bet^veen the taxes 
imposed and the geographical classification made for the purpose of taxation. The 
notification imposing the said taxes does not infringe Article 14 of the Constitution. 

J 

J. P. Coyal, Advocate, for petitioner. 

C. B. Agarwala, Senior Advocate, (C. P. Lai, Advocate, with him), for Respon- 
dent No. I. 

G. S. Pathak, Senior Advocate,(C. P. Lai, Advocate, with him), for Respondent 

^to. 2. 

G.R. Petition dismissed. 

[Supreme Court.] 

P. 5 , Cajendragadkar y K. Subba Rao, Kaushalya Dex-i v. Mool Raj, 

X.JI. Wanchoo, X. Rajagopala Ayyangar Transfer Petition No. in of 1 062. 

and J. R. Mudholkar, JJ. 

^ih September, 1963. 

Criminal Trial — -Magistrate making affidavit in support of the Administration — Propriety. 

Criminal Procedure Code (V of i8g8), sections 527 and 253 (2 ) — Affidavit by a Magistrate 
— Separating the judiciary from the Ex~.cutive. 

Unfortunately in some parts of the country, the policy of separating the Judici- 
ary from the Executive has still not been implemented. Nevertheless, we are con- 
fident that even in areas where such separation has not taken place, members of 
the judiciary are functioning without fear or favour. But when an instance like 
the present comes to the notice of this Court, it naturally causes us considerable 
concern. The learned Magistrate w'ho has been ill-advised to make the present 
affidavit did not realise that when he entered the arena and made an aflidavit on 
behalf of tlm Administration, his statement that the E.xccutivc has no influence in 
his Court, is apt to sound idle and meaningless. A little reflection would have 
satisfied him of the gross impropriety of his action in making an affidavit like the 
piesent. It is an elementary principle of the rule of law' that Judges w'ho piesidc 
over trials, civil or criminal, never enter the arena. In criminal trials, particularly, 
it is of utmost importance that the Magistrate who tries the ' ase must remain fear- 
less, impartial and objective ; and so, no argument is required in support of the 
proposition that if a Magistrate chooses to make an affidavit challenging the appli- 
cation made by an accused person whose case is pending in his Court, makes the 
said affidavit on behalf of the Administration, and in the affidavit puts in a strong 
plea opposing the transfer, all essential attributes of a fair and impartial criminal 
trial are immediately put in jeopardy. It is very much to be regretted that the 
Dellii Administration chose to reejuest the Magistrate to make an affidavit and 
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that the Magistrate accepted the said . request and made the affidavit on the Knes 
we have already indicated. That being so, even -mthout considering the merits 
or the contentions raised by the petitioner, we think it is expedient for the ends of 
justice that the case pending against the petitioner and three other persons should be 
transferred from the • Court of the learned Sub-Divisional Magistrate, Delhi, to a 
Court of competent jurisdiction in Saharanpur, U. P.. We accordingly direct 
that the papers in this case should be sent to the District Magistrate, Saharanpur, 
who should nominate a Magistrate of competent jurisdiction in his district to try 
this. case. . ■ 

P. Ci Misra, Advocate, for Petitioner. 

^ ■ R. N. Sachthey, Advocate, for Respondent No. 5. . 

I G.R. ■ , Petition accepted. 


: [Supreme Cotot.] 

- A.K. Sarkar, M. Hidayattillafi, and Ahand Nivas Private Ltd. v 

J. C, Shah, JJ. Anandji Kalyanji’s Pethi* 

5/A September, 1963. C. A. No. 168 of 1963' 

• 

Bombay Rent and Lodging House, Rates {Control) Act^ 1947, as amended — Transfer 
of Property Act — A statutory tenant and sub-tenant under him — Company as sub-tenant — In- 
crease of Rent and Mortgage Interest {Restriction) Act, 1920 — Indian Registration {Bombay 
Amendment) Act, {XIV of 1939) — Rule of*' Lis Pendens ’. , 

By Majority ; — ^The protection which a.sub-tanant is entitled to claim against 
his own landlord (that is the head tenant) becomes on determination of the head 
tenancy available to him against the head landlord, but the condition on which 
such claim may be sustained is that there is a lawful sub-letting. A statutory 
tenant is, a person who on determination of his contractual right is 
permitted to remain in occupation so long as he observes and performs the 
conditions of the tenancy and pays the standard rent and permitted increases. 
His personal right of occupation is incapable of being transferred or assigned, and 
he having ho interest in the property there is no estate on which subletting may 
operate. If it be assumed that a statutory tenant has the right of subletting, some 
very surprising consequences may ensue. A statutory tenant by parting with 
possession of the premises would forfeit all rights in the premises occupied by him, 
but he would still if section 14 is construed as suggested by the Company be able to 
create an interest in the person inducted in the premises not derivati ely but inde- 
pendently, for the statutory tenant had no interest in the premises and the protection 
granted by the st tute is the very act of transfer of possession extinguished. Again 
even, though the sub-tenant of a statutory. tenant may, not be protected, because 
the. bar against such subletting is not effectively removed by section 15 (2), he would 
still be entitled to claim the rights, of a tenant under section 14 on determination 
of the tenancy of the head tenant; Having regard to these considerations there 
Can be little doubt that ,a sub-less, ee from a statutory tenant under the Act acquires 
no right of a tenant in the premises occupied by him. 

We therefore , hold that before the date of the institution of the suit, Maneklal 
^ a statutory tenant; had no right to sublet the premises and the Company acquired 
mo right of a tenant on the determination of, the tenant’s right by virtue of section 14 
of the Act. 

1 ..-. urged — oii the assumption that a statutory tenant has an interest in the 
ypfopefty occupied by hiiii,_ ^d' that-by pu^brting to sublet , he -transferred that 
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interest— that the doctrine oF‘ ut Ute pendente' nihil innoveture ’ enunciated in section 52' ^ 
of the Transfer of Property Act did not operate against the Company and the Com- 
pany was not bound by the decree obtained against the tenant. Reliance in support 
of that plea was placed upon the Transfer of Property Act and the Indian Registra- 
tion (Bombay Amendment) Act, XIV of 1939. By this Act the rule of ‘ lis pendens ’ 
applies only when a notice of the pendency of the suit in which any right to immova- 
ble property is directly and specifically in question, is registered under section 18 
of the Registration Act. The Act is somewhat clumsily worded; it appHed not to 
proceedigs in Court but to notices in respect of suits or proceedings. But the reason 
for the method of drafting adopted is not far to seek. Condition of registration of 
notice relating to the suit is only to apply where the suit is in respect of property 
situate in the area to which the Act is extended. A suit relating to immovable 
property may, in certain circumstances, lie in a Court other than the Court within 
the territorial jurisdiction whereof it is situate {e.g. under clause 12 of the Letters 
Patent and section 1 7 Code of Civil Procedure) and it appears that the Legislature 
intended to make the Act applicable only to transfers of title to immovables only in 
areas where the litigants were sufficiently sophisticated to understand the import- 
ance of registration. As Bombay Act XIV of 1939, is intended to apply to the 
situs of immovable property and not the Court proceeding, application of the 
rule of ‘ lis pendens ’ is, in respect of proceedings relating to immovable properties 
situate in certain areas, made conditional upon the registration of the notice of 
the pendency of the suit. 

/. M. J\fanavati, Advocate and J. B. Dadachanji, 0 . C. Mathur and Ravinder 
J^arain, Advocates of Mjs. J. B. Dadachanji & Co., for Appellant. 

S. T. Desai, Senior Advocate, {M. M. Shah and /. N. Shroff, Advocates, with 
him), for Respondents. 

G.R. Appeal dismissed. 


[Supreme Court.] 

P.B. Gajendragadkar, K. Subba Rao, Rameshwar Shaw v. 

K.N.Wanchoo, M. Rajagopala Ajyangar and District Magistrate, Burdwan. 

J. R. Mudholkar, JJ. Petition No. 145 of 1963. 

iiih Septemebr, 1963. 

Preventive Detention Act, {IV of 1950) section 3 (i) 7 (i) anrf 11— Order of detention 
if can be passed against a person who is already in detention or in jail. 

The question as to whether an order of detention can be passed against a person 
who is in detention or in jail, will always have to be determined in the circumstances 
of each case. ® 

If a person is already in jail custody, how can it rationally be postulated that 
if he is not detained, he would act in a prejudicial manner ? At the point of time 
when an order of detention is going to be served on a person, it must be patent that 
the said person -would act prejudically if he is not detained and that is a consideration 
^vhich -svould be absent when the autliority is dealing with a person already in 
detention. The satisfaction that it is necessary to detain a person for the purpose 
of preventing him from acting in a prejudicial manner is thus the basis of the order 
under section 3 (i) {a), of the Preventive Detention Act and this basis is clearly 
absent in tlie case of the petitioner in the instant case and therefore, in the cir- 
cumstances of this case, his detention is not justified by section 3 (i)(a) and is outside 
its purview. The District Magistrate, Burdwan, who ordered the detention of the 
detenu acted outside his powers conferred on him by section 3 (i) {a) when he held 
that it was necessary to detain the petitioner in order to prevent him from aeting in 



a prejudicial manner. That being so, the detention of the petitioner is not justified 
by section 3 (i)(«)- In this connection, we may add that the Assam High Court in 
two of its decisions appears to have taken the same view about the scope and effect 
of the relevant provisions of section 3 (i) (a) of the Act, vide Laharam Deka Barm 
and another V. The State, A.I.R. .1951 Assam 43 and Haridas Deka v. State, A.I.R. 1952 
Assam, 175. 

R. K. Garg, S. C. Aggarwal, D. P. Singh and M. K. Ramamurthi, Advocates of 
Mjs. Ramamurthi & Co., for petitioner. (Petitioner also in person). 

B. Sen, Senior Advocate, (P. K. Bose, Advocate, with him), for Respondents 

G.R. Petition allowed. 

[Supreme Court.] 

A.K. Sarkar, J.C. Shah and State of Andhra Pradesh v. 

Raghubar Dayal, JJ. Gimdugola Venkata Suryanarayana 

Garu. 

12th September, 1963. C.A.No. 483 of 1961. 

Civil Procedure Code (V of 1908), section 80 — Discrepancy between notice and plaint — 
P^ect. 

In construing the notice under section 80 , Civil Procedure Code, the Comt 
cannot ignore the object of the Legislature to give to the Government or the 
public servant concerned an opportunity to reconsider its or his legal position. If 
on a reasonable reading but not so as to make undue assumptions the plaintiff is 
sho^vn to have given the information which the statute requires him to give, any 
incidental defects or errors may be ignored. 

The cause of action as set out in the notice remained unchanged in the suit, 
and it is not claimed that the relief set out in the plaint is different from the relief 
set out in the notice. The only discrepancy between the notice and the plaint is 
that the notice was given by t\vo persons intimating that an action would be started 
against the Government for and on behalf of the inamdars on the same cause of 
action and for the same relief. 

K. Bhimashankaram, Senior Advocate, {B. R. G. K. Achar and R. Pf. Sachthey, 
Advocates, wth him), for the Appellant. 

G.R. Appeal dismissed^ 

[Supreme Court.] 

P.B.Gajendragadkar, K. Subba Rao, Babu Lai v. 

K.N. Wanchoo, J.C. Shah and Raghubar State of U.P. 

Dayal, JJ. G. A. No. 708 of 1962. 

i8tA September, 1963. 

Criminal Procedure Code (F of i8g8). Chapter 35, section 195 (i) (b) (c) — Sections 
192, 463 and 464 of the Penal Code {XLV of i860). 

The offences of forgery and of fabricating false evidence for the purpose of 
using it in a judicial proceeding are distinct, and within the description of fabricating 
false evidence for the purpose specified in section 479-A, Criminal Procedure Code, 
the offence of forgery is not included. In any event the ofience penalised imder 
section 471, Indian Penal Code, can never be covered by sub-section (1) of section 
479-A. Therefore for taking proceeding against a person who is foimd to have 
used a false document dishonestly or firaudulently in any judicial proceedings, 
resort may only be had to section 476, Code of Criminal Procedure. 

We may point out that in the observation made by this Comrt in dealing 
wth the true interpretation of section 479-A, Code of Criminal Procedure, the words 
“ and section 471” appear to have crept in by oversight. That is clear fi-om the 
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observation made by the Court eai‘Iier in the judgihfeht, that the discussion relating 
to the exclusive operation of section 479-A of the Code of Criminal Procedure was 
restricted to the offence of intentionally ^ving false e\ndence in any stage of judicial 
proceeding. , 

C. B. Agarwala, Senior Advocate, (A*. P. Gupta, Advocate for K. R, krishnaswamy, 
Advocate, with him), for Appellant. 

C. P. Lai, Advocate, for Respondent No. x. 

S. P. Siiiha, Senior Advocate, {M. .L Khowaja, Advocate, with him), for Respon- 
dents No. 2 to 5. 

G.R. Appeal dismissed. 

[Supreme Court.] 

P.B. Gajendragadkar, K. Subba Rao 
K. N. Wanchoo, J. C. Shah and 
Raghubar Dayal, JJ. 
zotk September, 1963. 

Post and Telegraphs Manual Vol. z. General Regulations Rule izB-^ectioh 240 (i) 
and (3) of the Government of India Act, 1935 — Article 31 1 of the Constitution. 

It is also now settled that the protection of Article 31 1 can be invoiced not only 
by permanent public servants, but also by public Servants who are employed as 
temporary servants, or probationers, (vide Parshotam Lai Dhingra v. The Union of 
India (1958) S.C.J. 217; (1958) S.G.R. 828 at pages 856-857 (Page 858), and soj 
there can be no difficulty in holding that if a temporary public servant or a proba- 
tioner is served with an order by which his services are terminated, and the order 
unambiguously indicates that the said termination is the result of puni hment 
sought to be imposed oh, him, he can legitimately invoke the protection of Article 
311 and challenge the validity of the said termination on the ground that the manda- 
tory provisions of Article 31 1 (2) have not been complied with. In other words, 
a temporary public servant or a probationer cannot be dismissed or removed frdih 
service without affording him the protection guaranteed by Article 31 1 (2). 

As soon as it is shown that the order purports to cast an aspersion on the tem- 
porary servant, it would be idle to suggest that the order is a simple order of dis- 
charge. The test in such cases must be : does the order cast aspersion or attach 
stigma to the officer wfien it purports to discharge him ? If the answer to 
this question is in Ae affirmative, then notwithstanding the form of the order, the 
termination of service must be held, in substance, to amount to dismissal. That 
being so, we are satisfied that the High Court was in error in coming to tlic conclu- 
sion that the appellant had not been dismissed, but had been merely discharged. 

It is conceded that if the impugned order is construed as one of dismissal, the ap- 
pellant has been denied tlic protection guaranteed to temporary servants under 
section 240 (3) of the Government of India Act, 1935, or Article 31 1 (2) of the 
Constitution, and so, the order cannot be sustained. 

M. K. Ramamurthi R. IC. Garg, S. C. Agarwal and D, P. Singh, Advocates, of 
Mjs. M. IC. Ramamurthi & Co., for Appellant. 

S. V. Guptc, Additional Solicitor-General of India {V.D. Mahajan, Advocate 
and B.R.G.K. Achar, Advocate for P.D. Menon, Advocate, with him), for Respondent.’ 

G.R. , ■ Appeal allowed. 


Jagdish Mitter Vi 
Union of India. 
G.A. No. 718 of 1962. 
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THE SUPREME COURT OF INDIA. 

Present: — S. K. Das, Acting Chief Justice, K, Subba Rao, Raghitbar Dayal, 
N. Rajagopala Ayyangar andJ. R. Mudholkar, JJ. 

Glianshyamdas • . Appellant* 

V. 

The Regional Assistant Commissioner of Sales Tax, 

Nagpur and others . . Respondents. 

Central Provinces and Berar Sales Tax Act, (XXI of 1947), sections 1 1 and I l-A — Scope — " Escaped 
assessment” — Interpretation — Registered dealers — Assessment proceeding when commences and when terminates 
— JIo proceedings at all initiated — Turnover if escapes assessment. 

The appellant, a registered dealer under the Central Provinces and Berar Sales Tax Act, 1947 
filed his voluntary return of turnover in bidis only for the first quarter of 1949-50, committing default 
in respect of the rest For the next year 1950-51, he did not file any return for any quarter. The asses- 
sing authority assessed the appellant for aU the quarters for botli the years under section 11-A of the 
Act, holding that the turnover for the period had “ escaped assessment. ” The assessee thereupon 
filed writ pedtions for quashing the assessment on the ground that they were time-barred, proceedings 
not having been initiated within three calender years_ from the expiry of the relevant periods. The 
writ petitions were allowed by a single Judge of the High Court, but reversed in appeal by a Bench of 
the same High Court. On appeal 

Held, by majority (S. K. Das, Acting C.J., K. Subba Rao, N. Rajagopala Ayyangar andJ.R, Mudholkar, 
JJ ; Raghubar Dayal, J, dissenting ). — that the expression “ escaped assessment ” in section 11-A of the 
Central Provinces and Berar Sales Tax Act, 1947 includes that of a turnover which has not been assessed 
at all, because for one reason or other no assessment proceedings were initiated and therefore no assess- 
ment was made in respect thereof. 

The assessment proceedings must be held to be pending from the time the said proceedings were 
initiated until they were terminated by a final order of assessment. Before the final order of assess- 
ment it could not be said that the entire tmmover of a dealer or a part thereof had escaped assessment. 

A statutory obligation to make a return within a prescribed time does not proprio vigore initiate 
assessment proceedings ; but the proceedings would commence after the retiun was submitted and 
would continue till a final order of assessrtient is made in regard to the return. 

In construing the meaning of the expression “ escaped assessment ” in section 11-A of the Cen- 
tral Provinces and Berar Sales Tax Act, 1947, there is no reason why the said expression should bear 
a more limited meaning than what the same expression bears in section 34 (1 ) of the Indian Income-tax 
Act, 1922 and section 14 of the Business Profits Tax Act, 1947. All the three Acts are taxing statutes 
and the three relevant sections therein are intended to gather revenue which has improperly escaped, 
and hence pari materia. 

Per Raghubar Dayal, J . — ^The proceedings for assessment commenced from the prescribed 
date for submitting the return which the registered dealer is required to submit under section 10 (1). 
No notice is necessary to be issued to him for the purpose of assessment. The statute, by the provisions 
of section 10 (1), gives him the required notice. 

The turnover in this case, for the assessment years 1949-50 and 1950-51, could not be said to have 
escaped assessment within the_ meaning of section 11-A of the Act, since the proceedings for assess- 
ment must be held to be pending. 

Appeals from the Orders, dated 13th December, 195?, of the Madhya Pradesh 
High Court in Letters Patent Appeals Nos. 208 and 207 of 1956 respectively. 

J. M. Tliakar and H. M. Thakar, Advocates, and O. C. Mathur, J. B. Dada- 
chanji and Ravinder Narain, Advocates, of Mjs. J, B. Dadachanji & Co., for Appellant 
(in both the Appeals). 

B. Sen, Senior Advocate, I. N. Shroff, Advocate, with him, for Respondents 
(in both the Appeals). 

The Court delivered the following Judgments : 

Subba Rao, J. (for the majority).“These two appeals by certificate raise the 
question of the true interpretation of the meaning of the expression “ escaped assess- 
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ment” in section 1 1 -A of the Central Provinces and Berar Sales Tax Act, 1947 
(XXl of 1947), hereinafter called the Act. 

The facts in Civil Appeal No. 101 of 1961 are as follows : The appellant is the 
manager of a joint Hindu family firm carrying on business in bidis. He is registered 
as a dealer under section 8 o f the Act . Every registered dealer under the Act is 
required to furnish quarterly returns of his turnover within one month from the 
end of the quarter. For the year 1949-50, i.e., for the period from October 22, 1949 
to Novembr 9, 1950, he submitted a return of his turnover on October 5, 1950 for 
one quarter only and made a default in respect of the other quarters. The Assistant 
Commissioner of Sales Tax, Nagpur, issued a notice to the appellant on August 13, 
1954 in Form No. 1 1 under section 1 1 (1) and (2) of the Act in respect of the turn- 
over of the firm for the said period. The appellant thereafter filed the returns for 
the three quarters in respect of which he had made default, but in the assessment 
proceedings he contended, inter alia, that the Assistant Commissioner could not assess 
his escaped turnover as he could only do so within three years from the expiry of the 
period in respect whereof his turnover had escaped assessment. The Sdes Tax 
Commissioner rejected the said contention, proceeded with the assessment and 
determined the tax liability at Rs. 15,846. Aggrieved by the said order, the appellant 
filed a petition imder Article 226 of the Constitution in the High Court of Judicature 
at Nagpur mainly on the ground that the proceedings before the Sales , Tax Com- 
missioner were barred by time under section 11-A of the Act. 


Civil Appeal No. 102 of 1961 is in respect of assessment of sales tax on the 
turnover of the appellant for the year 1950-51. The appellant had not filed any 
return for the whole year. The Assistant Commissioner of Sales Tax, Nagpur, ser- 
ved a notice on the appellant on October 15, 1954 under section 11 (4) of the Act. 
The ajipellant filed his teturns and produced the account books under protest and 
also raised objections that the assessment proceedings were barred by limitation under 
section 11-A of the Act. The Assistant Commissioner rejected his plea of limitation 
and determined his tax liability at Rs. 16,537-5-0. The appellant filed another peti- 
tion under Article 226 of the Constitution in the said High Court for a similar relief. 


Both the petitions were heard together by Kotval, J. The learned Judge, fol- 
lowing the decision of a Division Bench of that Court in Firm Sheonarayan Maiadin 
V. Sales Officer, Raipur^, held that, as the notices were issued beyond three years 
from the expiry of the relevant periods, the Sales Tax Commissioner had no jurisdic- 
tion to make the assessments. On that ground he quashed the said assessments. 

The respondent filed Letters Patent Appeals to a Division Bench of the said 
High Court. On the formation of the State of Madhya Pradesh, the above appeals 
were transferred to the Madhya Pradesh High Court and were heard by a Division 
Bench consisting of Hidayatullali, C.J., and Choudhuri,. J. The Division Bench held 
that section 1 1-A of the Act could apply only to a case where there was a final assess- 
ment and that in tlie instant cases the first assessment proceedings Avere pending 
and, therefore, the said section had no application thereto. In the result, by a com- 
mon judgment, they set aside the order of Kotval, J. Hence the present appeals. 

Mr. J. M. Thakar, learned coimsel for the appellant, raised before us the fol- 
lowing four points : (1) The expression “ escaped assessment ” in section 1 1-A of the 
Act would apply also to a case where there was no assessment at all. (2) Even if the 
first assessment proceedings were pending before the appropriate authority the said 
authority could only make the assessment within three years from the date of the 
commencement of tlie said proceedings, which, according to him, would start from 
thedateofissueofnoticeby the said authority in the manner prescribed by the 
Central Provinces and Berar Sales Tax Rules, 1947, hereinafter called the Rules. 


1 . (1956) 7 S.T.C. 623. 
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(3) In the present case no proceedings in respect of the said assessments were pending 
before the said authority. And (4) as only a part of the fourth quarter in Civil 
Appeal No. 102 of 1961 falls within three years, the proceedings in respect 
of the said entire quarter would be barred under section 11 -A of the Act and, in any 
view, only the turnover escaped in respect of the period between October 16, 1951 
and October 31, 1951 could be assessed. • < 

Mr. B. Sen, learned counsel for the respondent, controverted the said arguments 
and contended that in the case of registered dealers there was a statutory obligation 
to make a return and, therefore, the proceedings must be deemed to be pending from 
the date an assessee was bound to make his return and that as the proceedings in 
the present case were pending by statutory force, there was no scope for invoking 
the provisions of section 11-A of the Act. In Civil Appeal No. 102 of 1961 he raised 
the point that a calendar year in section 11-A must be calculated from January to 
December and if so calculated no part of the fourth quarter would be beyond three 
years, but he did not pursue the line of argument. 

The main question in the appeals is the true construction of the prpvisions of 
section 1 1-A of the Act. The material provisions thereof may be , set out. They 
read : 

“Section ll-A. — (1) If in consequence of any information which has come into his possession, 

the Commissioner is satisfied that any turnover of a dealer during any period has escaped 

assessment the Commissioner may, at any time within three calendar years 

from the expiry of such period proceed in such manner as may be prescribed 

to assess the tax payable on any such turnover 


Under this section if the turnover of a dealer during any period has escaped hssess- 
ment, the Commissioner may at any time within three calendar years from the 
expiry of such period proceed in the manner prescribed to assess the tax payable on the 
said turnover. The crucial expression for the present purpose is “escaped assessment”. 
What does it mean ? Does it include, as learned counsel for the appellant contends, 
a case where no assessment has been made at aU or, as learned coimsel for the res- 
pondent contends, takes in only the post-assessment detection of evasion of tax? T^s 
problem has received the attention of Courts in different contexts. 

In Commissioner of Income-tax ^Bombay v. Pirojbai N. Contractor^ the words 
“ escaped assessment ” in the Indian Income-tax Act were defined. It was held there- 
in that the said words were wide enough to include cases where no notice under sec- 
tion 22 (2) of the Income-tax Act had been issued to the assessee and therefore his 
income had not been assessed at all imder section 23 thereof. The said view, has been 
assumed to be correct by this Court in Maharaj Kumar Kamal Singh v. Commissioner 
of Income-tax, Bihar and Orissa^, and Maharajadhiraj Sir Kameshwar Singh v. State 
of Bihar and extended to cover a case where the first assessment was made in 
due course but a part of the income escaped therefrom. This Court, in Commissioner 
of Income-tax, Bombay v. Narsee Nagsee & Co construing the provisions of sec- 
tion 14 of the Business Profits Tax Act, 1947, reviewed the law on the subject and 
came to the following conclusion : 

“All these cases show that the words ‘escaping assessment’ apply equally to cases where 
a notice svas received by the assessee but resulted in no assessment at all and to cases where due_ 
to any reason no notice was issued to the assessee, and, therefore, there was no assessment of his 
income.” 

It is true that the said decisions were given with reference to either section 34 (1) of 
the Income-to Act or section 14 of the Business Profits Tax Act, but so far as the 
present enquiry is concerned the said sections are pari materia with section ll-A 
of the Act. In construing the meaning of the expression “ escaped assessment ” 


1. I.L.R. (1937) Bom. 310 : 39 Bom. L.R. 
123 : 10 1.T.C. 77 : A.I.R. 1937 Bom. 214 : 
5 I.T.R. 338. 

2. 1959 S.C-J. 230 : (1959) 1 M.I..J. (S.C.) 
92; (1959) 1 An.W.R. (S.C.) 92 : A.I.R. 1959 


S.C. 257 : 35 I.T.R. 1 (S.C.). 

3. 37 I.T.R. 388 : (1959) S.C.J. 292 : (1960) 
1 S.C.R. 301: A.I.R. 1959 S.C. 1295. 

4. 40 I.T.R. 307, 313 ; A.I.R. I960 S.C. 
1232. 
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in section 11-Aof tlie Act there is no reason why the said expression should bear a 
more limited meaning than what it bears under the said two Acts. All the three 
Acts are taxing statutes and the three relevant sections therein are intended to gather 
the revenue which has improperly escaped. 

A Division Bench of the Madras High Court in The State of Madras v. Balu 
Chettiar\ following the decision of a Full Bench of that Court, held that where an 
assessee did not file at any time a return of his turnover for a year and, therefore, 
there was no assessment made, the’ turnover escaped assessment. It was observed 
therein : 

“ Whether it was a case of omission or of deliberate concealment on the part of the assessee, 
he did not submit any return. It was his default that led to the escape of the turnover for 1951-52 
from assessment to the tax lawfully due. It was the whole of the turnover for that year that escaped 
assessment.” 

It is not necessary to multiply citations. We, therefore, hold that the expres- 
sion “ escaped assessment ” in section 11 -A of the Act includes that of a turnover 
which has not been assessed at all, because for one reason or other no assessment 
proceedings were initiated and therefore no assessment was made in respect thereof. 

The next question is whether a turnover could be said to escape assessment if 
proceedings in respect of the first assessment were pending and no final order of 
assessment was made therein. 

In In re Lachhiram BasantlaP, Rankin, C.J., tersely observed : 

'* Income has not escaped assessment if there are pending at the time proceedings for the assess- 
ment of the assessee’s income which have not yet terminated in a final assessment thereof.” 

This dictum laid down a clearly understandable principle. How can an escape 
of a turnover from assessment be predicated before the assessment is completed ? 

The Judicial Committee in Rajendra Nath Mukherjee v. Income-tax Commis- 
sioner^, relied upon this dictum in rejecting the contention to the contrary raised by 
the assessee before them, and endorsed the said view. That decision turned upon 
the interpretation of section 34 of the Indian Income-tax Act. There, Bum & Co., 
an unregistered firm, made a return of their total income on January 13, 1928. On 
February 25, 1928, the Income-tax Oificer made an assessment on Martin & Co., 
the partners whereof purchased the business of Burn & Co., in respect of the com- 
bined incomes returned by Martin & Co., and Bum & Co. The High Court 
held that under the Income-tax Act the income of the said firm could not be aggregated 
and that the income of each must be separately assessed. Thereafter, on November 8, 
1930, an assessment was made on Burn & Co., on their income as returned by them 
on January 13, 1928. It was contended that under the Income-tax Act it was not 
competent to make any assessment to tax after the expiry of the year for which the 
tax was charged except in the cases provided for under section 34 of the Income-tax 
Act. It was held by the Judicial Committee that the income of Bum & Co., had 
not escaped assessment within the meaning of section 34 of the Income-tax Act. It 
was observed therein : 

“If an assessment is not made on income within the tax year tlien that income, they submit, 
has escaped assessment within that year, and can be subsequently assessed only under section 34 with 
Its time limitation. This involves reading the expression “ has escaped as-essment ” as equivalent 
to " has not been assessed ”. Their Lordships cannot assent to this reading. It gives too narrow 
a meaning to the word “ assessment ” and too wide a meaning to the word “ escaped That 
the word “assessment” is not confined in the statute to the definite act of making an order of assess- 
ment appears from section 66, which refers to “ the course of any assessment ”. To say that the 
income of Burn & Co., which in January, 1928, was returned for assessment and which was 
accepted as correctly returned, though it was erroneously included in the assessment of Martin 
& Co., has escaped assessment in 1927-28 seems to their Lordships an inadmissible reading. The 
fact that section 34 requires a notice to be serv’cd calling for a return of income which has escaped 
assessment strongly suggests that income which has already been duly returned for assessment 
cannot be said to have “ escaped ” assessment within the statutory meaning ”. 


1. (1956) 7 S.T.C. 519, 522 : (1956) 2 M.L.J. 3. (1933) L.R. 61 I.A, 10, 15-16 : 66M.LJ. 

313 : A.I.R. 1957 Mad. 681. 121. 

2. (1930) r.L.R, 58 Cal. 909. 
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As section 34 of tlie Income-tax Act had no application and as there was no other 
time-limit prescribed or necessarily implied under that Act, it held that the assess- 
ment was not out of time. 

This decision is a clear authority for the position that if a return was duly made, 
the assessment coidd be made at any time imless the statute prescribed a time-limit. 
This can only be for the reason that the proceedings duly initiated in time will be 
pending and can, therefore, be completed without time-limit. A proceeding is said 
to be pending as soon as it is commenced, and until it is concluded. On the said 
analogy, the assessment proceedings under the Sales Tax Act must be held to be 
pending from the time the said proceedings were initiated until they were terminated 
by a final order of assessment. Before the final order of assessment, it could not 
be said that the entire turnover or a part thereof of a dealer had escaped assessment, 
for the assessment was not completed and, if completed, it might be that the entire 
turnover would be caught in the net. 

But the more difficult question is, when do the assessment proceedings under 
the Act in respect of a registered dealer commence and when do they, terminate ? 
While learned counsel for the appellant contends that the said proceedings under 
the Act start only after the appropriate authority issued a notice under section 10 (1) 
or section 11 (2) or section 11 (5) of the Act, Learned counsel for the respondent con- 
tends that whatever may be said in the case of an unregistered dealer, in the case of 
a registered dealer the proceedings commence from the date fixed in the registration 
certificate within which the said dealer has a statutory obligation to furnish his return. 

To appreciate the rival contentions it is necessary to notice the relevant pro- 
visions of the Act and the Rules. Under section 4 of the Act, every dealer whose 
turnover exceeds the specified limits prescribed under sub-section (5) thereof shall be 
liable to pay tax in accordance with the provisions of the Act on all sales effected 
by hirn. Under section 8 no dealer shall, while being liable to pay tax under the 
Act, carry on business as a dealer unless he has been registered as such and possesses 
a registration certificate. Part IV of the Rules prescribes the manner in which a dealer 
shall get himself registered under the Act . Under section 8, if the dealer satisfies 
the requirements prescribed in that regard, the Sales Tax Officer grants him a regis- 
tration certificate in Form n, which specifies the particulars, such as, the location 
of the business, the nature of the business, etc. The said Officer enters the name of 
every dealer registered in a ledger maintained imder section 9 and issues copies of 
registration certificates for exhibition in the places of their business. Under one 
of the columns in that Form the period for which and the date on which the return 
has to be furnished has to be mentioned. A list ofsuch registered dealers is also pub- 
lished under rule 17. Under the Act, no dealer, who is liable to pay tax thereunder, 
shall carry on business unless he has been registered as such and possesses a regis- 
tration certificate. It is, therefore, clear that registration is mainly conceived in 
the interest of revenue, to facilitate collection of taxes and to prevent the evasion 
thereof. 

Next we come to the provisions dealing with the manner in which a registered 
dealer wiU be assessed to tax. Under section 10 every registered dealer shall furnish 
such returns by such dates to such authority as may be prescribed. Rule 19 prescribes 
the manner in which such a return has to be furnished. Thereunder every registered 
dealer shall furnish to the appropriate Sales Tax Officer quarterly returns within one 
calendar month from the expiry of the quarter to which the returns relates and in 
case he has more than one place of business in the Province, he shall submit a 
consolidated return for aU the places of business and also a return separately for 
each of the places of business within two calendar months from the said date. It 
also says that each of such returns submitted shall be accompanied by a treasury receipt- 
ed chalan in Form V in respect of the tax due according to the return. In short 
he has to file a return or returns in the prescribed form within the prescribed time 
^d also pay the tax payable by him along with the returns. Under section 11 (1) 
if the Commissioner is satisfied that the return furnished by the dealer in respect 
pf a period is correct and complete, he assesses the dealer on it. If he does not accept 
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it, under clause (2) thereof he shall serve the dealer with a notice appointing the place 
and date for enqtiiry and after enquiry he shall assess him to tax under rule 3. Rule 31 
prescribes that the notice under section 1 1 (2) shall be served on the dealer in Form U. 
It may be stated that the mention of sub-section'tO in that rule appears to be a mis- 
take tor no notice is contemplated under that sub-section. If the registered dealer 
fails to furnish his return under section 10 (1) of the Act in the manner prescribed 
within the time prescribed xmder sub-section (3) thereof, the Commissioner, after 
giving a reasonable opportunity of being heard, may impose on him by way of penalty 
a sum not exceeding one-fourdi of the amount of the tax which may be assessed on 
him under section 11. Rule 32, which is an omnibus provision, says that in such 
an event, a notice in Form III has to be issued on him. Under sub-section (4) 
of section 11, if a registered dealer makes the defaults mentioned therein the Com- 
missioner shdl, in the prescribed manner, assess him to the best of his judgment. 
Rule 32 also governs the procedure for making the said assessment. Rule 33 pres- 
cribes the maintenance of a register of cases instituted under section 11. Rule 34 
gives the form of the order to be made and rule 39 provides for the preparation of 
assessment record. 

At this stage an argument advanced by learned counsel for the appellant, 
namely, that under section 10 (1) of the Act the Commissioner has to give notice 
in the prescribed manner to a registered dealer, may be considered. Section 10 (1) , 
reads : 

“ Every such dealer as may be required so to do by the Commissioner by notice served in the 
prescribed manner and every registered dealer shall furnish such returns by such dates and to such 
authority as may be prescribed.” 

The word “ dealer ”, unless there is anything repugnant in the subject or context, 
means any person who carries on the business of selling or supplying goods and 
in its wide meaning it certainly takes in both a registered dealer and a dealer who 
has not registered himself under the Act. The question, therefore, is whether there 
is anything repugnant in the subject or context of section 10 to limit the word “ dea- 
ler ” m the first part of sub-section (1) to a dealer other than a registered dealer. Sub- 
section (1) is in two parts : the first part speaks of a dealer and the second part 
of a registered dealer and the sub-section says that both of them shall furnish the 
returns. If the dealer in the first part includes a registered dealer, the mention of 
“ every registered dealer ” m the second part will become redundant, for a registered 
dealer is included in the expression “ dealer ”. A construction which would 
attribute redundancy to a Legislature shall not be accepted except for compelling 
reasons. This redundancy disappears if the expression “ dealer ” in the first part 
excludes a registered dealer mentioned in the second part. This legislative intention 
is further made clear by the provisions of sections 14 and 17 of the Act. Section 14 
imposes a duty on every registered dealer or every dealer on whom notice has been 
served to furnish returns under sub-section (1) of section 10 to keep a true account 
of the value of goods bought and sold by him ; and section 17 imposes a duty on 
the said two categories of dealers to inform the prescribed authori ty regarding changes 
of business. The distinction between the two categories of dealers is maintained 
not only in section 10 but also in sections 14 and 17. It is, therefore, clear that undea 
sub-section (1) of section 10, the Commissioner need not issue a notice to_ a registered 
dealer for furnishing the relevant returns, but a statutory obligation is imposed on 
the said dealer to do so by such dates and to such autliority as may be prescribed. 

No^v coming to the case of a dealer who did not register himself under the Act, 
the position is different. There is no statutory obligation cast on him by any section 
to submit a return. His is really a case of evasion from his obligation to get himself 
registered under the Act. Section 10 (1) enables the Commissioner to issue a notice 
to him requiring him to furnish a return in the prescribed manner. In his case also 
the same procedure as prescribed in sections 10(3), 11 (l)and 11 (2) has to be followed 
in the matter of assessment. But sub-section (5) of section 1 1 introduces a stringent 
provision to prevent evasion of tax. Under that sub-section if upon information 
the Commissioner is satisfied that any such dealer, who is liable to pay tax under 
the Act jn respect of any period, lias wilfully failed to apply for registration, he 
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shall at any time within three calendar years from the expiry of such period,'^ after 
giving the deafer a reasonable opportunity of being heard, proceed in the manner 
as may be prescribed to assess to the best of his judgent the amount of tax due from 
the dealer in respect of such period and of subsequent periods. He may also direct 
the dealer to pay, by way of penalty, in addition to the amount of tax so assessed 
a sum not exceeding 1|- times that amoimt. 'So in the case of a dedler liable to pay 
tax, but who has failed to register himself under the Act, the Commssioner may 
issue a notice to him under rule 22 and assess him under section 11 ,^,and in the case 
of evasion, on subsequent information, the Commissioner can assess him within 
three calendar years from the expiry of the period in respect of which he was liable 
to pay tax and for subsequent years and also impose a penalty on him. It is clear 
from this provision that iii the case of such a dealer the assessment can be made 
only within three calendar years from the expiry of the period in respect whereof 
he has been liable to pay tax under the Act. If the contention of Learned counsel 
for the respondent should prevail, in the case of a registered dealer there would be 
no limitation in the matter of assessment, whereas in the case of a dealer who evaded 
law, he would have the benefit of the three years’ limitation. 

From the foregoing discussion it is seen that in the case of a registered dealer 
there are four variations in the matter of assessment of his turnover : (1) He submits 
a return by the date prescribed and pays the tax due in terms of the said return ; the 
Commissioner accepts the correctness of the return and appropriates the amoimt 
paid towards the tax due for the period covered by the return. (2) The 
Commissioner is not satisfied with the correctness of the return ; he issues a notice 
to him under section 11 (2), and makes an enquiry as provided under the Act, but 
does not finalise the assessment. (3) The registered dealer does not submit a return ; 
the Commissioner issues a notice under section 10 (3) and section 11 (4) of the Act. 
And (4) the registered dealer does not submit any return for any period and the 
Commissioner issues notice to him beyond three years. If the return was accepted 
and the amount paid was appropriated towards the tax due for the relevant period, 
it means that there has been a final assessment in regard to the said period. If any 
turnover escaped assessment, clearly it can be reopened only within the period pres- 
cribed in section 1 1-A. In the case where a return has been made, but the Commis- 
sioner has not accepted it, and has issued a notice for enquiry, the assessment proceed- 
ings will certainly be pending till the final assessment is made. Even in a case where 
no return has been made, but the Commissioner initiated proceedings by issuing a 
relevant notice either under section 10 (3) or under section 1 1 (4), the proceedings 
will be pending thereafter before the Commissioner till the final assessment is made. 
But where no return has been made and the Commissioner has not issued any notice 
under the Act, how can it be held that some proceedings are pending before, the 
Commissioner when none existed as a matter of fact ? We are concerned in this 
case with the last contingency. 

It is manifest that in the case of a registered dealer the proceedings before the 
Commissioner starts factually when a return is made or when a notice is issued to 
him either under section 10 (3) or under section 1 1 (2) of the Act. The acceptance 
of the contention that the statutory obligation to file a return initiates the proceedings 
is to invoke a fiction not sanctioned by the Act. The obligation can be enforced 
by taking a suitable action under the Act. Taking of such an action may have the 
effect of initiating proceedings against the defaulter. The default may be the occasion 
for initiating the -proceedings, but the default itself proprio vigofe cannot initiate 
proceedings. Proceedings in respect of the assessment of the turnover for the 
relevant period cannot, therefore, be said to be pending before the Commissioner, 
^arned counsel for the respondent contends -that the certificate of registration is 
itself a notice to the registered dealer to furnish his returns within the prescribed time. 
Reliance is placed upon Form 11 wherein under the appropriate column the parti- 
culars in regard to a dealer’s return and the date within wHch he should submit it 
are given. The main purpose of the registration certificate is to localise dealers 
wltli taxable turnovers and to facilitate the collection of taxes. The registration 
certificate enables the dealer to carry on the business, Neither section 8 which 
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enjoins such registration on every dealer with taxable turnover nor rule 8 which 
prescribes the particulars to be incorporated in a certificate suggests that the certificate 
itself is a statutory notice to a dealer. The objects of the certificate and the statutory 
notices under the Act are different and the former cannot be equated with the latter. 

Rule 33 provides that the assessing authority shall maintain a register in Fo™ 
Xm in which^'lie shall enter the details of each case initiated under rules 31 and 32. 
Rule 31 says 'that on receipt of a return or returns required under rule 19, 20 or 22 
from any dealer, the assessing authority shall serve on him a notice in Form XI. 
Rule 32 prescribes, inter alia, the manner of assessment imder sub-section (3) 
section 10, clause (_a) of sub-section (4) of section 1 1, and sub-section (5) of section 11. 
Form XIII gives the serial number, name of the dealer, nature of the business, gross 
turnover, taxable turnover as determined for the relevant years and the date of issue 
of notice in Form XI or Form XII. A perusal of the said rules and the forms dis- 
closes that the proceedings in the case of a registered dealer start only on the receipt 
of a return or returns required to be furnished under the Rules. Under rule 33 a 
register is maintained giving the deatils of each case “instituted” under Rules 31 and 
32, Rule 34 enacts that a case instituted would be pending till an order of assessment 
was made. No doubt it would be pending till a final order of assessment was made 
by the highest tribunal or Court under the Act. 

At this stage some of the decisions cited at the Bar may conveniently be noticed. 
A Full Bench of the Bombay High Court in Bisesar House v. State of Bombay^, 
held that a notice under sub-section (2)yof section 1 1 of the C. P. and Berar Sales Tax 
Act, 1947, could not be issued more than three years after the expiry of the period 
for which it was proposed to make the assessment ; but an assessment under sub- 
section (1) of section 1 1 could be made more than three years after the expiry of such 
period. There, a dealer made his return and paid the tax, which according to him 
was due for ttoee chargeable accounting years. The Commissioner of Sales-tax 
served notices on him imder section 11 (2) in respect of the first two years more than 
three years after the end of the chargeable accounting years. The Court drew a 
distinction between sub-sections (1) and (2) of section 11 and came to the conclusion 
that in the former case it was only a formal appropriation of the amounts paid towards 
the tax due and therefore it could be done even after three years, but in the latter 
case the issue of notice under section 1 1 (2) was in a substantial sense an initiation 
of proceedings by the Commissioner and his failure to tax these turnovers would 
constitute “escaped assessment” within the meaning of section 11 -A of the Act 
and therefore it could be reopened only within 3 years prescribed tliereunder. The 
learned Judges, if we may say so with respect, did not consider the question, in what 
circumstances assessment proceedings couid be held to be pending ? As we have 
held that the submission of a statutory return would initiate the proceedings and 
that the proceedings would be pending till a final order of assessment was made on 
the said return, no question of limitation would arise. 

A Division Bench of the same High Court, in Ramakrishna Ramnath v. Sales 
Tax Officer, Nagpur% made a distinction between proceedings under section 11 
(4) (a) and those under section 1 1 (2) of the Act in tliat proceedings under section 1 1 
(2) are for the purpose of assessment whereas those under section 1 1 (4) (a) arc taken 
in terrorem and the dealer is penalised by a best judgment assessment in default of 
compliance. On tliat reasoning they held that the period of limitation prescribed 
under section lUA might apply to a proceeding under section 11 (2), but no such 
period of limitation was laid down in the Act in respect of a proceeding under section 
10 (3) or section 11 (4) (a) of the Act. We find it rather difficult to appreciate the 
reasoning on which the learned Judges distinguished the Full Bench decision. But 
the question of pendency of proceedings was not raised before the Division Bench 
and was not considered by it. For the foregoing reasons we hold that a statutory 
obligation to make a return within a prescribed time does not proprio vigore initiate 
tlic assessment proceedings before the Commissioner ; but the proceedings would 

2. (I960) It S.T.Ceil : A, I, R. I960 Bom, 
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commence after the return was submitted and would continue till a final order of 
assessment was made in regard to the said return. 

Now let us apply the said legal position to the facts of Civil Appeal No. 101 
of 1961. The appellant has to submit quarterly returns and assessments are made 
on the basis of the said returns ; that is to say, he has to be assessed for his turnover 
separately in respect of each quarter. Therefore, the question of escape of assess- 
ment has to be considered on the ground that each quarter is a separate period 
for the assessment. For the year 1949-50 i.e., for the period from October 22, 1949 
to November 8, 1950, he had to submit 4 returns for the four quarters. But he had 
submitted only one return on October 5, 1950, for one quarter. No assessment 
was made in respect of any of the four quarters. So the assessment proceedings 
miist be held to be pending before the Commissioner only in respect of the quarter 
for which the appellant had made the return. In respect of the other quarters no 
proceedings could be said to be pending before the Commissioner. The Tribunal 
has no jurisdiction to issue a notice under section 11-A with respect to the quarters 
other than that covered by the return made by the appellant. 

So far. as Civil Appeal No. 102 of 1961 is concerned, the appellant had not 
submitted any returns for the year 1950-51 i.e., for the period from November 10, 
1950 to October 31, 1951. The Assistant Commissioner of Sales Tax issued a notice 
to him on October 15, 1954, in Form XII purporting to be under section 11 (4) of 
the Act. The said notice was within 3 years from October 16, 1951, which fell within 
the 4th quarter of the concerned year. Under section 11-A of the Act the period 
of 3 years has to be calculated from the expiry of the period in regard whereto any 
turnover has escaped assessment. As the xmit of assessment is a quarter, the period in 
section II -A can only mean a quarter and it cannot be further spht up into months, 
weeks and days. The said period is the fourth quarter and it expired on October 31, 
1951. If so, it follows that the Commissioner has to assess the turnover in respect 
of the entire fourth quarter as the notice was issued within three years from the 
expiry of the said quarter. 

But in this case the Commissioner assesseed the appellant in respect of the 
turnover of the entire year without showing separately the assessment of tax payable 
in respect of each quarter. We, cannot, therefore, confine the relief to be given 
to the appellant in these appals to the period barred under section 1 1-A of the Act. 
We would, therefore, set aside the assessments in both the appeals giving liberty to 
the respondent to make the assessment separately for the periods not barred under 
section 1 1-A of the Act either because return was filed, as in the first case, or because 
the last quarter was within the period of three years, as in the second case. 

In the result, the appeals are allowed with costs throughout. One hearing fee. 

Raghubar Dayal, J . — ^I am of opinion that the appeals should be dismissed 
as the turnover for the years 1949-50 and 1950-51 could not be said to be 
turnover which escaped assessment, within the meaning of that expression in 
section 11-A of the Central Provinces and Berar Sales Tax Act, 1947 (X^ of 194^, 
hereinafter called the Act and therefore the notices issued by the Assistant Commis- 
sioner of Sales Tax in 1954 under section 11 (2) cannot be said to be notices issued 
tmder section 1 1-A beyond the period within which they could have been issued. 

It is not ^sputed that a turnover cannot be said to have escaped assessment 
if the proceedings for the assessment of the sales tax on that turnover be pending. 
The question then is whether proceedings for assessment of the turnover for these 
Uvo years were pending when the impugned notices were issued. To determine 
this question we have to see when such proceedings for the assessment of the sales 
tax on the turnover of a dealer in a certain period commences. 

All dealers whose turnover during a year exceed the fimits laid down in sub- 
section (5) of section 4 of the Act are liable to pay sales tax in accordance with the 
provisions of the Act. AU such dealers have to get themselves registered and obtain 
m I^Sistration certificate vide section 8. The registered dealer is required by section 
10 (1) to furnish the prescribed returns by prescribed dates to the prescribed authority. 

5 QJ— 17 
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Rule 19 of the Rules provides for the furnishing to the Sales Tax Officer quarterly 
returns in Form IV within one calendar month from the expiry of the quarter 
to which the return relates. In certain cases, such a return is to be submitted within 
two calendar months. The amount of tax calculated on the turnover shown in the 
return is to be deposited in the treasury and the treasury receipt in Form V is to 
accompany the return. If the registered dealer furnishes the necessary return, 
the Sales Tax Officer can assess on the amount of turnover shown in the returns 
in case he considers them to be correct and complete : vide section 11 (I). If he 
be not so satisfied he has to serve a notice under sub-section (2) of section II on 
the registered dealer to take the various steps he requires for satisfying him about 
the correct amount of the turnover and, on his computing' this amount, he has to 
assess the tax in accordance with sub-section (3) of section 1 1 of the Act. 

The Sales Tax Officer can also require an unregistered dealer to furnish returns 
by a certain date, in view of the provisions of sub-section (1) of section 10 and, 
if the dealer submits such returns, he can make the assessment on the basis of the 
returns if satisfied with their correctness, or he may serve another notice under 
section 1 1 (2) on the dealer to take steps to satisfy him about the correct amount 
of the turnover and, if the dealer responds to the second notice, he assesses him, 
after necessary inquiry, to tax under section 1 1 (3). 

So far, the procedure for assessment of tax is the same, both for the registered 
dealer and the ordinary dealer, in case both of them furnish the returns of the turn 
over as required by the provisions of sub-section (1) of section 10 and also comply, 
if required, with the provisions of sub-section (2) of section 11. 

Different procedures, however, have to be followed if the two types of dealers 
do not file returns or, after filing returns, do not respond to the notice issued under 
sub-section (2) of section 11. The Act does not provide for the Sales Tax Officer’s 
taking steps for the assessment of the tax on the ground of the unregistered dealer’s 
not complying with either notice, i.e., when the unregistered dealer does not submit 
a return, or, after submitting a return which is not accepted, does not respond to 
the notice issued under sub-section (2) of section 11. 

The Sales Tax Officer can, however, proceed against such a dealer under sub- 
section (5) of section 1 1 and will probably do so as the conduct of the unregistered 
dealer would tend to confirm the information which led him to issue notice under 
section 10 (1) ; but his action will be not on the ground that the dealer had made 
default in furnishing the return or had failed to comply with the notice issued under 
sub-section (2) of section 1 1 but will be on the ground that according to his informa- 
tion the dealer had been liable to pay tax under the Act in respect of that period 
and had, nevertheless, wilfully failed to apply for registration. Under the provisions 
of sub-section (5) of section 1 1 he, after giving the dealer reasonable opportunity 
of being heard, can proceed to assess the tax to the best of his judgment within three 
calendar years from the expiry of the period in respect of the turnover of which he 
was liable to be assessed to tax. The dealer, in such a case, has not only to pay the 
tax assessed, but has to pay the penalty which is not to exceed one and a half times 
the amount of the tax assessed. If such a dealer had been one to whom a notice 
under sub-section (1) of section 10 had been issued and had failed, without any 
sufficient cause, to comply with the requirements of that notice, he could also be 
ordered to pay, by way of penalty, a sum not exceeding one-fourth the amount of 
the tax which is assessed on him under section 1 1, in view of the provisions of sub- 
section (3) of section 10. 

It will be seen that though the Sales Tax Officer has to proceed to make the 
assessment within three calendar years of the period whose turnover was liable to 
tax, there is no time limit within which he must finish the assessment proceedings. 
They arc simply to be started within the prescribed period of time, but can be 
finished at any later period. 

It may also be noticed here that the ‘ period of three years ’ in sub-section (5) 
section 11 was substituted by the amending Act XX of 1953 in place of the 
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expression ‘ from the commencement of this Act and thereafter within twelve months’ 
and that section 11-A which deals with the assessment of the turnover escaping 
assessment was also introduced by the same Act and that these amendments were 
given retrospective elfect from the 1st of June, 1947, the date when the Act 
originally came into force. Section 1 1-A empowers the Sales Tax Officer to proceed 
to assess or re-assess turnover, including turnover which escaped assessment, 
within three years from the expiry of that period. i 

The procedure to be followed against the registered dealer, in case he does not 
furnish the return in respect of any period by the prescribed date— which he is requi- 
red to do by sub-section ( 1 ) of section 10 — or, having furnished such returns, failed 
to comply with the notice issued under sub-section (2) of section 1 1, is different. Sub- 
section (4) of section 1 1 empowers the Sales Tax Officer, in such circumstances, to 
assess the registered dealer to the best of his judgment, in the prescribed manner. 
He has, however, to give a further notice to the registered dealer in case the registered 
dealer has not furnished the return at aU. The registered dealer can also be made 
to pay a penalty, if his failure to furnish the return is without any sufficient cause, 
in accordance with the provision of sub-section (3) of section 10. There is no time 
limit fixed for the Sales Tax Officer to take action against the registered dealer under 
sub-sections (2) and (4) of section 11. 

The question then is, when do the proceedings for the assessment of sales tax, 
commence against the registered dealer ? I am of the view that they commence from 
the prescribed date for his submitting the return which he is required to submit by 
sub-section (1) of section 10. No notice is necessary to be issued to him for the 
submitting of the return for the purpose of assessment. The statute, by the 
provisions in sub-section ( 1 ) of section 10 , gives him the required notice to the effect 
that he is to submit the necessary returns by the dates prescribed by the Rules. The 
registration certificate issued to him mentions the period of the dealer’s year, the pres- 
cribed return period md the dates by which the dealer had to furnish the returns. 
The registered dealer is, in this way, in no worse position than an ordinary dealer 
who receives a notice from the Sales Tax Officer fox submitting the returns by a 
certain date. The object of the notice to submit a return is notliing but the obtaining 
of the material for the Sales Tax Officer to determine the amount of the turnover 
and if, assessable to tax, to assess the tax due on that turnover. The notice is a 
step towards the proceedings for the assessment of the sales tax. In the case of 
the unregistered dealer, the Sales Tax Officer commences the proceedings for assess- 
ment by the issue of a notice under sub-section ( 1 ) of section 10 , and in the case of 
a registered dealer, the statute has already fixed the date for the furnishing of the 
- return and therefore has set in motion the process for the assessment of the sales 
tax by the Sales Tax Officer. I do not see any good reason why the statutory notice 
to the registered dealer be not considered to be at par with the notice issued to the 
ordinary dealer by the Sales Tax Officer and why it should not be taken to initiate 
the assessment proceedings just as the issue of a notice by the Sales Tax Officer would 
have initiated the proceedings against the ordinary dealer. The failure of the regis- 
tered dealer to furnish the return enables the Sales Tax Officer to assess the tax to 
the best of his judgment, of course, after giving an opportunity to the registered dealer 
of being heard. It would be incongruous if the Sales Tax Officer be held not to have 
initiated the assessment proceedings against the registered dealer and yet, on the 
failure of such a dealer to furnish the returns, to proceed in the very first instance 
to assess tax on the dealer to the best of his judgment. Such a power of taxing to 
"the best of his judgment is an indication of the fact that the dealer had defaulted in 
respect of some proceedings connected with the assessment of tax and thus has made 
himself liable to tax on the best judgment basis instead of a tax on the computed 
amount of turnover according to the records. His default lies in his not submitting 
the return of turnover and not depositing the tax due on the turnover shown in 
m payrnent of tax as a result of the statutory notice under section 10 

(I) and rule 19 well points to the conclusion that the statutory notice and rule initiate 
the assessment proceedings against the registered dealer at least from the date of 



THE SUPREME COURT JOURNAL. 


t32 


[1964 


the close of the quarter for which the turnover is to be furnished and tax is to be 
paid. 

The mere fact that the Sales Tax Officer cannot proceed against an unregistered 
dealer who, though liable to pay a tax, did not get himself registered, after the 
expiry of three years from the period the turnover in which was liable to tax, cannot 
lead to the conclusion that the Sales Tax Officer cannot take necessary steps to 
assess a registered dealer under sub-section (2) and (4) of section 1 1 after the expip' 
of three years from the period whose turnover he proceeds to assess, for the simple 
reason that section 1 1 or any other provision of the Act does not lay down any 
such restriction on tlie Sales Tax Officer’s powers under these sub-sections. 

Such a power in the Sales Tax Officer does not contravene the provisions of 
Article 14 of the Constitution. The registered dealer and the xmregistered dealer 
belong to different classes. The former is one whose liability to tax is admitted. 
The other has admitted no such liability. The Sales Tax Officer can find out about 
the liability of the unregistered dealer to tax only by issuing a notice to him under 
sub-section (1) of section 10 when he thinks that such a dealer might be liable to tax. 
It is only when the information in his possession is sufficiently strong and trustworthy 
as to satisfy him that a certain unregistered dealer is liable to pay sales tax and has 
wilfully failed to apply for registration that he can take action under sub-section (') 
of section 11. The circumstances in which the Sales Tax Officer can take action 
against the unregistered dealer are different from the circumstances in which he 
takes action against the registered dealer. I am therefore of opinion that the Sales 
Tax Officer does not contravene Article 14 of the Constitution as contended for ffie 
appellant, if he takes action against a registered dealer imder sub-section (2) or (4) 
of section 11 even after the expiry of three years from the period whose turnover 
is to be assessed. 

It is to be noticed that the Act, as originally enacted, did not have section 1 l-A. 
That was introduced in 1953 and made retrospective from June 1, 1947. Amend- 
ment was made in 1953, in section 11 (5) and it made the period of limitation for 
proceeding to assess tax three years. No amendment providing limitation was 
ho^vever made in section 1 1 (2) and (4) in 1953. This must be deliberate ^d 
indicates the intention of the Legislature not to limit the period during which action 
can be taken under section 1 1 (2) and (4). 

The Register of Cases in Form XIIT of the Rules And Forms is for cases instituted 
under sections 10 (3), 11, 11 -A and 22-C of tlie Act. Its columns do not show 
when the assessment of tax proceedings commence. Still its column 14 is meant 
for ‘ Amount of penalty imposed, if any, with relevant section under which it is 
imimsed and reference to defaulters’ list. This shows that the Sales Tax Officer 
maintains a list of registered dealers who had defaulted in not complying witli 
the notices under section 10 (1) or 1 1 (2) or under any otlier provision w]iich_ makes 
the registered dealer liable to penalty. The maintenance of the defaulter’s list indi- 
cates that the Sales Tax Officer initiates proceedings for tax assessenP prior to Ins 
issuing notices under section 10 (3) and that this must be after the expiry of the 
date for furnishing returns referred to in section 10 (1). 

In view of the opinion I have expressed above, it is not necessary to decide what 
the precise scope of the expression ‘ turnover escaping assessment ’ in section 1 l-A 
is. 

It follows that the impugned notices were properly issued by the Assistant Com* 
missioner of Sales Tax to the appellant and that these appeals fail. I would 
accordingly dismiss these appeals with costs. 

Order by the Court : — In accordance with the opinion of the majority, 
the appeals are allowed with costs throughout, one hearing fee. 

V.p. Appeals fllowcd, 
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THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — S. J. Imam, K. Subba Rao, N. Rajagopala Ayyangar and J. R. 
Mudholkar, JJ. 

Dhanvantrai Balwantrai Desai . . Appellant* 

V. 

The State of Maharashtra . . Respondent. 

Penal Code {XLV of 1860), section 161 read with Prevention of Corruption Act (// of 1947), sections 5(1) 
{d) and 5 (2) — -Conviction and sentence under — Whether the presumption raised against the appellant could be 
held to have been rebutted by the explanation given by him inasmuch as it was both reasonable and probable — 
Evidence Act (/ of 1872), section 1 14 — Presumption — Nature of. 

The plain meaning of section 4 (1) of the Prevention of Corruption Act (II of 1947) undoubtedly 
requires the presumption to be raised whenever it is shown that the valuable thing has been received 
by the accused witliout anything more. 

In such a case the presumption arises not under section 1 14 of the Evidence Act (I of 1872), but 
under section 4 (1) of the Prevention of Corruption Act. Whereas under section 114 of the Evi- 
dence Act it is open to the Court to draw or not to draw presumption as to the existence of one fact 
from the proof of another fact and it is not obligatory upon the Court to draw such presumption , 
under section 4(1) however, if a certain fact is proved, that is, where any gratification (other than legal 
remuneration) or any valuable thing is proved to have been received by an accused person the Court 
is required to draw a presumption that the person received that thing as a motive or reward such as is 
mentioned in section 161 of the Penal Code (XLV of 1860). Therefore the Court has no choice in 
the matter, once it is established that the accused person has rec^ved a sum of money which was not 
due to him as a legal remuneration. The burden resting on the accused person in such a case would 
not be as light as it is where a presumption is raised under section 1 14 of the Evidence Act, and cannot 
be held to be discharged merely by reason of the fact that the explanation offered by the accused is 
reasonable and probable. The words “ unless the contrary is proved ” occurring in section 4 (1) 
of the Prevention of Corruption Act make it clear that the presumption has to be rebutted by proof 
and not by a bare explanation which is merely plausible. 

Appeal by Special Leave from the Judgment and Order, dated the 3rd August, 
1960 of the Bombay High Court in Criminal Appeal No. 282 of i960. 

A. S. R. Chari, Senior Advocate (M. K. Ramamurthi, R. K. Garg, D. P. Singh, 
S. C. Agarwal, L. M. Almaram Baukhanwala and K. R. Chaudhhri, Advocates, with 
him) , for Appellant. 

R. L. Anand and D. R. Prem, Senior Advocates {R. H, Dhebar and R. ff. 
Sachthey, Advocates, with them), for Respondent. 

The Judgment of the Court was delivered by 

Mudholkar, J . — In this appeal by Special Leave from the judgment of the High 
Court of Bombay affirming the conviction and sentences passed on the appellant 
in respect of offences under section 161, Indian Penal Code and section 5 (i) (d) 
of the Prevention of Corruption Act, 1 947 {II of 1 947) read with section 5 (2) thereof, 
the only point urged is that the presumption raised against the appellant under sec- 
tion 4 of the Prevention of Corruption Act must be held to have been rebutted 
by the explanation given by him inasmuch as that explanation was both reasonable 
and probable. 

In order to appreciate the contention it is necessary to state certain facts. 

In the year 1954 the appellant was appointed Resident Engineer for Light- 
houses and posted to Bombay. He was due to retire in January, 1955 but he was 
given extensions from time to time. The complainant, M. M. Patel (who will 
hereafter be referred to as the complainant) is a building contractor. It was pro- 
posed to re-construct a lighthouse at Tolkeshwar Point which is situate on the West 
Coast, somewhere between Ratnagiri and Karwar. The complainant submitted 
a tender for the construction on 21st March, 1956, That tender was accepted on 
30th June, 1956 and a work order was issued to him. The general conditions 
governing the contract are contained in the set of papers inviting tenders. 
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The complainaiit commeaced the work in November, 1956. It would appear 
that the Overseer supervising the work was not satisfied' with the manner in whicli 
the contractor was carrying on the work. As a result, in December, 1956, the 
appellant had to bring the fact to the complainant’s notice and warn him to carry 
out the tvork according to the specifications contained in the notice inviting tenders. 

It may be mentioned that just near the place where the lightliouse was being 
constructed, there is a temple of Tolkeshwar. Attached to that temple there is a 
small dhamasala. There is also a well near the dhamasala, and that rvell is the only 
convenient source of water supply to the neighbourhood. At the relevant time 
the water in it was upto a depth of six feet. In the year 1957 the appellant wrote 
a letter to the trustee of the temple asking his permission to take water from that 
well for supplying it to the Government staff. The idea was to set up a pump in the 
well and lay out a pipeline leading up to the staff quarters. In reply to the letter 
Mr. Gole, who was the trustee, wrote that if this was done the water in the well 
will run out in a short time. He, therefore, suggested that the well be deepened 
and added : “ However, the trustees have no objection to the Government’s inten- 
tion of laying out a pipeline from the w'ell provided arrangements are made for 
supply of water to the temple and the small dhamasala nearby”. It is not clear rvhe- 
ther a pump was set up by the Government and a pipeline laid out. But it is an 
admitted fact that the well has not been deepened. It is also admitted that the 
contractor used the well wmter for carrying on his work without obtaining any 
express permission of the trustee and by the time he finished the %vork the water 
level had gone dorvn to a little below two feet. 

According to the complainant in February, 1957 the appellant had paid a visit 
to Tolkeshwar and during his visit he told the complainant “ to behave like other 
contractors ” evidently suggesting that he should also pay him certain percentage 
of his bills as a bribe. It is sufficient to say that both the Courts have found that 
the appellant did not visit Tolkeshwar in February, 1957 but the High Court has 
held that the appellant did make a demand for bribe in June, 1957 when he visited 
Tolkeshwar and that the complainant has made a mistake regarding the date on 
which the bribe was demanded. On 26th March, 1957 one Bhatia rvas posted as 
Overseer there and though on 30th March, 1957, a cheque for Rs. 7,278 odd was 
given to the complainant on his first running bfil, Bhatia made a complaint to the 
appellant on 2nd April, 1 957 that the complainant \vas not carrying on his work 
satisfactorily and was not affording facilities to him for superwsing the Avork. On 
6th April, 1957 an Assistant Engineer attached to the appellant’s charge inspected 
the work and found faults with it. On 7th April, 1957, the complainant and some 
of the workmen assaulted Bhatia about wdiich the latter made a complaint in -writ- 
ing to the appellant. This complaint was cventually’^ forwarded to the higher autho- 
rities who reprimanded the complainant and required him to give an undertaking 
to behave properly. On gth April, 1957 the appellant wrote to Bhatia askingjiim 
to give instructions in writing to the complainant instead of giving mere oral instruc- 
tions. He likewise ivrotc to the complainant asking him to carry on the ^vork 
according to the instructions of Bhatia and also undertake not to use force. On 
13th May, 1957 the appellant reported to the Director-General of Lighthouses 
that the complainant’s work was bad and not according to specifications. He, 
therefore, suggested that the complainant should be required to pull down the cons- 
tructions which were not according to the specifications. The complainant pro- 
tested against this. On a8th May, 1957 he presented a second running bill for 
Rs. 38,000 odd and thouglvapparently a cheque \vas prepared it was not handed over 
to the complainant as the w'ork was defective. On ist August, 1957 the Director- 
General of Lighthouses instructed the appellant not to make any payment to the 
complainant. It would appear that after some correspondence between the com- 
plainant and the higher authorities he eventually pulled down the structures whicli 
were not according to the specifications and re-constructed them and ^vas paid 
Rs. 27,569 odd. That was on Gth February, 1958. It may be mentioned that 
tlus pajTHcnt was made after the appellant visited the site on loth Januarj', 1958 
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and made a favourable report to the Director-General of Lighthouses. Mr. A. S. R. 
Chari for the appellant points out that it is not suggested that even at this time the 
appellant asked for any bribe. Further payments of Rs. 35,000 odd, Rs. 7,000 
odd, Rs. 21,000 odd, Rs, 6,200 odd, Rs. 9,190 odd, Rs. 18,900 odd were made bet- 
ween l8th March, 1958 and 9th February, 1959 and Mr. Chari again points out 
that there is no suggestion that any illegal gratification was demanded by the appel- 
lant before passing any of these bills. In the meanwhile reports that the work 
being done was unsatisfactory used to be made from time to time by the Overseer 
to the Appellant. 

According to the prosecution when the appellant visited the site on 5th January, 
1959 during the absence of the complainant he asked the complainant’s brother-in- 
law Jaikishan, who was in charge of the work for Rs. 300 to Rs. 400. Jaikishan, how- 
ever, did not pay the money on the pretext that he had no funds with him. This 
story, it may be mentioned, was not believed by the Special Judge and no reference 
to it has been made in the Judgment of the High Court. 

At about that time the appellant was asked to level the ground adjoining the 
staff quarters and also deepen the well. This was extra work and the complainant 
declined to do it. It is said that he was also asked to repair the temple and dharma- 
sala and he refused to do that work also. On 9th February, 1959 the complainant 
presented his ninth running bill which was for Rs. 22,000 odd. On 13th March, 
1959 the appellant visited Tolkeshwar, During this visit he received a letter from 
D. S. Apte, D.W. 2 who used to look after the temple. In that letter he brought 
to the notice of the appellant that the temple was 400 years old, that small and petty 
repairs to the temple had become necessary, that it was olso necessary to paint the 
templeboth from inside and outside as also to provide a water tap in the temple and 
construct a road connecting the temple witht he lighthouse. He, therefore, requested 
the appellant to consider these requirements sympathetically. According to the 
appellant, it is in pursuance of this request that he suggested to the complainant 
to do some work free for the temple. It may be mentioned that the complainant 
had actually taken up his residence in the dharmasala attached to the temple and 
had used the main temple hall for some time for storing his cement bags. Thus 
in addition to using the water from the temple well he had made ample use of the 
temple properties. According to Mr. Chari it was apparently for this reason that 
the appellant made the aforementioned suggestion to the complainant. It is an 
admitted fact that though the cheque for payment of Rs. 22,000 odd for the ninth 
running bill was prepared on 23rd March, 1959 it was not handed over to the com- 
plainant on that date. It is the complainant’s case that the appellant was demand- 
ing 10 per cent, of the bills by way of illegal gratification, that upon the complainant 
refusing to pay that amount the appellant brought down the demand to 3 or 4 
per cent, and ultimately to Rs. 1,000. The prosecution case is that it is for com- 
pelling the complainant to disgorge this amount that the cheque was being withheld. 
According to the appellant he refused to certify completion of the work unless the 
complainant undertook to level the ground and deepen the well and for no other 
reason. He admitted that this was extra work but he said that the complainant 
was required under the contract to do the extra work, though of course he would 
have been entitled to separate payment with respect to it. It was for this reason 
alone that he had asked the complainant to see him in Bombay on 26th March, 
1959. The appellant on being informed of this, wrote to the appellant’s office on 
27th March, 1959 saying that the cheque should not be sent by post but should be 
handed over to him personally when he visited Bombay. On 28th March, 1959 
this postcard was brought to the notice of the appellant. He was going on a short 
leave and, therefore, he made an endorsement on that postcard that the complainant 
should be asked to see him on 6th April, 1959 by which time he would be back on 
duty and that the complainant would be given the cheque on that day. On 
31st March, 1959, the appellant learnt that a cheque for Rs. 32,200 odd on account 
of the tenth running bill had been prepared and he, therefore, asked for payment 
of that bill also but the officer-in-charge did not hand over either of the cheques 
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to him. Thereafter the complainant went to the anti-corruption department and 
lodged a complaint. 

On 6th April, 1959 the complainant went to the office of the appellant and satv 
him in his cabin. There the cheque was handed over by the appellant to the com- 
plainant. But before that, according to the complainant, he paid Rs. 1,000 in 
currency notes to the appellant. Having done that he came out and then certain 
police officials accompanied by panchas entered the room. On being required to 
produce the money by the police officials the appellant promptly took out the 
currency notes from his pocket. It may be mentioned that the currency notes were 
besmeared with anthracene powder and it is common ground that traces of anthracene 
powder were found not only on the pocket of the appellant but also on his fingers 
and those of the complainant. The currency notes were on examination also found 
to show traces of anthracene. It may be mentioned that the cheque was not subject- 
ed to the usual test. The appellant’s explanation is that after he handed over the 
cheque to the complainant the latter said that he was really not in a position to do 
the repair work, etc., to the temple and dharmasala because he did not have enough 
men even for doing the work which was undertaken by him and that he was therefore 
handing over to the appellant Rs. 1,000 for being transmitted to the temple authori- 
ties. His grievance is that by not subjecting the cheque to the usual test he has been 
deprived of the opportunity of establishing his defence that the cheque was handed 
over by him to the complainant even before he received the money. It does not 
appear, however, that any grievance was made of this fact before ^the Special Judge 
who tried the case. 

Thus the receipt of Rs. 1,000 was admitted by the appellant. This was admit- 
tedly not the appellant’s ‘ legal remuneration ’ . The first question, therefore, is 
whether a presumption under sub-section (i) of section 4 of the Prevention of 
Corruption Act arises in this case. That provision runs thus ; 

“Where in any trial of an offence punishable under section 161 or section 165 of the Indian 
Penal Code it is proved that an accused person has accepted or obtained, or has agreed to accept or 
attempted to obtain, for himself or for any, other person any gratification (otlier than legal remunera- 
tion) or any valuable thing from any person, it shall be piesumed unless the contrary is proved that 
he accepted or obtained, or agreed to accept or attempted to obtain, that gratification or that valu- 
able thing, as the case may be, as a motive or reward such as is mentioned in the said section 161, 
or, as the case may be, without consideration or for a consideration which he knows to be inadequate.” 

It was contended that the use of the word ‘ gratification ’ in sub-section (i) of section 
4 emphasises that the mere receipt of any money does not justify the raising of a 
presumption thereunder and that something more than the mere receipt of money 
has to be proved. A similar argument was raised before this Court in C. /. Emden v. 
State of Uttar Pradesh^. Dealing with it this Court has pointed out that what the 
prosecution has to prove is that the accused person has received “ gratification other 
than legal remuneration ” and that when it is shown that he has received a certain 
sum of money which was not a legal remuneration, then the condition prescribed 
by this section is satisfied. This Court then proceeded to observe : 

“ If the word ‘ gratification ’ is construed to mean money paid by tvay of a bribe then it would 
be futile or superfluous to prescribe for the raising of the presumption. Technically it may no doubt 
be suggested that the object which the statutory presumption serves on this construction is that the 
Court may then presume that the money was paid by way of a bribe as a motive or reward ns required 
by secu'on 161 of the Code. In our opinion this could not have been the intention of the Legislature 
in prescribing the statutory presumption under section 4 (1).” 

This Court further said that there is yet another consideiation which supports the 
construction placed by it. In this connection a reference was made to section 165 
of the Code and it was observed : 

“ It cannot be suggested that the relevant clause in section 4 (1) which deals with the .•icccpiancc 
of any valuable thing should be interpreted to impose upon the prosecution an obligation to prove 
not only that the valuable thing has been rcccived by the accused but that it has been received by 
him without consideration or for a consideration which he knows to be inadequate. The plain mcan- 
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iog of this claiise undoubtedly requires the presumption to be raised whenever it_ ls‘'shown that tlie 
valuable thing has been received by the accused without anything more. If that is the true position 
in respect of the construction of this part of section 4 (1) it would be unreasonable to hold that the 
word ‘ gratification ’ in the same clause imports the necessity to prove not only the payment of money 
but the incriminating character of the said payment. It is true that the Legislature might have 
used the word ‘ money ’ or ‘ consideration ’ as has been done by the relevant section of the English 
statute ; ” 

That being the legal position it must be held that the requirements of sub-section (i) 
of section 4 have been fulfilled in the present case and the presumption thereunder 
must be raised. 

The next contention of Mr. Chari is that the accused person is entitled to rebut 
the presumption arising against him by virtue of a statutory provision by offering an 
explanation which is reasonable and probable. According to him the complainant 
evidently nursed a grievance against the appellant because the latter used to find 
fault with his work that the complainant was required to demolish some construction 
and do the work over again. He further points out that the complainant also felt 
aggrieved because of the appellant’s insistence on the complainant doing the work of 
levelling the ground adjoining the staff quarters and deepening the temple well, even 
though he would have been paid separately for this work. It is because of these 
circumstances that, according to Mr. Chari, the complainant conceived the idea of 
laying a trap for involving the appellant. He points out that apart from the bare 
statement of the complainant there is nothing to show that the appellant had been 
asking for any bribes. No doubt the appellant had suggested that some work for tbe 
temple should be done free by the complainant. But that was merely by way of 
request and nothing more and there is nothing to show that he was using his 
official position to coerce the complainant for’ doing this work. He has taken us 
through considerable portions of the evidence on record to show that the complainant 
was not the kind of man who could be easily cowed down and it is unthinkable that 
the appellant would have tried to use pressure tactics against the complainant either 
for doing some work for the temple or fof obtaining illegal gratification for himself. 
And in this connection he referred in particular to a reply sent by the Complainant to 
the Director-General of Light Houses. Then he points out that it has not been 
established that though bills worth a lakh of rupees or so were already passed for 
payment by the appellant, he had used any pressure for obtaining bribe. It would 
therefore, not be reasonable to hold that the appellant had withheld the ninth bill 
just for coercing the complainant to pay a thousand rupees to him by way of illegal 
gratification. He then pointed out that actually on i gth March, 1959, the appellant 
had applied to the Director-General of Light Houses for permission td retire as from 
30th June, and requested him to settle his gratuity amount. In these circumstances 
and knowing full well the kind of person the complainant was, would the appellant, 
says Mr. Chari, have been foolish enough to press him for a comparatively trivial 
amount of B s. i ,000 by way of bribe ? He, therefore, urges that in the circumstances 
the explanation offered by the appellant which is to the effect that the complainant 
voluntarily paid to him a sum of Rs. 1,000 on 6th April, 1959, for being passed on to 
the temple authorities should be accepted as reasonable and probable. His grievance 
is that the High Court has misstated and misapplied the law when it observed in its 
judgment : 

“ The tisual standard of an explanation given by the accused tvhich may reasonably be true, 
though the Court does not accept it to be true, cannot be enough to discharge the burdeii. It is not 
necessary to consider what evidence would satisfy the words ‘ until the contrary is proved ’ in this 
rase. TTie least that can be said is that the Court must be satisfied from the material placet! before 
it on behalf of the accused either from the evidence fot the prosecution oi for the' accused that if creates 
a reasonable doubt about the prosecution case itself. It is not necessary to go beyond this in this 
case since we arc satisfied thaf the circumstances and the evidence placed before us do not create a 
reasonable doubt about the prosecution case.” 

Mr. Chart contends that upoir the' view taken by^ the High Court it would mean 
tliat an accused person is required to" discharge more or less the same birrden for 
proving his innocence ^vhich the proseciitionf has to discharge for ptoving fhegudt of 
s Q j — 18 
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an accused person. He referred us to the decision in Otto Georgr Gfellet v. The King^ 
and contended that whether a presumption arises from the common course of human 
affairs or from a statute theie is no difference as to the manner in which that presump- 
tion could be rebutted. In the decision referred to above the Privy Council, -^dien 
dealing with a case from Nigeria, held that if an explanation \vas given ^sdlich the 
jury think might reasonably be true and which is consistent with innocence, although 
they were not convinced of its truth, the accused person would be entitled to acquittal 
inasmuch as the prosecution would have failed to discharge the duty cast upon it of 
satisfying the jury beyond reasonable doubt of the guilt of the accused. That, how- 
ever. was a case where the question before the juiy was whether a piesumption of 
the kind which in India may be raised under section 1140! the Evidence Act could 
be raised fiom the fact of possession of goods recently stolen, that the possessor of the 
goods was either a thief or receiver of stolen property. In the case before us, however, 
the presumption arises not under section 1 14 of the Evidence Act but under section 
4(1) of the Prevention of Conuption Act. It is well to bear in mind that whereas 
under section 1140! the Evidence Act it is open to the Court to draw or not to dra^v a 
presumption as to the existence of one fact from the proof of another fact and it is not 
obligator)' upon the Court to draw such presumption, under sub-section (i) of section 
4, ho\vever, if a certain fact is proved, that is, ^vhere any gratifieation (other than legal 
gratification) or any valuable thing is proved to have been received by an accused 
person the Court is required to draw a presumption that the person received that 
thing as a motive or reward such as is mentioned in section 161, Indian Penal Code. 
Therefore, the Court has no choice in the matter, once it is established that the 
accused person has received a sum of money \vhich was not due to him as a legal 
remuneration. Of course, it is open to that person to sho\v that though that 
money ^vas not due to him as legal remuneration it tvas legally due to him in 
some other manner or that he had received it under a transaction or an arrangement 
which was la'wful. The burden icsting on the accused person in such a case would 
not be as light as it is where a presumption is raised under section 1 14 of the Evidence 
Act and cannot be held to be discharged merely by reason of the fact that the explana- 
tion offered by the accused is reasonable and probable. It must further be shown 
that the explanation is a true one. The %voi ds ‘ unless the contrary is proved ’ 
which occur in this provision make it clear that the presumption has to be rebutted 
by ‘ proof’ and not by a bare explanation which is merely plausible. A fact is said 
to be proved when its existence is dircedy established or when upon the material 
before it the Court finds its existence to be so probable that a reasonable man would 
act on the supposition that it exists. Unless, theicforc, the explanation is supported 
by proof, the presiunption created by the provision cannot be said to be rebutted. 

How the burden which has shifted to the accused under section 4 (i) of the 
Prevention of Corruption Act is to be discharged has been considered by this Court 
in Stale of Madras v. A. Vaidanalha Iyer- where it has been observed : 

“ Xliereforc, sshcrc it is proved that a gratification has been accepted, then tlic presumption 
shall at once arise under the section. It introduces an exception to the general rule as to the burden 
of proof in criminal cases and shifts the onus on to the accused. It may here be mentioned that the 
Legislature has chosen to use the rsords ‘ shall presume ’ and not ‘ may presume the former a pre- 
sumption of law and latter of fact. Both these phrases have been defined in the Indian Evidence 
Act, no doubt for the purpose of that Act, but section 4 of the Prevention of Corruption Act is in pari 
materia with the Evidence .-Vet because it deals uith a braneh of law of evidence, t.e., presumptions, 
and, therefore should have the same meaning. ‘ Shall presume ’ has been defined in the Evidence 
'Act as follows : 

“ )\Tiencvcr it is directed by this Act that the Court shall presume a (act, it shall regard such 
fact as proved unless and until it is disproved.” 

It is a presumption of lasv and therefore it is obligatory on the Court to raise this presumption 
in cvcr>' case brought under section 4 of the Prevention of Corruption .Act because unlike the case of 
presumption of fact, presumptions of law constitute a branch of jurisprudence.” 

1. A.I.R. 1943 P.C, 21L 299: (1958) 1 An. W.R. (S.C.) 13G : (1958) I 
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These observations were made by this Court while dealing with an appeal against 
an order of the Madras High Court setting aside the conviction of an accused person 
under section i6i, Indian Penal Code. In that case the accused, an Income-tax 
Officer, was alleged to have received a sum of Rs. i,ooo as bribe from an assessee 
whose case was pending before him. His defence was that he had taken that money 
by way of loan. The High Court found as a fact that the accused was in need of 
Rs. 1 ,000 and had asked the assessee for a loan of that amount. It was of opinion 
that the versions given by the assessee and the accused were balanced, that the bribe 
seemed to tilt the scale in favour of the accused and that the evidence was not sufficient 
to show that the explanation offered cannot reasonably be rejected. This Court 
reversed the High Court’s decision holding that the approach of the High Court was 
wrong. The basis of the decision of this Court evidently was that a presumption of 
law cannot be successfully rebutted by merely raising a probability, however reason- 
able, that the actual fact is the reverse of the fact which is presumed. Something 
more than raising a reasonable probability is required for rebutting a presumption 
of law. The bare word of the appellant is not enough and it was necessary for him 
to show that upon the established practice his explanation was so probable that a 
prudent man ought, in the circumstances, to have accepted it. According to Mr. 
Chari here, there is some material in addition to the explanation offered by the 
appellant which will go to rebut the presumption raised under section 4 (i) of the 
Act. He points out that there is the letter from D. S. Apte addressed to the appellant, 
defence Ex. No. 32 collectively, which the appellant claims to have received on or 
after 13th March, 1959 during his visit to Tolkeshwar. He says that this letter was 
produced by him immediately when the police official came to his cabin on 5th April, 
1959 and recovered from him a sum of Rs. 1,000 which the complainant had paid to 
him. He points out that this letter was in the same pocket in which the money was 
kept and says that it is conclusive to disprove that the money was received by way of 
bribe. He also relies upon the evidence of D. S. Apte. That evidence, however, 
does not go further than the letter. No evidence was, however, brought to our notice 
to show that the appellant had at any time asked the complainant to give any money 
by way of donation to the temple and indeed there is evidence to the contrary to the 
efect that none of the persons interested in the temple had authorised the appellant 
to collect any money for meeting the expenses of repairs to the temple. It is because 
of these circumstances and because it believed the statement of the complainant that 
the appellant had asked him for a bribe that the High Court did not accept the appel- 
lant’s explanation that the money was paid by the complainant to him for being 
passed on of the temple trustee as true. The High Court disbelieved the evidence of 
Apte and held the letter to be worthless. In doing so it cannot be said that the High 
Court has acted unreasonably. It would therefore not be appropriate for us to place 
our own assessment on these two pieces of evidence. Further the question whether 
a presumption of law or fact stands rebutted by the evidence or other material on 
record is one of fact and not of law and this Court is slow to interfere with the view of 
facts taken by the High Court. No doubt, it will be open to this Court to examine 
the evidence for itself where the High Court has proceeded upon an erroneous view 
as to the nature of the presumption or, again, where the assessment of facts made by 
the High Court is manifestly erroneous. The case before us does not suffer from 
either of these defects. In the circumstances we dismiss the appeal. 

A plea was made before us that in view of the age of the appellant and the fact 
that he was just about to retire when the prosecution was started we should reduce 
the sentence to the period already undergone. These circumstances were borne in 
mind by the learned Special Judge when he passed a substantive sentence of imprison- 
ment of one year only though the maximum for the offence is seven years. We do 
not think that there is room for further reduction of the sentence. 


K.L.B. 


Appeal dismissed. 
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rator to whom parties have voluntarily referred their disputes for arbitration is a 
Tribunal under Article 136. 


Article 136 (i) provides that notwithstanding anything in this Chapter, the 
Supreme Court may, in its discretion, grant Special Leave to appeal from any judg- 
ment, decree, determination, sentence or order in any cause or matter passed or made 
by any Court or Tribunal in the territory or India. Sub-article (2) exeludes from the 
scope of sub-article (1) any judgment, determination, sentence or order passed or 
'made by any Court or Tribunal constituted by or under any law relating to the Armed 
Forces. It is clear that Article 136 (i) confers very wide powers on this Court and 
as such, its provisions have to be liberally construed. The Constitution-makers 
thought it necessary to clothe this Court with very wide powers to deal with all 
orders and adjudications made by Courts and Tribunals in the territory of India in 
order to ensure fair administration of justice in this country. It is significant that 
whereas Articles 133 (i) and 134 (i) provide or appeals to this Court against judg- 
ments, decrees or final orders passed by the High Courts, no such limitation is pres- 
cribed by Article 136 (1). All Courts and all Tribunals in the territory ofTndia 
except those in clause (2) are subject to the appellate jurisdiction of this Court under 
Article 136 (i). It is also clear that whereas the appellate jurisdiction of this Court 
.under Articles 133 (i) and 134 (1) can be invoked only against final orders, no such 
limitation is imposed by Article 136 (i). In other words, the appellate jurisdiction 
of this Court under this latter provision can be exercised even against an interlocutory 
.order or decision. Causes or matters covered by Article 136 (i) are all causes and 
matters that arc brought for adjudication before Courts or Tribunals. The sweep 
of this provision is thus very wide. It is true that in-exercising its powers under this 
Article, this Court in its discretion refuses to entertain applications for Special Leave 
where it appears to the Court that interference with the orders sought to be appealed 
against may not be ncccssarj' in the interest of justice. But the limitations^ thus 
introduced, in practice, are the limitations imposed by the Court itself in its discre- 
tion. They are not prescribed by Article 136 (i). 


For invoking Article 136 (i), two conditions must be satisfied. The proposed 
appeal must be from any judgment, decree' determination, sentence or order, that 
is to say, it must not be against a purely executive or administrative order. If the 
determination or order giving rise to the appeal is a judicial or quasi-judicial deter- 
mination or order, the first condition is satisfied. The second condition imposed by 
.the Article is that the said determination or order must have been made or passed by 
any Court or Tribunal in the territory of India. These conditions, therefore, require 
that the act complained against must have the character of a judicial or quasi-judicial 
act and the authority whose act is complained against must be a Court or a Tribu- 
nal, Unless both the conditions arc satisfied. Article 136 (i) cannot be invoked. 

The distinction between purely administrative or executive acts and judicial or 
quasi-judicial acts has been considered by this Court on several occasions. In the 
case of Province of Bombay v. Kttsaldas S. Advani and others^ ^ Mahajan, J. obsci ved that 
the question whether an act is a judicial or a quasi-judicial one or a purely e.xccutivc 
act depends on tlic terms of the particular rules and the nature, scope and cficct of 
the particular powers in exercise of which the act may be done and would, therefore, 
depend on the facts and circumstances of each case. Courts of law established by 
the State decide cases brought before them judicially and the decisions thus recorded 
by them fall obviously under the category of judicial decisions. .Administrative or 
executive bodies, on the other hand, arc often called upon to icacli decisions in 
several matters in a purely administrative or executive manner and these decisions 
fall clearly under the categorj’ of administrative or executive orders. Even Judges 
have, in certain matters, to act administratively, while administrative or executive 
authorities may have to act quasi-jiidicially in dealing with some matters entrusted 
to their jurisdiction. Where an authority is required to act judicially cither by an 
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express provision of the statute under which it acts or by necessary implication of the 
said statute, the decisions of such an authority generally amount to quasi-judicial 
decisions. Where, however, the executive or administrative bodies are not required 
to act judicially and arc competent to deal with issues referred to .them administra- 
tively, their conclusions cannot be treated as quasi-judicial conclusions. No doubt, 
even while acting administratively, the authorities must act bona fide ; but that is 
different from saying that they must act judicially. Bearing in mind this broad dis- 
tinction between acts or orders which are judicial or quasi-judicial on the one hand, 
and administrative or executive acts on the other, there is no difficulty in holding 
that the decisions of the arbitrators to whom industrial disputes are voluntarily 
referred under section i o-A of the Act are quasi-judicial decisions and they amount to 
a determination or order under Article 136 (i). This position is not seriously dis- 
puted before us. What is in dispute between the parties is not the character of the 
decisions against which the appeals have-been -filed,. but it is the character of the 
authority which decided the disputes. The respondents contend that the arbitrators 
whose awards are challenged, are not Tribunals, 'whereas the appellants contend 
that they are. 

Article 136 (1) refers to a Tribunal in contradistinction to a Court., The expres- 
sion “ a Court ” in the technical sense is a Tribunal constituted by the State as a part 
of ordinary hierarchy of Courts which are invested with the State’s inherent judicial 
powers. The Tribunal as distinguished from the Court, exercises judicial -powers 
and decides matters brought before it judicially or quasi-judicially, but it does not 
constitute a Court in the technical sense. The Tribunal, according to the dictionary 
meaning, is a scat of justice ; and in the discharge of its functions, it shares some of the 
characteristics of the Court. A domestic Tribunal appointed in departmental pro- 
ceedings, for instance, or instituted by an industrial employer canno.t claim to be a 
Tribunal under Article 136 (i). Purely administrative Tribunals are also outside 
the scope of the said Article. The Tribunals which are contemplated by Article 
1 36 ( I ) are clothed with some of the powers of the Courts. They can compel witnesses 
to appear, they can administer oath, they are required to follow certain rules of 
procedure : the proceedings before them are required to comply with rules of natural 
justice, they may not be bound by the strict and technical rules of evidence, but, never- 
theless, they must decide on evidence adduced before them ; they may not be bound 
by other technical rules of law, but their decisions must, nevertheless, be consistent 
with the general principles of law. In other words, they have to act judicially and 
reach their dccisiors in an objective manner and they cannot proceed purely ad- 
ministratively or base their conclusions on subjective tests or inclinations. The 
procedural rules ^vhich regulate the proceedings before the Tribunals and the powers 
conferred on them in dealing ^vith matters brought before them, are sometimes 
described as the ‘trappings of a Court’ and in determining the question as to .whether 
a particular body or authority is a Tribunal or not, sometimes a rough and ready 
test is applied by enquiring ^vhether the said body or authority is clothed with the 
trappings of a Court. ’ 

In Shell Company ofi Australia, Ltd. v. Federal Commissioner of Taxaticn^, the Privy 
Council had to consider whether the Board of Review created by section 41 of the 
(Federal) Income Tax Assessment Act, 1922-25, to review the decisions of the Com- 
missioner of Taxation, was a Court exercising the judicial power of the Commoh- 
^vealth within the meaning of section 71 of the Constitution of Australia ; and it was 
held that it ^vas not a Court but ^vas an administrative tribunal. Lord Sankey, L.C, 
examined the relevant provisions of the statute ■which created the said Board and 
came to the conclusion that the Board appeared to be in the nature of administrative 
machinery' to which the tax-payer can resort at his option in -order to have his 
contentions re-considered. He then added that an administrative tribunal may act 
judicially, but stUl remain an administrative tribunal as distinguished from a Court^ 
strictly so-called. Mere externals do not make a direction to an administrative 
officer by an ad hoc tribunal an exercise by a Court of judicial power (pages 297-298). 
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It is in this cdliuection that Lord Sankey observed that the authorities are clear to 
shmv that th'ere are tribunals with many of the trappings of a Court which neverthe- 
less, are n’ot Courts in the strict sense of exercising judicial power. In that connection, 
His Lordship enumerated some negative propositions. He observed that a Tirbunal 
does not become a Court because it gives a final decision, or because it hears witnesses 
on oath, or because two or more contending parties appear before it between ^vhom 
it has to decide, or because it gives decisions which affect the rights of subjects, or 
because there is an appeal to a Court, or because it is a body to which a matter is 
referred by another body (pages 296-297), These negative propositions indicate 
that tlic features to tvhich they refer may constitute the trappings of a Court ; but the 
presence of thb said trappings does not necessarily make the Tribunal a Court. It is 
in this context that the picturesque phrase ‘ the trappings of a Court ’ came to be 
Used by the Privy Council. 

This question was considered by this Court in The Bharat Bank, Lid., Delhi v. 
Employees of the Bharat hank. Ltd., DelhD. This decision is apposite for our purpose 
because the question which came to be determined was in regard to the character of 
the Industrial Tribunals constituted under the Act. The majority decision of this 
Court was that the functions and duties of the Industrial Tribunal are very much 
hive those of a body discharging judicial functions and so, though the Tribunal is not 
a Court, it is nevertheless a Tribunal for the purposes of Article 136. In other words, 
the majority decision which, in a sense, was epoch-making, held that the appellate 
jurisdiction of this Court under Article 136 can be invoked in proper cases against 
awards and other orders made by Industrial Tribunals under the Act. In discussing 
the question as to character of the Industrial Tribunal functioning under the Act, 
Mahajan, j. observed that the condition precedent for bringing a tribunal within the 
ambit of Article 1361$ thatitshould.be constituted by the State; and he added that a 
Tribunal Would be outside the ambit of Article 1 36 if it is not invested with any part 
of the judicial functions of the State but discharges purely administrative or executive 
duties. In the opinion of .the learned Judge, Tribunals which arc found invested 
with certain functions of a Court bfjiisticc and have some of its trappings also rvould 
fall within tiic ambit of Article I36 and would be subject to the appellate control of 
this Court whenever it is found necessary to exercise that control in the interests of 
justice. It would thus be noticed that apart from the importance of the trappings of 
a Court, the basic and essential condition which makes an authority or a body a 
tribunal under Article 136, is that it should be constituted by the State and should be 
invested with the State’s inherent judicial power. Since this lest was satisfied by 
the Industrial Tribunals under the Act , according to the majority decision, it rvas 
held that the awards made by the Industrial Tribunals arc subject to the appellate 
jurisdiction of this Court under Article 136. 

In Durga Shankar Mehta v. Thakur Raghnraj Singh and others-, Mukherjea, J., who 
delivered the unanimous opinion of the Court observed that it -was well settled by the 
majority decision of this Court in the case od Bharat Bank, Ltd.'^ that the expres- 
sion “ Tribunal ” as used in Article 136 docs not mean the same thing as “ Court ” 
but includes, within its ambit, all adjudicating bodies, provided they arc constituted 
by the Stale and invested with judicial as distinguished from purely administrative 
or c.xccutiv’e functions. Thus, th'ere can be no doubt that the test which has to be 
applied in determining the character of an adjudicating body is whether the said 
body has been invested by the State svith its inherent judicial power. This test 
implies that the adjudicating body should be constituted by the State and should be 
invested with the State’s judicial power which it is authorised to c.\-cicisc. The 
same principle has been reiterated in Harinagar St/gar Mills, L'd. v. Shyam Sunder 
Jhunjhunwala and others.^ 

It is now necessary to c.xaminc the scheme of the relevant provi.sions of the Act 
bearing on the voluntar>’ reference to the arbitrator, the powers of the said arbitrator 

h (1950) 8.0.11. 4S9. 3. (1952) 2 S.C.R- 339 : A.I.R. 1061 S.C. 

2. (1954) S.C.J. 723 : (1954) 2 M.L.J. 383 : 1G69. 

(1955) 1. S.e.R. 267;* ' 



I] ■ ENGG. MAZDOOR SABHA y.'fflNb CYCLES, LTij. {CAjendragadkdr, J.). 14.5 

and the procedure wMch he is required to follow. Section lO-A under which volun- 
tary reference has been made in both the cases was added to the Act by Act XXXVI- 
of 1956. It reads as under : — 

“ lO-A. (1) Where any industrial dispute exists or is apprehended and the employer and the^ 
workmen agree to refer the dispute to arbitration, they may, at any time before the dispute has been 
referred under se'etion 10 to a Labour Court or Tribunal or National Tribunal, by a written agree- 
ment, refer the dispute to arbitration and the reference shall be to such person or persons (including 
the Pr«iding Officer of a Labour Court or Tribunal or National Tribunal) as an arbitrator or arbitra- 
tors as may .be specified in the arbitration agreement. 

(2) An arbitration agreement referred to in sub-section (1) shall be in such form and shall 
be signed by the parties thereto in such manner as may be prescribed. 

(3) A copy 6f the arbitration agreement shall be forwarded to the appropriate Government 
and the Conciliation Officer and the appropriate Government shall, within fourteen days from the 
date of the receipt of such copy, publish the sanie in the Official Gazette. 

(4) The arbitrator or arbitrators shall investigate the dispute and submit to the appropriate 
Government the arbitration award signed by the arbitrator or all the arbitrators, as the case may be. 

(5) Nothing in the Arbitration Act, 1940 shall apply to arbitrations under this section.” 

Consequent upon the addition of this section, several changes were made in the 
other provisions of the Act. Section 2 (jb) which defines an award tvas amended by 
the addition of the words “it incliidfes an arbitration award made under section i o-A”. 
In other words,' as a result of the amendment of the definition of the word “ award ”, 
an arbitration award has now become an award for the purposes of the Act. The 
inclusion of the arbitration 'award within the meaning of section 2 {b) has led to the' 
application of sections 1 7, I'y-A, 18(2), ig (3), 21, 29, 30, 33-C and 36-A to the arbitra- 
tion award. Under section 17 (2), an arbitration award when published under 
section 17 (i), shall be final and shall not be called in question by any Court in any 
manner whatsoever. Section 17-A provides that the arbitration agreement shall 
become enforceable on the expiry of thirty days from the dale of its publication 
under section 17, and under section 18 (2), it is binding on the parties to the agree- 
ment who referred the dispute to arbitration ; under section 19 (3), it shall, subject 
to the provisions of section i g, remain in operation for a period of one year provided 
that the appropriate Government may reduce the said period and fix such other 
period as it thinks fit ,• provided further that the said period may also be extended as 
prescribed under the said proviso. The other sub-sections Of section 19 would also 
apply to the arbitration award. Section 21 which requires certain matters to be 
kept confidential is applicable and so section 30 which provides for a penalty for the 
contravention of section 21, also applies. Section 29 which provides for penalty for 
breach of an award can be invoked in respect of an arbitration award. Section 33-G 
which provides for a speedy remedy for the recovery of money from an employer is 
applicable ; and section 36-A can also be invoked for the interpretation of any provi- 
sion of the arbitration award. In other words, since an arbitration award has been 
included in the definition of the word ‘ Award ’ , these consequential changes have 
made the respective provisions of the Act applicable to an arbitration award. 

On the other hand, there are certain provisions which do not apply to an arbitra- 
tion award. Sections 23 and 24 which prohibit strikes and lock-outs, are inappli- 
cable to the proceedings before the arbitrator to rvhom a‘'reference is made under 
section I o-A, and that shows that the Act has treated the arbitration award and the 
prior proceedings in relation to it as standing on a different basis from an award and 
the prior proceedings before the Industrial Tribun.als or Labour Courts. Section 
20, which deals with the commencement and conclusion of proceeding, provides, 
inter alia, by sub-section (3) that proceedings before an arbitrator under section lO-A 
shall be deemed to have commenced on the date of the reference of the dispute for 
arbitration and such proceedings shall be deemed to have concluded on the date on 
which the award becomes enforceable under section 1 7-A. It would be noticed that 
just as in the Case of proceedings before the Industrial Tribunal commencement of 
th’e proceedings is marked by the reference under section i o, so the commencement 
oftheproccedings before the arbitrator is marked by the reference made by the parties 
themselves, and that means the Comniehcement of the proceedings takes place even 
s c j— 19 
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before the appropriate Government has entered on the scene and has taken any 
action in pursuance of the provisions of section lo-A, 

Rules have been framed by the Central Government and some of the State 
Governments under section 38 (2) {ad), and these rules make provisions for the form 
of arbitration agreement, the place and time of hearing, the power of the arbitrator 
to take evidence, the manner in which the summons should be served, the powers of 
the arbitrator to proceed ex parte, if necessary, and the power to correct mistakes in 
tlie award and such other matters. Some of these Rules (as for instance. Central 
Rules, 7, 8, 13, 15, 16 and 18 to q 8) seem to make a distinction between an arbitrator 
and the other authorities under the Act, whereas the Rules framed by some of the 
States (for instance the rules framed by the Madras State 31, 37, 38, 39, 40, 41 and 
42) seem to treat the arbitrator on the same basis as the other appropriate authorities 
under the Act. That, shortly, stated, is the position of the relevant provisions of the 
statute and the Rules framed thereunder. It is in the light of these provisions that 
^ve must now consider the character of the arbitrator who enters upon arbitration 
proceedings as a result of the reference made to him under section lO-A. 

The learned Solicitor-General contends that such an arbitrator is no more and 
no better than a private arbitrator, to whom a reference can be made by the parties 
under an arbitration agreement as defined by the Arbitration Act (X of 
1940). He argues that such an arbitrator has to act judicially, has to follow a fair 
procedure, take evidence, hear the parties and come to his conclusion in the light of 
the evidence adduced before him ; and that is all that the arbitrator to whom refer- 
ence is made under section lO-A does. It may be that the arbitration award is 
created as an award for certain purposes under the Act ; but the position, in law, still 
remains that it is an award made by an arbitrator appointed by the parties. Just as 
an award made by a private arbitrator becomes a decree subject to the provisions of 
sections 15, 16, 17 and 30 of the Arbitration Act, and thus binds the parties, so docs 
an award of the arbitrator under section lo-A become binding on the parties by 
virtue of the relevant provisions of the Act. Against an award made by a private 
arbitrator, no writ can issue under Article 226 ; much less can an appeal lie under 
Article 136. The position with regard to the award made by an arbitrator under 
section lo-A is no different. In support of this argument, he has relied on the deci- 
sion in i?. V. Disputes Committee of the J^ational Joint Council for the Craft of Dental T'cehni- 
cians and others'^. On a motion for an order of certiorari to quash an order made by 
the Disputes Committee, Lord Goddard, C.J., held that the Court has no power to 
direct the issue of orders certiorari or of prohibition addressed to an arbitrator direct- 
ing that a decision by him should be quashed or that he be prohibited from proceeding 
in an arbitration, unless he is acting under powers conferred by statute. “ There is 
no instance of which I know in the books ”, observed Lord Goddard, “ \whcrc certiorari 
or prohibition has gone to any arbitrator, c.xccpt a statutory arbitrator, and a statu- 
tory arbitrator is a person to whom, by statute, the parties must resort. ” Tlic 
.Solicitor-General suggests that thougli some powers have been conferred on_ the 
.arbitrator appointed under section lo-A, he cannot be treated as a statutory arbitra- 
tor, because the parties arc not compelled to go to any person named as such by the 
statute. The arbitrator is an arbitrator of the parties’ choice and so, he cannot be 
treated as a statutory arbitrator. 

On the other hand, Mr. Pai has urged that it would be unreasonable to treat 
the present arbitrator as a private arbitrator, because section lo-A gives statutory' 
recognition to the appointment of the arbitrator and the consequential changes 
made in the Act and the statutory' Rules framed thereunder clearly show that he has 
been clothed svith quasi-judicial powers and his proceedings arc regulated by' rules 
of procedure. Therefore, it would be appropriate to treat him as a statutory arbitra- 
tor and as such, a writ of certiorari would lie against his decision under Article 22G. 
In support of this argument, Mr. Pai has referred us to the decision of the Court of 


I, (1953) 1 AH E.R. 327. 
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•Appeal in The King v. Electricity Commissioners Ex-parte London Electricity Joint Com- 
mittee Co. (1920) Ltd., and others^. In that case, the scheme framed by the Electricity 
Commissioners established by section i of the Electricity (Supply) Act, 1919, was 
challenged and it was held that the impugned scheme was ultra vires, and so, a writ of 
prohibition was issued prohibiting the Commissioners from proceeding with the 
further consideration of the scheme. Dealing with the question as to whether a writ 
can issue against a body like the Electricity Commissioners constituted under the 
Act, Lord Atkin referred to the genesis and the history of the writs of prohibition 
and certiorari and held that the operation of the writs has extended to control the 
proceedings of bodies which do not claim to be, and would not be recognised as. 
Courts of Justice. Wherever any body of persons having legal authority to deter- 
mine questions affecting the rights of subjects, and having the duty to act judicially, 
act in excess of their legal authority they are subject to the controlling jurisdiction of 
the King’s Bench Division exercised in these wits (page 205). Then Lord Atkin 
referred to a large number of previous decisions in which writs had been issued against 
different authorities statutorily entrusted with the discharge of different duties. 
To the same effect is the decision in the case of R. v. Northumberland Compensation 
Appeal Tribunal Ex-Tpartc Shaw^. Vide also Halsbury’s Laws of England, Vol. 2, 
page 62 and Vol. 11, page laa. 

The argument, therefore, is that against an award pronounced by an arbitrator 
appointed under section 10-A, a writ oi certiorari would lie under Article 226, and so, 
the arbitrator should be deemed to be a Tribunal even for the purposes of Article 1 36. 
In our opinion, this argument is not well-founded. Article 226 under which a writ 
certiorari can be issued in an appropriate case, is, in a sense, wider than Article 136, 
because the power conferred on the High Courts to issue certain writs is not condi- 
tioned or limited by the requirement that the said writs can be issued only against 
the orders of Courts or Tribunals. Under Article 226 (i)> ^.n appropriate writ can 
be issued to any person or authority, including in appropriate cases any Government, 
\vithin the territories prescribed. Therefore even if the arbitrator appointed under 
section lo-A is not a Tribunal under Article 136 in a proper case, a writ may lie 
against his award under Article 226. That is why the argument that a writ may lie 
against an award made by such an arbitrator does not materially assist the appellants’ 
case that the arbitrator in question is a tribunal under Article 136. 

It ma.y be conceded that having regard to several provisions contained in the 
Act ard the Rules framed thereunder, an arbitrator appointed under section lO-A 
cannot be treated to be exactly similar to a private arbitrator to whom a dispute 
has been refen ed under an arbitration agreement under the Arbitration Act. The 
arbitrator under section lo-A is clothed with certain powers, his procedure is regula- 
ted by certain rules and the award pronounced by him is given by statutory provisions 
a certain validity and a binding character for a specified period. Having regard to 
these provisions, it may perhaps be possible to describe such an arbitrator, as in a 
loose sense, a statutory arbitrator and to that extent, the argument of the learned 
Solicitor-General may be rejee'ed. But the fact that the arbitrator under section 
lO-A is not exactly in the same position as a private arbitrator, docs not mean that 
he is a Tribunal under Article 136. Even if some of the trappings of a Court arc 
present in his case, he lacks the basic, the essential and the fundamental requisite in 
that behalf because he is not invested with the State’s inherent judicial power. As 
we will presently point out, he is appointed by the parties and the power to decide 
the dispute between the parties who appoint him is derived by him from the agree- 
ment of the parties and from no other source. The fact that his appointment once 
made by the parties is recognised by section lO-A and affer his appointment he is 
clothed with certain powers and has thus, no doubt, some of the trappings of a Court, 
docs not mean that the power of adjudication which he is exercising is derived from 
the State and so, the main test which this Court has evolved in determining the ques- 
tion about the character of an adjudicating body is not satisfied. He is not a Tri- 


1. L.R.'(1924) 1 K.B.D. 171. 


2. (J951LI AU.E.R. 268. 


THE SUPRE3iE COURT JOURXAl- 




[1964 


buna! because the State has not invested him with its inherent judicial power and 
lise po\\ er of adjudication which he exercises is derived bp him from the agreement of 
the parties. His position, thus, may be said to be higher than tliat of a private 
arbitrator and lower than that of a Tribunal. A statutory' Tribunal is appointed 
under the relevant provisions of a statute which also compulsorily refers to its adjudi- 
cation certain classified classes of disputes. That is the essential feature of %vhat is 
properly called statutory adjudication or arbitration. That is why' we think the 
argument strenuously urged before us by Mr. Pai that a writ of certwran can lie 
against his award is of no assistance to the appellants when they contend that such an 
arbitrator is a Tribunal under Article 136. 

Realising this difficulty. Mr. Sulc concentrated on the construction of section 
lO-.-V it'^elf and urged that on a fair and reasonable construction of section lO-A. it 
should be held that the arbitrator cannot be distinguished from an Industrial Tri- 
bunal and is. tl'.ercforc. a Tribunal under Article 136. In The Bharat. Bank, Ltd. cese^ 
it has been held that an Industrial Tribunal is a Tribunal under Article 136 and the 
arbitrator is no more and no less than an Industrial Tribunal ; and so, the present 
appeals arc competent, says Mr. Sulc. 

That takes us to the constniction of section 10-A. Section lO-A enables the 
employer and the workmen to refer their dispute to arbitration by a written agree- 
ment before such a dispute has been referred to the Labour Court or Tribunal or 
National Tribunal under section 10. If an industrial dispute exists or is apprehen- 
ded, the appropriate Government may refer it for adjudication under section 10 ; but 
before such a reference is made, it is open to the parties to agree to refer their dispute 
to the arbitration of a person of their choice and if they decide to adopt that course, 
they have to reduce their agreement to writing. ^Vhcn the parties reduce their 
agreement to writing, the reference shall be to such person as may be specified in tljc 
arbitration agreement. The section is not very happily tvorded ; but the essential 
features of its scheme arc not in doubt. If a reference has not been made under 
section 10, the parties can agree to refer their dispute to the arbitrator of tlicir choice, 
the agreement is followed by writing, the utiting specifics the arbitrator or arbitra- 
tors to v.'hom the icfcrcnrc is to be made and the reference shall be made accordingly 
to such a,rbitrator or arbitrators. Mr. Sulc contends — and it is no doubt an ingenious 
argument that the hist clause of section io-.-\ means thataftcr the written argument is 
entered into by the parties, the reference shall be made to the person named by the 
.igrecmcnt but it shall be made by the appropriate Government, In other word.s, 
the argnmc.nt is that if the parties enter into a written agreement as to the person who 
should adjudicate upon their disputes, it is the Government that steps in and makes 
the reh-rc'scc to such named person. The .irbitrator or arbitrators arc initially 
n.irncd b; thcpartics by consent, but it is when a reference is made to him or them by 
the .appropriate Govcrnmc.oi that the arbitrator or arbitrators is or .arc eJoUted witJi 
tiic m.'thoritv to adjudica'c. and 'o. it is urged that the act of reference which is the 
.a-t of the appropriate Goscimment in.akes tlic arbitrator an Industrial Tribtinal and 
he is thereby invci.tcd 'vith the Suite’s inherent judicial power. 

\Vc do not think that t};c •'tTtioii is r.rpablc of this constniction. The last c1.ni''c 
\s liieh '.'.ys tli.n the referenre sh.il! be to *uch per'^on or penons, gnimmatically must 
ine.m tl*.U .'.ftcr the written art cement is entered into sperifyirictlie person or per^r'iis, 
the reference »hr.ll lx- Ui «i!< h per-son or persons. \\’r do not think that on the wtirds 
.1" they 't.ind. it is poshhlc to introdurc th.c Goscrnmrnt at any st.ige of the opetation 
ijf section jo-.\ <'i). The *.iid provision deal*, with what the parties can do and 
provide' t^'.'.t if t.hr parlies r.grre atid reduec their r'ercrmcti! to writinc. a rcfeirnrc 
shall 1 r to the p’-r-on or persons named by *u< !i svri’inr. The fact that th.e parties 
e.'.n .'.eicr to refer ih'dr di'pu'c to tlir Lalwntr Couit, Tnhur .d «>r National Tsibun.i! 
;n e^ 1,0 {lifie.sencc to tiie ronstutoion of the ptt.vi-ion, Sub-»eriion ( 2 ) preirrit'et, 
the rorm of ayreemer't .-I'd tlsi- Form ah > supports tl e «.imc ron'tnirtion. Tith 
I'onn require- that the ji.itties 'hmdd <{.->>(.{} -• -1 ry } .ivcacrcetl to refer th.e 5ttb*is!* 
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ing industrial dispute to the arbitration of the persons to be named in the Fomi. Then 
it is required that the matters in dispute should be specified and several other details 
indicated. The Form ends with the statement that the parties agree that the majority 
decision of the arbitrators shall be binding on them. This Form is to be signed by 
the respective parties and to be attested by two witnesses. In other words, there 
is no doubt that the Form prescribed by section lO-A (2) is exactly similar to the 
arbitration agreement, if refers to the dispute, it names the arbitrator and it binds 
the parties to abide by the majority decision of the arbitrators. Thus, it is clear that 
what section lO-A contemplates is carried out by prescribing an appropriate Form 
under section lo-A (2). 

After the prescribed Form is thus duly signed by the parties and attested, under 
sub-section (3) a copy of it has to be forwarded to the appropriate Government and 
the Conciliation Officer and the appropriate Government has, within fourteen days 
from the date of the receipt of such copy, to publish the same in the Official Gazette. 
The publication of the copy is, in a sense, a ministerial act and the appropriate 
Government has no discretion in the matter. Sub-section (4) provides that the 
arbitrator shall investigate the dispute and submit his award to the appropriate 
Government ; and sub-section (5) excludes the application of the Arbitration Act to 
the arbitrations provided for by section i o-A. It is thus clear that when section i o-A 
(4) provides that the arbitrator shall investigate the dispute, it merely asks the arbitra- 
tor to exercise the powers which have been conferred on him by agreement of the 
parties under section i o-A ( i ) . There is no doubt that the appropriate Government 
plays some part in these arbitration proceedings — -it publishes tlie agreement ; • it 
requires the arbitration award to be submitted to it ; then it publishes the award ; 
and in that sense, some of the features which characterise the proceedings before the 
Industrial Tribunal before an award is pronounced and which characterise the subse- 
quent steps to be taken in respect of such an award, are common to the proceedings 
before the arbitrator and the award that he may make. But the similarity of these 
features cannot disguise the fact that the initial arid the inherent power to adjudicate 
upon the dispute is derived by the arbitrator from the parties’ agreement, whereas 
it is derived by the Industrial Tribunal from the statutory provisions themselves. 
In this connection, the provisions of section 10 (2) may be taken into consideration. 
This clause deals with a case where the parties to an industrial dispute apply in the 
prescribed manner for a reference of their dispute to an appropriate authority, and 
it provides that the appropriate Government, if satisfied that the persons applying 
represent the majority of each party, shall make the reference accordingly. In 
other words, if the parties agree that a dispute pending between them should be 
referred for adjudication, they move the appropriate Government, and the appro- 
priate Government is bound to take the reference accordingly. Unlike cases falling 
under section 10 (i) where in the absence of an agreement between the parties it is 
in the discretion of the appropriate Government to refer or not to refer any industrial 
dispute for adjudication, under section i o (2) if there is an agreement between the 
parties, the appropriate Government has to refer the dispute for adjudication. Biit 
the significant fact is that the reference has to be made by the appropriate Govern- 
ment and not by the parties, whereas under section i o-A the reference is by the parties 
to the arbitrator named by them and it is after the parties have named the arbitrator 
and entered into a -written agreement in that behalf that the appropriate Govern- 
ment steps in to assist the further proceedings before the named arbitrator. 

Section 18 (2) is also helpful in this matter. It provides that an arbitration 
award which has become enforceable shall be binding on the parties to the agreement 
who referred the dispute to arbitration. It would be noticed that this provision 
mentions the parties to the agreement as the parties who have referred the disput to 
arbitration and that indicates that the act of reference is not the act of the appropriate 
Government, but the act of the parties themselves. 

Section lO-A (5) may also be considered in this connection. If the reference 
to arbitration- under section to-A(i) had- been made by the appropriate Government 
then the Legislature could have. easily used appropriate language in that behalf 
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assimilating the arbitrator to the position of an Industrial Tribunal and in that case, 
it would not have been neccssaiy to provide that the Arbitration Act will not apply 
to arbitrations under this section. The provisions of section lO-A (5) suggest that the 
proceedings contemplated by section lo-A arc arbitration proceedings to which, but 
for sub-section (5), the Arbitration Act would have applied. 

On behalf of the appellants, reliance has been placed on a recent decision of the 
Bombay High Court in the case of the Air Corporlions Employees' Union v. D. V. VyasA 
In that case, the Bombay High Court has held that an arbitrator functioning under 
section lo-A is subject to the judicial superintendence of the High Court under 
Article 227 of the Constitution and, therefore, the High Court can entertain an appli- 
cation for a writ oil certiorari in respect of the orders passed by the arbitrator. It was 
no doubt urged before the High Court that the arbitrator in question was not amen- 
able to the jurisdiction of the High Court under Article 227 because he was a private 
and not a statutory arbitrator ; but the Court rejected the said contention and held 
that the proceedings before the arbitrator appointed under section lO-A had all the 
essential attributes of a statutoiy arbitration under section 10 of the Act. From the 
judgment, it does not appear that the question about the construction of section lo-A 
was argued before the High Court or its attention was drawn to the obvious differen- 
ces between the provisions of section lo-A and section 10. Besides, the attention of 
the High Court was apparently not drawn to the tests laid down by this Court in 
dealing with the question as to when an adjudicating body or authority can be deem- 
ed to be a Tribunal under Article 136. Like Article 136, Article 227 also refers to 
Courts and Tribunals and what we have said about the character of the arbitrator 
appointed under section lO-A by reference to the requirements of Article 136 may 
prrma facie apply to the requirements of Article 227. That, however, is a matter with 
which we are not directly conceined in the present appeals. 

Mr. Sule made a strong plea before us that if the arbitrator appointed under 
section lo-A was not treated as a Tribunal, it would lead to unreasonable conse- 
quences. He'emphasised that the policy of the Legislature in enacting section lO-A 
was to encourage industrial employers and employees to avoid bitterness by referring 
their disputes voluntarily to the arbitrators of their own choice, but this laudable 
object would be defeated if it is realised by the parties that once reference is made 
under section lO-A the proceedings befoie the arbitrator are not subject to the scru- 
tiny of this Court under Article 136. It is extremely anomalous, says Mr. Sule, that 
parties aggrieved by an award made by such an arbitrator should be denied the 
protection of the relevant provisions of the Arbitration Act as well as the protection 
of the appellate jurisdiction of this Court under Article 1 36. There is some force in 
this contention. It appears that in enacting section lo-A the Legislature probably 
did not realise that the position of an arbitrator contemplated therein would become 
anomalous in view of the fact that he was not assimilated to the status of an Industrial 
Tribunal and was taken out of the provisions of the Indian Arbitration Act. That, 
however, is a matter for the Legislature to consider. 

In the result, the preliminary objection raised by the respondents in the appeals 
before us must be upheld and the appeals dismissed on the ground that they are 
incompetent under Aiticle 136. The appellants to pay the costs of the respondents 
in C.A. No. 204 of 1962. No order as to costs in C.A. Nos. 182 and 183 of 1962. 

V.S. Preliminary Objection upheld 

and Appeal dismissed. 


1. 64 Bom.L.R. 1. 
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one in whose absence an effective order can be made, but whose presence is necessary- for a complete 
and final decision on the question involved in the proceeding. 

Appeal by Special Leave from the Order, dated the 3rd July, 1962 of the Patna 
High Court in Miscellaneous Judicial Case No. 460 of 1962. 

H. ff. Sanyal, Additional Solicitor-General of India, [Jagat jYarain Prasad 
Sinha and U. P. Singh, Advocates, with him), for Appellant. 

D. P. Singh, M. K. Ramamurlhi, R. K. Garg and S. C. Aggarwala, Advocates of 
Mfs. Ramamurlhi & Co., for Respondents. 

The Judgment of the Court ^vas delivered by 

Subba Rao, J. — ^This appeal by Special Leave is directed against the order of the 
High Court of Judicature at Patna rejecting in limine an application for a writ of 
certiorari filed under Article 226 of the Constitution. 

The facts giving rise to this appeal may be briefly stated. There is a country 
liquor shop in Dumka Town. Originally one Hari Prasad Sah was the licensee of 
that shop, but his licence was cancelled by the Excise Authorities. Thereupon a 
notice was issued inviting applicadons for the settlement of the shop. One Jadu 
Manjhi, along with others, applied for the licence. On 22nd March, 1961, for the 
settlement of the shop lots were drawn by the Deputy Commissioner, Santal Par- 
ganas, and the draiv was in favour of Jadu Manjhi. But Hari Prasad Sah, that is 
the previous licensee, filed an appeal against the order of the Deputy Commissioner, 
before the Commissioner of the Santal Parganas and as it was dismissed, he moved 
the Board of Revenue, Bihar, and obtained a stay of the settlement of the said shop. 
On 13th July, 1961, the Board of Revenue dismissed the petition filed by Hari Prasad. 
Sah. Meanwhile Jadu Manjhi died and when the fact was brought to the notice of 
the Deputy Commissioner, he decided to hold a fresh lot on 19th June, ig6i, and the 
lot ^vas drayvn in favour of the appellant. Hari Prasad Sah filed a petition in the 
Revenue Court and obtained a stay of the settlement of theshop in favour>of the appel- 
lant. Meanwhile one Basantilal Bhagat filed an application under Article 226 of 
the Constitution in the High Court at Patna and obtained an interim stay ; but he 
withdrew his application on 8th September, 1961. The petition filed by Hari 
Prasad Sah was dismissed by the Board of Revenue on 13th July, 1961. On iith 
September, ig6i, the appellant furnished security and the shop was settled on him 
and a licence was issued in his name. After the expiry of the period of the said 
licence, it was renewed in his favour for 1962. On 19th June, 1961, one Phudan 
Manjhi, son of Jadu Manjhi, filed a petition before the Deputy Commissioner for 
substituting his name in the place of his father on the basis of the lot drawn in favour 
of his father. The Deputy Commissioner rejected the application and Phudan 
Manjhi preferred an appeal against that order to the Commissioner of Excise ; and 
the Commissioner remanded the case to the Deputy Commissioner to consider the 
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fitness of Pliudan Manjhi to get the licence and to cofisicI<tr whether the provisions of 
rule 145 of the Excise Manual, Volume II, would apply to the faets of his case. One 
Bhagwan Rajak, who was not an applicant before the Deputy Commissioner, filed 
an application before the Commissioner alleging that there should have been a fiesh 
advertisement for the settlement of the shop according to clause 13 of rule lor of 
the Excise Manual, Volume III ; and on 13th March, 1962, the Commissioner 
allowed his application and directed the Deputy Commissioner to take steps for a 
fresh settlement of the shop in accordance with rules. Against the said orders the 
appellant filed petitions before the Board of Revenue and the said Board, by its order 
dated 30ih May, 1962, dismissed the petitions and directed that unless the Deputy 
Commissioner came to a definite conclusion that Phudan Manjhi was unfit to hold 
the licence, he should be selected as a licensee in accordance with rule 145 of the 
Excise Manual, Volume II. The result of the said proceedings is that the appellant’s 
licence was cancelled and the Deputy Commissioner was directed to hold a fresh 
settlement giving a preferential treatment to Phudan Manjhi. The appellant filed 
a petition under Article 226 of the Constitution in the High Court at Patna to quash 
the said orders. Ncithei Phudan Manjhi nor Bhagwan Rajak in whose favour the 
Board of Revenue decided the petition, was made a party. It is represented to us 
that pursuant to the orders of the Board of Revenue the Deputy Commissioner made 
an enquiry, came to the conclusion that Phudan Manjhi was not fit to be selected for 
the grant of a licence, and that he has not yet made a fresh settlement in view of the 
pendency of the present appeal. 

Learned Additional Solicitor- General, appearing for the appellant, contended 
that the Board of Revenue acted without jurisdiction in directing a fresh settlement, 
as neither rule 10 1 nor rule 145 of the Excise Manual would apply to the facts of the 
case : rule loi does not apply as in this case no licence was cancelled for malpractices, 
and rule 145 is not attracted as Jadu Manjhi was not a licensee since no licence was 
issued in his favour. 

Learned counsel for the respondents raised a preliminary objection that, as 
Phudan Manjhi and Bhagwan Rajak, who were necessary parties to the writ petition, 
were not made parties, the High Court was fully justified in dismissing the petition 
in hmine. 

As we are accepting the preliminary objection raised on behalf of the respon- 
dents, we do not propose to express our view on the merits of the case. It may be 
mentioned that the order of the High Court does not disclose ^vhether the petition 
was dismissed as the necessary parties were not before it, or on merits ; but that does 
not preclude us from considering the question now raised, as the respondents had 
obviously no opportunity to raise that question in the High Court, notice having not 
been issued to them. 

The question is whetlier in a writ in the nature of certiorari filed under Article 
226 of the Constitution the party or parties in whose favour a tribunal or authority 
had made an order, which is sought to be quashed, is or are necessary party or parties. 
While learned Additional Solicitor-General contends that in such a writ the said 
tribunal or authority is the only necessary party and the parties in whose favour 
the said tribunal or authority made an order or created rights are not necessary 
parties but may at best be only proper parties and that it is open to this Court 
even at this very late stage, to direct the impleading of the said parties for a final 
adjudication of the controversy, learned counsel for, the respondents contends 
that whether or not the authority concerned is a necessary party, the said parties 
would certainly be necessary parties, for othenvise the High Court would be deci- 
ding a case behind the back of the parties that would be affected by its decision. 

To answer the question raised it would be convenient at the outset to ascertain 
who are necessary or proper parties in a proceeding. The law on the subject is 
well settled; it is enough if we state the principle. A necessary party is one without 
whom no order can be made effectively; a proper- party is one in whose absence 
an effective order can be made but whose pTesenee irnecessary^for a complete and 
final decision 'on the question involved in the proceeding. 
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' The next question is, what is the nature of a writ of certiorari ? What relief 
cari a petitioner in such a writ obtain from the Court ? Certiorari lies to remove for 
the purpose of quashing the proceedings of inferior Courts of record or other persons 
or'bodies exercising judicial or quasi-judicial functions. It is not necessary for the 
purpose of this appeal to notice the distinction between a writ of certiorari and a > 
writ in the nature of certiorari : in either case the High Court directs an inferior 
tribunal or authority to transmit to itself the record of proceedings pending therein’ 
for scrutiny and, if necessary, for quashing the same. It is well-settled law that a 
certiorari lies only in respect of a judicial or quasi-judicial act as distinguished from ' 
administrative act. The following classic test laid down by Lord Justice Atkin, as 
he then was, in The King v. The Electricity Commissioners'^, and followed by this Court 
in more than one decision clearly brings out the meaning of the concept of judicial 
act : 

“ Wherever any body of a persons having legal authority to determine questions affecting the 
rights of subject, and having the duty to act judicially, act in excess of their legal authority they are 
subject to the controlling jurisdiction of the King’s Bench Division exercised in these Writs.” ' ’ 

Lord Justice Slesser in The King v. London County Council^, dissected the concept of 
judicial act laid down by Atkin, L. J., into the following heads in his judgment ; 

“ wherever any body of persons (1) having legal authority, (2) to determine questions affect- 
ing rights of subjects and (3) having the duty to act judicially, (4) acts in excess of their legal 
authority — a writ of certiorari may issue.” 

It will be seen from the ingredients of judicial act that there must be a duty to 
act judicially. A tribunal, therefore, exercising a judicial or quasi-judicial act 
cannot decide against the rights of a party without giving him a hearing or an 
opportunity to represent his case in the manner known to law. If the provisions 
of a particular statute or rules made thereunder do not provide for it, 
principles of natural justice demand it. Any such order made without hearing 
the affected parties would be void. As a writ of certiorari will be granted to 
remove the record of proceedings of an inferior tribunal or authority exercising 
judicial or quasi-judicial acts, ex hypothesi it follows that the High Court in > 
exercising its jurisdiction shall also act judicially in disposing of the proceedings 
before it. It is implicit in such a proceedings that a tribunal or authority which 
is directed to transmit the records must be a party in the writ proceedings, 
for, without giving notice to it, the record of proceedings cannot be brought to the 
High Court. It is said that in an appeal against the decree of a subordinate Court, 
the Court that passed the decree need not be made a party and on the same parity 
of reasoning it is contended that a tribunal need not also be made a party in a 
writ proceeding. But there is an essential distinction between an appeal against a 
decree of a subordinate Court and a writ of certiorari to quash the order of a tribunal 
or authority : in the former, the proceedings are regulated by the Code of Civil 
Procedure and the Court making the order is directly subordinate to the appellate 
Court and ordinarily acts within its bounds, though sometimes wrongly or even 
illegally, but in the case of the latter, a writ of certiorari is issued to quash the order 
of a tribunal which is ordinarily outside the appellate or revisional jurisdiction of 
the Court and the order is set aside on the ground that the tribunal or authority 
acted ^vithout or in excess of jurisdiction. If such a tribunal or authority is not 
made party to the writ, it can easily ignore fhe order of the High Court quashing 
its order, for, not being a party, it will not be liable to contempt. In these circum- 
stances whoever else is a necessary party or not the authority or tribunal is certainly 
a necessary party to such a proceeding. In this case, the Board of Revenue and 
the Commissioner of Excise were rightly made parties in the writ petition. 

The next question is whether the parties whose rights are directly affected 
arc the necessary' parties to a \vrit petition to quash the order of a tribunal. As we 
have seen, a tribunal or authority performs a judicial or quasi-judicial act after 
hearing parties. Its order affects the right or rights of one or the other of the parties 
before it. In a writ of certiorari the defeated party seeks for the quashing of the 
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order issued by the tribunal in favour of the successful party. How can the High 
Court vacate the said order without the successful party being before it ? Without , 
the presence of the successful party the High Court cannot issue a substantial order 
affecting his right. Any order that may be issued behind the back of such a party 
can be ignored by the said party, with the result that the tribunal’s order would 
be quashed but the right vested in that party by the wrong order of the tribunal 
would continue to be effective. Such a party, therefore, is a necessary party and 
a petition filed for the issue of a writ of certiorari without making him a party or 
without impleading liim subsequently, if allowed by the Court, would certainly 
be incompetent. A party whose interests are. directly affected is, therefore, a 
necessary party. 

In addition, there may be parties who may be described as proper parties, 
that is parties whose presence is not necessary for making an effective order, but 
whose presence may facilitate the settling of all the questions that may be involved in 
the controversy. The question of making such a person as a party to a writ proceed- 
ing depends upon the judicial discretion of the High Court in the circumstances 
of each case. Either one of the parties to the proceeding may apply for the implead- 
ing of such a party or such a party may suo motu approach the Court for being implea- 
ded therein. 

The long established English practice, which the High Courts in our country 
have adopted all along, accepts the said distinction between the necessary and the 
proper party in a writ of certiorari. The English practice is recorded in Halsbury’s 
Laws of England, Volume 1 1, 3rd Edition (Lord Simonds’) thus in paragraph 136 : 

“ The notice of motion or summons must be served on all persons directly affected, and where it 
relates to any proceedings in or before a Court, and the object is either to compel the Court or an officer 
thereof to do any act in relation to the proceedings or to quash them or any order made therein, the 
notice of motion or summons must be served on the Clerk or Registrar of the Court, the other parties 
to the proceedings, and (where any objection to the conduct of the Judge is to be made) on the Judge. . ’’ 

In paragraph 140 it is stated : 

“On the hearing of the summons or motion for an order of mandamus, prohibition or certiorari, 
counsel in support begins and has a right of reply. Any person who desires to be heard in opposition, 
and appears to the Court or Judge to be a proper person to be heard, is to be beard notwitotanding 
that he has not been served with the notice or summons, and will be liable to costs in the discretion 
of the Court or Judge if the order should be made ” 

So too, the Rules made by the Patna High Court require that a party against whom 
relief is sought should be named in the petition. The relevant Rules read thus. 

Rule 3. — ^Application under Article 226 of the Constitution shall be registered as Miscellaneous 
Judicial Cases or Criminal Miscellaneous Cases, as the case may be. 

Rule 4. — Every application shall, soon after it is registered, be posted for orders before a Division 
Bench as to issue of notice to the respondents. The Court may either direct notice to issue and pass 
such interim order as it may deem necessary or reject the application. 

Rule 5. — ^The notice of the application shall be served on all persons directly affected and on 
such other persons as the Court may direct. 

Both the English Rules and the Rules framed by the Patna High Court lay down 
that persons who are directly affected or against whom relief is sough! should be’ 
named in the petition, that is, all necessary parties should be impleaded in the peti- 
tion and notice served on them. In “ The Law of Extraordinary Legal Remedies ” 
by Ferris, the procedure in the matter of impleading parties is clearly described 
at page 201 thus : 

“ Those parties whose action is to be reviewed and who are interested therein and affected there- 
by, and in whose possession the record of such action remains, are not only proper, but necessary parties. 

It is to such parties that notice to show cause against the issuance of the writ must be given, and they 
are the only parties who may make return, or who may demur. The omission to make parties those 
officers whose proceedings it is sought to direct and control, goes to the very right of the relief sought. 
But in order that the Court may do ample and complete justice, and render a judgment which will be 
binding on all persons concerned, all persons who are parties to the record, 'or who are interested in 
maintaining the regularity of the proceedings of which a review is sought, should be made parties 
respondent,” 
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This passage indicates that both the authority whose order is sought to be 
quashed and the persons who are interested in maintaining the regularity of the 
proceeding of which a review is sought should be added as parties in a writ pro- 
ceeding. A Division Bench of the Bombay High Court in Ahmdalli v. 
M. D. Lalkaka^ laid down the procedure thus ; 

“ I think we should lay down the rule of practice, that whenever a writ is sought challenging 
the order of a Tribunal, the Tribunal must always be a necessary party to the petition. It is difficult 
to understand how under any circumstances the Tribunal would not be a necessary party when the 
petitioner wants the order of the Tribimal to be quashed or to be called in question. It is equally 
clear that all parties affected by that order should also be necessary parties to the petition.” 

A Full Bench of the Nagpur High Court in Kanglu Baula v. Chief Executive Officer^) held 
that though the elections to various electoral divisions were void the petition would 
have to be ^smissed on the short ground that persons who were declared elected from 
the various constituencies were not joined as parties to the petition and had not 
been given an opportunity to be heard before the order adverse to them was passed. 
The said decisions also support the view we have expressed. 

To smnmarise ; in a writ of certiorari not only the tribunal or authority whose 
order is sought to be quashed but also parties in whose favour the said order is 
issued are necessary parties. But it is in the discretion of the Court to add or implead 
proper parties for completely settling all the questions that may be involved in 
the controversy either suo motu or on the application of a party to the writ or an 
application filed at the instance of such proper party. 

In the present case Phudan Manjhi and Bhagwan Rajak were parties before 
the Commissioner as well as before the Board of Revenue. They succeeded in 
the said proceedings and the orders of the said tribunal were in their favour. It 
would be against all principles of natural justice to make an order adverse to 
them behind their back ; and any order so made could not be an effective one. . 
They were, therefore, mecessary parties before the High Court. The record dis- 
closes that the appellant first impleaded them in his petition but struck them out at 
the time of the presentation of the petition. He did not file any application before, 
the High Court for impleading them as respondents. In the circumstances, the 
petition filed by him was incompetent and was rightly rejected. 

That order was made on 3rd July, 1962; and the Special Leave petition was 
filed on i8th July, 1962. Even in the Special Leave petition the said two parties 
were not impleaded. Learned counsel for the appellant suggests that this Court 
may at tWs very late stage direct them to be made parties and remand the matter 
to the High Court for disposal. This request is belated and cannot, therefore, 
be granted. In this view it is not necessary to express our opinion on the other 
questions raised. 

The appeal fails and is dismissed with costs. 

K.L.B. — — Appeal dismissed, 

THE SUPREME COURT OF. INDIA. 

(Civil Appellate Jurisdiction.) 

Present P. B. Gajendragadkar, K. N. Wanchoo, K. C. Das Gupta 
AND J. G. Shah, JJ, 

Chimandas Bagomal Sindhi Appellant* 

V. 

Jogeshwar and another . . Respondents. 

Central Provinces and Berar Letting of Houses and Rent Control Order (1949), Clauses 23, 24 and 24~A— 
Construction and scope-^Allotmenl of premises — Considerations. 

It is svTpng to assume that the provisions of clauses 23 (1), 24 and 24-A of the Central Provinces 
and Berar Lettuig of Houses and Rent Control Order (1949) postulate that the persons belonging to 
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the respective categories specified by them can receive allotment only if they have no previous' accom- 
modation of their own. An application for allotment cannot be thiown out merely on the ground 
that die applicant had other accommodation by virtue of the fact that he was a part .cr in other con- 
cerns' where he could do business. A person may be entitled to claim an allotment of premises on the 
ground that accommodation already available to him was patently insufficient or unsuitable. 'When 
such a plea is made the Deputy Commissioner may have to consider it and in doing so, he may have 
to examine the contentions raised by the landlord against such a plea as well as the claim that the 
landlord may make for his own personal occupation. Such enquiry would be quasi-judicial in nature 
and the power conferred on the Deputy Commissioner may have to be exercised in a fair and just 
manner. Claims for allotment cannot be ruled out on the preliminary ground that the very fact they 
have accommodation takes them out of the provisions of the respective clauses. The question about 
the propriety and validity of the allotment order must be judged in the light of the facts, as they 
obtained on that day and subsequent events like dissolution of partnership in which the applicant 
hi^d a share carmot be taken into account. 

Appeal by Special Leave from the Judgment and Order dated the 1 8th June, 
1958 of the Bombay High Court, Nagpur in Miscellaneous Petition No. 391 of 1956. 

M. C. Setalvad, Attorney-General, for India (S, jV. Andley and Ramshwar Nath, 
Advocates of Mjs. Rajinder Narain & Co., with liim), for Appellant. 

S, N. Kherdekar,M. K. Kherdekar and A. G. Ratnaparkhi, Advocates, for Res- 
pondent No. I. ■ I ' r 

The Judgment of the Court was delivered by r 

Gajendragadkar, J. — ^This appeal raises a short question about the construction 
of clauses 23, 24 and 24-A in the Central Provinces and Berar Letting of Houses 
and Rent Control Order, 1949 (hereinafter called the ^Order). Jogeshwar, son of 
Parmanand'Bhishikar (hereinafter called the respondent) owns a house known as 
the Bhishikar Bhawan in Nagpur. Block No. 2-A had been let out by him to n 
firm known as the Dayalbagh Stores for carrying on business. Since the tenant 
was in arrears as to rent, the respondent obtained from the Rent Control Authorities 
permission to terminate the said tenancy. Meanwhile, the tenant intimated to 
the respondent by telegram on 24th July, 1955 that it had vacated the said premises 
on that day. Prior to the receipt of this telegram, however, the appellant Chimandas 
Bagomal Sindhi had made an application to the Additional 'Deputy Commissioner, 
Nagpur, on 15th July, 1955, tliat the premises occupied by the said tenant were 
likely to fall vacant, and prayed that the same should be allotted to him as he was a 
displaced person within the meaning of the Order. The Additional Deputy Com- 
missioner passed an order of provisional allotment in favour of the appellant on 
the same day, and since then, the appellant has been in possession of the said premises. 

' The respondent then came to know about the said provisional* allotment and 
gave intimation to the Additional Deputy Commissioner that he needed the premises 
for his own purposes, and so, he moved for the cancellation of the said provisional 
allotment order. On 23rd July, 1956, the Additional Deputy Commissioner pur- 
porting to exercise his powers vmder clause 23 (i) of the Order confirmed the provi- 
sional allotment in favour of the appellant. 

1 

The respondent then moved the Nagpur High Court by a Writ Petition No. 307 
of 1955 for cancellation of the said order. On loth April,' 1956, Mr. Justice Bhutt 
set 'aside the order of allotment and remanded the case for disposal in Accordance 
with law. That is how the first stage of this dispute came to an end. '' 

On remand, the -Additional Deputy Commissioner confirmed the earlier order. 
He held that the respondent did not need the premises for his own occupation and 
he thought that there was no going back on the earlier provisional ofder of allot- 
ment in favour of the appellant. This second order was challenged by the respon- 
dent by another writ petition filed in the Nagpur High Court (No. 391 of 1956). 
Mhanwhile, the appellant had filed a Letters Patent Appeal (No. 95 of 1956) against 
the decision of Bhutt, J., on the earlier writ petition filed by the respondent. By 
consent, the said Letters Patent Appeal and the subsequent writ petition filed by 
the respondent were heard together by a Division Bench of the High Court. The 
Division Bench has set aside the order of allotment passed in favour of the appellant 
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and allowed lJie‘ sulisequent writ petition filed by the respondent. It is against 
this order that the appellant has come to this Court by Special Leave. 

It appears that after remand, the respondent brought it 'to the notice' of. the 
Additional Deputy Commissioner that the appellant owned As. 4/- sha;re in the Hind 
‘Vastfa Bhandar and' that he had, therefore, a place where he could carry bri liis 
business. .Xhis allegation was repeated by the respondent in his second writ petition 
' and it was urged by him that in view of the fact that the appellant had a place of 
business of his own, he was not entitled to the accommodation allotted’ to him by 
the impugned order. This plea was met by the appellant on the ground that the 
.business mentioned by , the . respondent had been dissolved'. From the afiidavit 
filed by the appellant'in that behalf it does appear that the appellant had a share in 
the Hind yastra Bhandar and Krishna Watch Co., both of which partnerships 
.jcarried on their business at Nagpur, but on 8th April, 1957 the said partnerships had 
been dissolved and so, after the said date of dissolution there was no place of business 
to ■vvhich the appellant could lay any claim. In support of this plea, the appellant 
has filed the deed of dissolution in question. 

The High Court has held that reading the definition of the words ‘ displaced 
^ person ’ prescribed by clause 2 (2) together with the relevant clause of the Order 
under which the impugned allotment had been made in favour of the appellant, it 
^ must be held; tha.t, the appellant was not a displaced person and as such, he was not 
' entitled to the said allotment. That is how the main point which arfees for our 
decision in the presentjappeal is about the construction of the said relevant clause, 
of the Order. ' ' . ’ . 

^ The ordCT had: been passed by the Government of the Central Provinces, and 
ijBerar.by, virtue,of the powers conferred on it by section 2 of the Central Pro'vinces 
and Berar Act XI of 1946. Sub-clause (2) of clause 2 defines a displaced, person, as 
meaning any person who, on account of the setting up of the Doininions of India and 
Palcistan,^ br on accouht of civil disturbances or fear of such disturbance in any area 
now forming part of Pakistan, has been displaced from or has left his place of resi- 
' dence in such area after the ist day of March, 1947, and who has subsequently been 
■ residing in India. The appellant claims to be such a displaced person. 

'Clause 13 provides, inter alia, that the landlord would be entitled to claim eject- 
ment of this tenant if he shows that he heeds the house or portion thereof for the 
purpose of his honajide residence, provided he is not occupying any other residential 
house of his own in the city or town concerned. He can also obtain ejectment of his 
tenant if it is sho'wn that the tenat has secured alternative accommodation or has left 
the area for a contihuous period of four months and does not reasonably need the 
house. ’ ‘ 

Clauses 22 to 27 form part ofi Chapter III which deals with the collection, of 
information and^ letting of accommodation. Clause 22 (i) provides thap.evqry. land- 
lord of a house situate in an area to which this Chapter applies, shall give intimation 
about the impending vacancy as specified by sub-clause (a) and (i). Clause 22 (2) 
lays down that no person shall occupy any house in respect of which this Chapter 
applies except under an order under sub-clause (i) of clause 23 or clause ,24 or on an 
assurance from the landlord that the house is being permitted to be occupied in 
accordance with sub-clause (2) of clause 23. It would thus be noticed that all 
vacancies occurring in houses governed by Chapter III have to be filled in the manner 
specified by clause 22' (2). 1 

Clause 23' (i) provides that oii receipt of the intimation imder. clause 22,‘‘the 
Deputy^ Commissioner may within fifteen days from the date of receipt 'of the' said 
intimation, order the landlord to let the vacant house to any person holding an office 
^ m ptofit under the Union or State Government or to any person holding a'post under 
the Madhya Pradesh Electricity Board, or to a displaced person' of to a!fi evicted 
' f^rson and thereupon notwithstanding any agreement to the contrary, the landlord 
shall let the house 'to such person and place him in possession thereof immediately, 

^ ^ becomes vacant. The proviso to this sub-clause giveS right 

to the landlord to plead that he needs the house for his own occupation, and if such a 
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plea is accepted by the Deputy Commissioner, the landlord would be allowed to 
occupy the same. In other words, in cases falling under clause 23 (i) before the 
Deputy Commissioner makes an order directing the landlord to let the house to one 
of die persons specified in the different categories by that clause, it would be open to 
the landlord to urge his own need and if that need is established, an order under 
clause 23 (i) would not be passed against him. Clause 23 (2) provides that if no 
order is passed and served upon the landlord within the period specified in sub-clause 
(i), he shall be free to let the vacant house to any person. 

Clause 24 provides for the penalty for non-compliance with the requirements of 
clause 22 (i). Under this clause, the Deputy Commissioner is empowered to order 
the landlord to let the house forthwith to any of the persons falling uifder the cate- 
gories specified by that clause. Since the power conferred on the Deputy Commis- 
sioner to make an order under this clause is intended, in a sense, to punish the land- 
lord for his contravention of clause 22, it prima facie appears that the landlord is not 
given an opportunity to prove his own need as under the Proviso to clause 23 (i). 

Clause 24-A deals with cases where the Deputy Commissioner receives informa- 
tion to the effect that a house is likely to become vacant or available for occupation 
by a particular date ; and in such cases it empowers the Deputy Commissioner to 
make an order on the same lines as provided by clause 23 (i). This clause lays 
down that the order passed under it shall be complied with by the landlord unless the 
house does not become vacant or available for occupation within one month from 
the date of receipt by him of the said order, or the landlord 'applies for the cancella- 
tion of the said order stating his grounds thereof. This provision means that an 
order passed under clause 24-A can be challenged by the landlord by'ple'ading that 
he needs the premises for himself. That, in brief, is the scheme of the relevant 

provisions. . • > 

, \ 

The High Court has taken the view that in allotting the premises in question to 
the appellant, the Additional Deputy Commissioner has failed to notice the fact tha t 
on 15th July, 1955 when the prowsional allotment order was passed, the appellant 
had a place of business of his own inasmuch as he was a 4 annas sharer in a partner- 
ship which had its place of business. According to the Kfigh Court as soon as it 
appeared that the appellant had a place of business of his own, he ceased to be a 
, displaced person within the meaning ofrclause 23 (i) and the other relevant clauses. 
This conclusion proceeded on the basis that though the appellant may be .taken to 
have satisfied the requirements of the definition of the expression “displaced person” 
under clause Q (2), that definition had to be read in the light of the context of clause 
23^ (i) and its meaning had to be controlled by the said context. Clause 2 begins 
with the words that in this Order, unless there is anything repugnant in the subject 
. or context, the defined terms will carry the meaning assigned to them by the respec- 
tive definitions. The^whole object of enabling the Deputy Commissioner to make 
, an order of allotment In respect of the persons specified in dififerent categories by, the 
relevant clause, is to provide accommodation to those persons who were without any 
accommodation. Since that object is implict assumption in the relevmt provision, 
the. definition must be construed in the light of the said implicit assumption of the 
relevant provision. It is on this view that the impugned order has been set aside by 
the High Court. ' . 

J I j > " i 

It may be conceded that prima facie the view taken by the High Court appears to 
be attractive. It does appear to be reasonable that provisions of the kind contained 
' in Chapter III would normally be expected to assist persons of specified categories to 
obtain accommodation and that wotdd impliedly postulate that such persons have 
no accommodation which they can claim their own. If the words of the relevant 
' provision are ambiguous, or if their effect can reasonably be said to be a matter of 
doubt, it may be permissible to construe the said provisions in the light of the assump- 
tion made by the High Court. But, are the words of the relevant provision in any 
sense ambiguous, or is the effect of those words doubtful ^ In our opinion, the answer 
to these questions must be in the negative. - a , 
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Clause 23 (i) refers to the persons in the specified categories, and empowers the 
Deputy Commissioner to make an order of allotment in their favour. There are no 
terms of limitation qualifying the said persons, and the scheme of the relevant provi- 
' sions does not seem to contemplate any such limitation. It is significant that the 
said persons are not entitled as a matter' of right to an order of allotment. What 

■ clatise 23 (1) does is to confer power on the Deputy Commissioner to make an order 
' ofallotmentifhe thought it expedient, just or fair to do so in a particular c^e. _ It is 

only where an order is made by the Deputy Commissioner that an obligation is 

■ imposed on the landlord to let the premises to the person named in the order. Hav- 
ing regard to the words used in describing the persons and the categories, it seems 

' plain that the provisions contemplated that a person belonging to one of those cate- 
gories may be entitled to claim its benefit bn the ground that accommodation already 
’ available to him was patently insuflScIentbr unsuitable. ^ When such a plea is made, 
the Deputy Commissioner may have to consider it and in doing so, he may have to 

■ examine- the contentions raised by the landlord against such a plea as well 
; as the claim that the landlord may make for his own personal occupation. 

The enquiry which would thus become’ necessary would be in the nature of 
a quasi-judicial enquiry and the power conferred on the Deputy Gommis- 
, sioner may have to be exercised in a fair and just manner. We do not think that 
clause 23 (i) as well as clauses 24 and 24-A necessarily exclude the cases of persons 
specified in them on the ground that the said, persons already have an accommodation 
, which they can call their own. Persons there specified would no doubt have a much 
? better r.faiTn for accommodation if it is shown that they have no accommodation 
at all. But even if such persons have accommodation, their claims cannot be ruled 
out on the preliminary ground that the very fact that they have accommodation 
I'takes them out of the provisions of the respective clauses. It is quite true that if a 
person belon^ng to the specified categories has suitable and sufficient accommoda- 
tion, he would normally not be entitled to claim the benefit of clause 23 (i). That, 

' however, is a matter to be considered by the Deputy Commissioner on the merits. 
We are, therefore, satisfied that the High Court was in error in assuming that the 
’ provisions of clause 23 (i) and clauses 24 and 24-A impliedly postulate that the per- 
sons belonging to the respective categories specified by them can receive allotment 
only if they have no previous accommodation of their own. That being so, we 
must hold that the appellant’s case cannot be thrown out merely on the ground that 
he had other accommodation by virtue of the fact that he was a partner in two 
concerns to which we have already referred. 

This conclusion cannot, however, finally dispose of the appeal before us because 
it seems to us that after the remand order was passed by Mr. Justice Bhutt, the Addi- 
tional Deputy Commissioner has not dealt with the matter in accordance with law as 
he was required to do. He appears to have taken the view that since a provisional 
order had already been passed, there was “ no going back ” upon it. He thought 
that after remand, the scope of the enquiry was corded to the examination of the 
question as to whether the respondent proved that he needed the premises for his own 
occupation. It is true that he has incidentally mentioned the fact that the appellant 
owned As. 4 '- share in the business which was carried on in Nagpur, but he has added 
that the said fact does not preclude him from obtaining a shop for starting a business 
exclusively of his own. This observation shows that the Additional Deputy Commis- 
sioner did not properly appreciate the scope and effect of the provisions contained 
in the relevant clause. Besides, reading the order as a whole, it is quite clear that 
he took an unduly narrow view of the limits of the enquiry which he was boimd to 
hold as a result ofthe remand order and that has vitiated his final conclusion. We, 
therefore, think that it is necessary that the matter should be sent back to the Addi- 
tional Deputy Commissioner, Nagpur, with a direction that he should consider the 
case on the merits afi'esh. We wish to make it clear that the question as to whether 
the appellant should be given allotment of the premises in question should be deter- 
mined by the Additional Deputy Commissioner in the light of the position as it stood 
on 15th July, 1955. We are making this observation because there has been some 
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controversy before us as to whether the appellant has lost his right in the premises 
i belonging to tire partnership of which admittedly he was a member by reason of the 
(fact that the said partnership is alleged to have been dissolved on 8th April, I 947 - 
' The learned Attorney-General has contended that if the matter has to go back, the 
Additional Deputy Commissioner should be free to consider the subsequent events 
that have taken place, and the appellant’s case should, therefore, be dealt with on the 
basis that he has no longer any shares in the said partnerships. We are not inclined 
to accept this contention. The fact that the present proceedings have been protrac- 
ted would not entitle the appellant to ask' the Additional Deputy Commissioner to 
take subsequent events into account. It is clear that the dissolution of the partner- 
ship took place long after the appellant obtained the provisional allotment froiti the 
Additional Deputy Commissioner and it is by no means clear that if “the Additional 
Deputy Commissioner had been then told that the appellant had a place of business 
of Iris own, he would have granted accommodation to him in the present i premises 
on the same day that he moved him in that behalf. We are satisfied- that the ques- 
tion about the propriety and validity of the said provisional order must be judged in 
tlie light of the facts as they obtained on that day. r ■ , ’ 

Mr. ICherdekar for the respondents wanted to argue before us that under clause 2 
(2) the appellant was not a displaced person on that day and he has relied on the 
fact.that the appellant had been carrying on business in several places, in Indi'a'since 
j 1 945, This point has not been considered either by the Additional Deputy .Commfs- 
' sjon^er or the High Court. If so advised, the respondents may take this poiht'b'efore 
; the Additional Deputy Commissioner and we have no doubt that if raised, it would 
' be dealt 'with by the Additional Deputy Commissioner in accordance with lawi^ 

The result Is, the appeal is allowed, the order passed by the High Court on the 
- Vwit petition is set aside and the matter is remanded to the Additional Deputy Com- 
missioner, Nagpur, with a direction that he should deal with the. dispute between 
the parties afresh in accordance with law. Costs incurred by the parties so far would 
• be costs in the final order which may be passed after remand. > ' 

K.S. , . Appeal allowed. 

THE SUPREME COURT OF INDIA. ' 

' (Criminal Appellate Jurisdiction.)’ ' ' > .• 

Present : — S. J. Imam, K. C. Das Gupta and Raghubar Dayal, JJ. 
Virupaxappa Veerappa Kadampur . . Appellant * 


The State of Mysore ' . . Respondent. '• 

Bombay Police Act {XXII of 1951), section \Q\ (1) — Applicability — If 'limited to offences' under the Police 
Act 'and not applicable to offence under section 298 of Penal Code {XLV of 1860) — Acts done “ under 
colour of duly” — Test — Offence. f ■ 1 I ri . 

' h ' The words ‘ under colour of duty ’ have been used in section I6I (I) of the Boriibay Police A'ct 
toinclude acts done under the cloak of duty even though not by virtue of the duty. When the' accused 
a Police OiKcer, prepares a false panchnama or a false report he is clearly using the existence of his 
, legal duty as a cloak for his corrupt action or to use the words in Stroud’s Dictionary y as a veil Jo 
his falsehood.” The acts thus done in dereliction of his duty must be held to have been done “ under 
colhur of the duty.” ’1 'tit 

The view that if the alleged act “ is found to have been done in gross violation'of the duty ” 'then 
it ceased to be an act done under colour, is not correct. It is only when the act is in violation of the duty 
that the' question of the act being done Under colour of the duty arises. The fact that the act has 
been done under gross violation of the duty can be no reason to think that the -act has not been done 
under colour of the duty. , . , , , , 

* ' j 1 

_ j 'The Legislature deliberately gave the protection of section 161 (1) of the Bombay Police Act 
to' offences against any law and there is no justification for limiting that protection to offences under 
the Police Act only. Accordingly a prosecution, agaihst a Police Officer commenced after six months 
of the offence under section 218 of the Indian Penal Code is Barred under section 161 (1) of the 
Bonlbay Police Act. ' , ' j 


*Cr.A. No, 144 of 1961. 


9th Novembe'r,"1962. 
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, Appeal by Special Leave from the Judgment and Order, dated the 8th March, 
1961, of the Mysore High Court in Criminal Appeal No. 362 of 1 959. 

Anil Kumar Gupta nnd R. K. Garg, Advocates, for Appellant. 

R: Gopalakrishnan and P. D. Menon, Advocates, for Respondent, 

The Judgment of the Court was delivered by 
.,^'t>as Gupta, J . — The only^question - for decision in this appeal is whether the 
'appellantVprosecution was barred by the special rule of limitation in section 161 (i) 

’ of the ^Bombay Police Act, 1951. . . 

. .In February,^ 1954, the appellant was employed as a Head Constable at the 
-'Kalkeri Outpost attached to the Hippassagi Police Station. On 23rd February, 1 954 
the appellant went to BudhihalRoad on receipt of information about the smuggling 
df Ganja from the then Hyderabad State to Kalkeri and at about 2 or 3 p.m. actually 
.'.icaught ofre Nabi 'Sab <Kembhavi with a bundle containing 15 packets of Ganja. 
'These 15 packets of Ganja were seized and for this seizure the appellant prepared a 
.Panchnamaiin which however' he incorrectly showed the seizure of 9 packets of 
iGanja only."’ On 24th February, 1954, it is alleged, the appellant had a netv Panch- 
] ,iiama prepared in which it was falsely recited that a person who was coming towards 
' the viUage'of Budhihal ran away on seeing the Panchas and the Havaldar, aftCT 
throwing away a bundle and this bundle was found to contain 9 packets of Ganja 
weighing one tola each. The date in the Panchnama was mentioned as 23rd Feb- 
’ ruary, 1954.) 'A report to the same effect was also prepared. The prosecution case 
is that no such thing happened on 24th February, 1954 or 23rd February, ,I954( but 
that this Panchnama and the report were falsely prepared by the appellant -with the 
(frshonest intention of saving Nabi Sab Kembhavi who had actually been caught 
'ivith’Ganja t'from legal punishment. 

’ On these allegations the appellant %vas tried by the Additional Sessions Judge 
Bijapur, on a charge under section 218 of the Indian Penal Code.' He pleaded not 
•guilty.drid contended that the Panchnama and the report which are challenged by 
thejprosecutionas a false Panchnama were correctly prepared by him on 23rd Febru- 
ary, 1954, and mention the true state of affairs. It was also pleaded that rule 542 
of the Bombay Police Manual barred his prosecution as prior permission of the Dis- 
, trict Superintendent of Police had not been taken. A further defence was raised 
that in any casd as the prosecution was commenced long after six months bad elapsed 
after the alleged' commission of the offence it was barred by section 161 (i) of the 
Bombay Police Act. 

The appellant was however convicted by the Trial Court under section 218 of 
the Indian' Penal Code and sentenced to rigorous imprisonment for a period of one 
year. . ’ ' 

Against that order, he appealed to the High Court of Mysore. The High Court 
agreed with the Trial Court that an offence under section 218 of the Indian Penal 
i been made out. The defence under rule 542 of the Bombay Police Manual 

was also rejected on the ground that this rule had no statutory force. As regards 
. the plea of llniitation under section 161 (i) of the Bombay Police Act, 1951 the High 
Comt w^ of the opinion that on 24th February, 1954 the appellant had no duty to 
perform in regard to the crime detected on the 23rd and hence it was not possible 
to hold that the preparation of a false Panchnama and a false report “ were acts done 
.under colour or in excess of any such duty or authority as aforesaid ” as found in 
section i6i (i) of the Bombay Police Act. Accordingly, the High Court dismissed 
the appeal.^ 

Against that decision the present appeal has been preferred by Special Leave 
granted by this Court and the only question raised in the appeal is as regards the 
correctness of the High Court’s conclusion that the prosecution of the appellant was 
not barred under section 161 (i) of the Bombay Police Act, 1951, 

• Section 1.61 (1) is in these words : " 

so J— 21 
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“161. (1) In any case of alleged ofience 'by the Revenue Commissioner, the Commissioner, 

a Magistrate , Poliee Officer or other person, or of a wrong alleged to have been done by such, Revenue 
Commissioner, Commissioner, Magistrate, Police Officer or other person, by any act done under 
colour or in excess of any such duty or authority as aforesaid, or wherein it shall appear to the Court 
that the offence or wrong if committed or done was of the character aforesaid, the prosecution or suit 
shall not be entertained, or shall bc'dismissed, if instituted more than sbe months after the date of the 
act complained of.” • . ' I 

In the present case, the prosecution was admittedly instituted much more than 
six months after the date of the act complained of. The allegation is that the offence 
was committed by a Police Officer. If, therefore, it appears that the offence alleged 
to have been committed “ by any act done under colour or in excess of any such duty 
or authority as aforesaid” within the meaning of the above provision of law the 
prosecution was liable to be dismissed. From what has been said about the prosecu- 
tion allegations it is clear that the offence is alleged to have been committed by the 
preparation of a false Panchnama and a false report on 24th February, 1954. The 
question that falls for decision therefore is whether the preparation of a Panchnama 
or a report was an “ act done under colour or In excess of any such duty or authority 
as aforesaid. ” It is not disputed that the preparation of a correct Panchnama and a 
true report, as regards the seizure of the Ganja was the duty of the Police Officer. 
It is also manifest that such preparation was the duty of the Police Officer as laid 
down in the Bombay Police Act. For section 64 of the Act provides inter alia that 
it shall be the duty of every Police Officer 


“ to lay such information and to take such officr steps consistent wth law and with the orders of 
his superiors as shall be best calculated to bring offenders to justice ” ; (section 64 (b)). 

and also '' ' ‘ ' ’’ 


" to discharge such duties as are imposed upon him by any law for the time being force." 

That the appellant was an Officer authorised under the Bombay Prohibition Act 
to seize the Ganja in the circumstances alleged is clear. In seizing it, he had neces- 
sarily to prepare a Panchnama, and to submit a report of the seizure. ' , ^ 

In view of these provisions of law it has not been seriously disputed before us 
that the preparation of a correct Panchnama and a correct report as regards the 
seizure of Ganja was the duty of the appellant. This duty was, oa'the prosecution 
allegation, not performed. The act alleged to have been done, as already stated, was 
the preparation of a false Panchnama and a false report. The questiom still to be 
considered therefore is whether when the preparation of a correct Panchnama and a 
true report as regards the seizure is the duty of the police officer concerned, he pre- 
pares instead a false Panchnama and a false report, that act is done by him “ under 
colour ” or in excess of that duty. ^ 

The expression “under colour of something” or “under colour of 1 duty”, 
or “ under colour of office ”, is not infrequently used in law as well as in common 
parlance. Thus in common parlance when a person is entrusted with the duty of 
collecting funds for, say, some charity and he uses that opportunity 'to get money 
for himself, we say of him that he is collecting money for himself under colour ,of 
making collections for a charity. Whether or not when the act bears the true colour 
of the office or duty or right, the act may be said to be done under colour of that 
j right, office or duty, it is clear that when the colour is assumed as a cover or a cloak 
for something which cannot properly be done in performance of the duty or, in 
exercise of the right or office, the act is said to be done under colour of the office or 
duty or right. It is reasonable to think that the Legislature used the words under 
colour ” in section 161 (i) to include this sense. It is helpful to remember in this 
connection that the words “colour of office” has been stated in many La'v^ Lexicons 
to have the meaning just indicated above. Thus in Wharton’s Law Lexicon, 
14th Edition, we find at page 214 the following : — . ' 

‘‘ Colour of office ” — ' ' ’ 

“ When an act is unjustly done by the countenance of an office, being grounded upon corruption, 
to which the office is as a shadow and colour.” ' 

In Stroud’s Judicial Dictionary, 3rd Edition, we find the following at page 521 
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Colour : “ ‘ Colour of office ’ is always taken in the worst part, and signifies'an acfevU done by the 
countenance of an office, and it bears a dissembling face of the right of the' office, whereas the office is 
but a veil to the falsehood, and the thing is grounded upon vice and the office is as a shadow to 
it. But ‘ by reason of the office ’ and ‘ by virtue of the office ’ are taken always in the best part." 

It appears to its that the words “ under colour of duty "'have been used in 
section 161 (i) to include acts done under the cloak of duty, even though not by 
virtue of the duty. When he (the Police Officer) prepares a false Panchnama or a 
false report he is clearly using the existence of his legal duty as a' cloak for his corrupt 
action or to use the words in Stroud’s Dictionary “ as a veil to his falsehood The 
acts thus done in dereliction of his duty must be held to have been done “ under 
colour of the duty ’ 

We do not see how the fact that the seizure was made on 23rd and the false 
report was, prepared on the 24th effects this position. 'Vyhether the false report 
was prepared on the 23rd or 24th the fact still remains that he prepared this under 
colour of his duty to prepare a correct Panchnama and a correct report and there is 
no escape from the conclusion that the acts by which the offence under section 218 
of the Indian Penal Code was alleged to have been committed by the appellant 
were done by him under colour of a duty laid upon him by the Bombay Police Act. 

The interpretation of the words “ under colour of office” as used in section 18, 
sub-section (3) of the Bombay District Police Act, 1890, which was in almost the 
same words as the present section 161 (i) except that the new section gives the pro- 
tection also to the Revenue Commissioner or the Commissioner, came up before 
the Bombay High Court on several occasions. In Madhav Ganpat Prasad v. Maihidkhan^ 
the complaint was that a Sub-Inspector of Police had' vexatiously seized the com- 
plaihant’s property and so committed an offence punishable uuder section 63 (b) 

■ of the Bombay District Police Act, 1890. It was held — or rather assumed — that the 
iCasc fell within the provisions of section 80, sub-section (3). The matter was con- 

- sidered by a Full Bench of the Bombay High Court in Narayan Hari v. Teshwant 

■ RaojiK There the allegation against the Police Officer was that while investigating 
' a case he had deliberately taken down the statement of a witness incorrectly. The 

Police Officer was prosecuted under section 167 and section 218 of the Indian Penal 
Code more than six months after the statement had been recorded. The question 
raised was whether the complaint should be dismissed under section 80, sub-section 
(3) on the ground that the act complained of was done under colour of a duty. The 
Full Bench decided that even though the act was done in deliberate disregard of 
his proper duty and authority the act was one done under colour or in excess of 
duty imposed or an authority conferred on him by the Police Act. This view of 
the meaning of the word under colour of duty was, in our opinion, correct. 

Learned Counsel drew our attention to another decision of the Bombay High 
Court in Parbat Gopal Walekar v. Dinkar S. Shinde^, where the act of a Police Constable 
in driving rashly and negligently when driving a police jeep which was carrying a 
Sub-Inspector of Police, who was proceeding for an enquiry, was held not to be 
done “ under colour or in excess of the duty imposed upon him as a Constable-driver.” 
In the concluding portion of the judgment the learned Judge has observed thus : — ■ 

“ If the police are entitled to have the benefit of a shorter period of limitation when they are acting 
in pursuance of a duty imposed on them by the Police Act or any other law in force or any rule there- 
under, and if the act is alleged to amount to an offence or a wrong, then if it is found to have been 
done in gross violation of their duty or in contravention of the limits placed upon the performance 
of such duty by the law itself or any rules framed thereunder, the act would cease to be an act done 
under colour or in excess of their duty.” 

On the facts of that particular case the decision may tvcll be justified on the ground 
that injuring a person by rash and negligent driving has no relation to the duty 
of the Constable to drive the motor vehicle. We think it right however to point 


1. (1917) I.L.K. 41 Bom. 737. 

2. A.I.R. 1928 Bom. 352 (F.B.). 
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out that the view that if the alleged act “ is found to have been done in gross violation 
of the duty ” then it ceased to be an act done under colour, is not 'correct. As 
we have pointed out above it is only when the act is in violation of the duty that 
the question of the act being done under colour of the duty arises. The fact that 
the act has been done under gross violation of the duty can be no reason to think 
that the act has not been done under colour of the duty. 

We have come to the conclusion that on a proper interpretation of the word® 
“ under colour of duty ”, the acts in respect of which the prosecution was instituted 
were acts done under colour of duty imposed upon him by the Police Act. 

On behalf of the State it was contended next that section 161 (t ) of the Bombay 
Police Act is limited to offences against the Act and has no application to offence 
undi r the Indian Penal Code. We can find no substance in this contention. 
“ Offence ” has been defined in the Bombay General Clauses Act to mean any act 
or omission made punishable by any law for the time being in force. On this 
definition the word “ offence ” as used in section 161 (i) 'clearly includes an offence 
under the Indian Penal Code, If it was the intention of the Legislature to limit 
the application of section 161 (i) to offences under the Bombay Police Act only 
that would have been clearly mentioned. It is worth noticing in this connection 
the language used in section 150 of the Bombay Police Act. That section runs 
thus : , 

“ Offences against this Act, when the accused person or any one of the acctised persons is a Polic^ 
Officer above the rank of a Constable, shall not be cognizable except by a Presidency Magistrate or a 
Magistrate not lower than a Second Class Magistrate.” , 

If the Legislature had intended to limit the application of section. 161 .(i) to 
offences under the Police Act only, it would have instead of using the words “ in 
any case of alleged offences ” used words like “ in any case of offences against this 
Act.” It appears clear that the Legislature deliberately gave the protection of 
< section 161 (i) to offences against any law and there is no justification for our limi- 
. ting that protection to offences imder the Police Act only. It must accordingly be 
held that the prosecution against the appellant shoidd have been dismissed in accord- 
ance with the provisions of section 161 (i) of the Bombay Police Act. ' ' ’’ 

We accordingly allow the appeal, set aside the order of conviction and sentence 
passed against the appellant and order that the case against him be dismissed. 

V.S. 'Appeal alldwed. 


THE SUPREME COURT OF INDIA. ■ 

. ; 
(Criminal Appellate Jurisdiction.) 

Present : — S, J, Imam, K. Subba Rao and J. R. Mudholkar, JJ. , . 

Maulud. Ahmad , , .. ‘Appellant* 

V. ' ' 

The State of Uttar Pradesh . . Respondent. 

I ‘ ’ 

Penal Code {XLV of 1860), section 218 — Police Officer — Manipulating police diary to save another 
accused — Another accused acquitted of offence and also of abetting under section 218 — Conviction of public servant — 
Not affected. 

U.P. Police Act, sections 36 and 42 — Scope — For anything done or intended to be done under the Act — Prosecu- 
tion under section 218 of the Penal Code — Limitation of three months — Mit applicable to an offence under the Penal 
Code. 

It is manifest that whether C was guilty or not, at the time the false entries were made in ,the case 
diary by X (the accused) there was every likelihood of being prosecuted along with others for causing the 
death of R and another. Indeed as expected C and others were prosecuted though they were acquitted. 
On the said facts the mere acquittal of G cannot displace the finding that X the accused manipulated the 
record with an intent thereby to save or knowing it to be likely that he would thereby save C from 
legal punishment. If X had made the false entry in the diary and manipulated other records with 
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a view to save Cfrom the legal punishment that might be inflicted upon him, the mere fact that he 
was subsequently acquitted of the offence could not make it any the less an offence under section 218 
of the T r i Hi ap Penal Code. The acquittal of C for the abetment of the offence xmder section 218 of the 
Indian'Penal Code committed by ^ does not affect the conviction of .y under section 218 of the 
Indian Penal Code. 

• The period of three months prescribed for commencing a prosecution under section, 42 of the 
U. P. Police Act is only with respect to prosecution of a person for something done or intended to be 
done b'y 'him under tlie provisions of the Q. P. Police Act or under general police powers given by the 
Act.' Section 42 does not apply to prosecutions against any person for anything done under the pro- 
visions of any other Act or under police powers conferred under any other Act. Under section 36 
nothing contained in the Police Act shall be construed to prevent any person from being prosecuted 
under any Regulation or Act for any offence made punishable by this Act or for being liable under 
any other Relation of Act or any other or higher penalty or punishment than is provided for such 
offence by this Act. ' • • < ' 

The prosecution in the pressent case was for an offence under section 218 of the Indian Penal 
Code which is an offence under a different Act and for which a much higher punishment is prescribed. 
By ’reason of section 36 of the Police Act, section 42 thereof cannot apply to such a prosecution. > 

If a Police Officer manipulates the record such as police diary etc., it will be the end of honest 
criminal investigation in our country. Such offences shall receive deterrent punishment. 

Appeal by Special Leave from the Judgment and Order dated the.ist February, 
1961, of the Allahabad High Court (Lucknow Bench), Lucknow in Criminal Appeal 
No. 403 of i960. 

S.P. Sinha, Senior Advocate {Shaukat Hussain, Advocate, with him), for Appel- 
lant. 

p t 

' , G. C. Mathur and C. P. Lai, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Subba Rao, J, — ^This is an appeal by Special Leave against the judgment 
arid order of the 'Allahabad High Court, Lucknow Bench, confirming that of the 
Additional Sessions Judge, Kheri convicting the appellant imder section 218 of 
the Indian Penal Code and sentencing him to two years’ rigorous imprisonment. 
The prosecution case may be briefly stated : — 

Some Railway ofiicers and others, including one Chauhan, Railway Guard, 
went on two trollies towards Bhitra for a shoot. Chauhan had with him a double 
barrelled gun of twelve bore bearing No. 23727. On either side of the Railway 
line there were reserve forests of the State. Some of the gfoup got down from the 
trolli^, flashed a search-light and fired their guns. Two persons were shot dead. 
Chauhan in order to create evidence in his favom: got a report entered by the appel- 
lant, a Police Head-constable, in the General diary of the I^olice Station purporting 
tbhave been taken on 13th December, 1956, at 6-45, p.m. to the effect that Chauhan 
had deposited the said gun in the Police Station. Many other manipulations were 
made by the appellant in the Police record to bring it in conformity with the said 
. false entry. Several persons, including Chauhan and the appellant .were prosecuted 
uiidCT sections 304-A, 201/iog, 120-B and 218/iog of the Indian Penal Code, as 
well as imder section 26 of the Indian Forest Act, and they were tried by the Addi- 
tional Sessions Judge, 'Kheri. The appellant was also charged imder section 218 
of "the Indian Penal Code. All the accused were acquitted micept the appellant 
who was convicted under section 2 1 8 of the Indian I^enal Code and sentenced to 
t\yo years’ rigorous imprisonment. The appeal filed by him to the High Court 
was dismissed. Hence this present appeal. 

The learned counsel for the appellant raised two questions before us. The 
first was tliat as Chauhan was acquitted of all the offences with which he was charged, 
the 'charge against the appellant under section 218, Indian Penal Code, should 
fall, with it and the second that the prosecution' against the appellant having been 
Hunched three months after the entry is alleged to have been made by him in the 
Police 'diary ivas barred by limitation under section' 42 of the 'Police Act. 

■ ' Section 218 of the Indian Penal Code reads 

“ Whoever, being a pubfic servant, and being as such public servant, charged with the prepara- 
tion of any record or other writing frames that record or wiling in a manner which he know to be 
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incorrect, with intent to cause, or knowing it to be likely tliat he will thereby cause, with intent 

thereby to save, or knowing it to be likely that he will thereby save, any person from legal punishment 
or with intent to save, or knowing that he is likely thereby to save shall be punished with impri- 

sonment of cither description for a term which may extend to tlu'cc years, or with line or with both.” 


The crux of the section so far as it is relevant to tlie present inquiry is that the public 
servant should have acted in the manner contemplated by this section with an 
intent thereby to save or knowing it to be likely that he will thereby save any person 
from legal punishment. 

The argument of the learned counsel under the first head hinges upon the 
alleged inconsistency and conflict between the acquittal of Chauhan and the con- 
viction of the appellant. Chauhan had been charged along with the appellant 
for offences under sections 304-A, 120-B, 201 /i 09 and 218/109 of the Indian Penal 
Code and section 26 of tlie Indian Forest Act. He was acquitted. Omitting for 
the time being section 218/109, Indian Penal Code, let us see on what grounds 
he was so acquitted. The learned Additional Sessions Judge found that the following 
facts had been 1 established : — . 

" (1) That there were three guns with the party, including Chauhan’s gim ; 

(2) That between miles 8 and 9 after the trollies were stopped and were placed by the , 
side of the track, Ramdeo trolly-man and Lala went away and shortly after that four gun-shots 
were heard and shortly after that Lala returned alone and then all tlie members of the party 
excepting Ramdeo returned to Mailani by the Cane Special. 

(3) That at the time when the four gun-shots were heard, Chauhan and Gupta were 

standing just near the track with their guns in their hands and Dilawar, Amin 'and Hira also 
remained standing by the side of the track. ‘ . 

• I . ■ , ' . I . .1 ' 

(4) The medical evidence does not. say about Ae duration of ;the gun-shot injuries of 

Ramdeo and Chhotey but from the above-noted discussion of the, evidence it would appear -that, 
Ramdeo and Chhotey were likely to have reedved gun-shot injuries between 7-24 to 7-40p.m. in the 
night between 14th and 15th December, 1956. ” . . ' . 

> < • ' ■ - • 

From the foregoing facte foimd, the learned Judge came to the conclusion that 
there was no direct or substantial evidence of any kind connecting any of the . five 
accused, ^including Chauhan, with the death of Ramdeo and Chhotey. It would 
be seen from the said findings that the learned Judge accepted the evidence diat 
Chauhan was in the shooting party that day, that he carried a gun -with him, that, 
two persons were killed with gun shots but for some reason with correctness of which 
w6 are not concerned here he acquitted Chauhan. It is, therefore, 'manifest that 
whether Cha^an was guilty' or not, at the time the false entries were made m.'the, 
case diary there was, wery likelihood of Chauhan being prosecuted along; iyitH 
others for causiiig the death of Ramdeo and Chhotey. Indeed as expected Chauhan 
and pthets were prosecuted thoiigh they were acquitted. On the said facte the mere 
acquittal of Chauhan cannot displace the finding of the learned Judge that the appel- , , 
laht manipulated the .record widi an intent thereby to save 'or Imowing it to be likely" , 
that he Would thereby save '.Chauhan from legah punishment. Tf the appellant 
had made the false entry in 'the diary and manipulated other records with a view to ‘ 
save Chauhan from the legal pimishmeht that might be inflicted upon him the mere 
fact the he was subsequently acquitted of the offence could not make it any the less 
an offence under section 218 of the Indian Penal Code. Nor can we accept the 
contention that the acquittal of Chauhan for the abetment of the offence under 
section 218 of the Indian Penal Code committed by the appellant affects the con- 
viction of the.appellant under section 218 of the Indian Penal Code.- The grava- ' 
men of that charge against Chauhan- is that he abetted the appellant in making a 
false entry in the diary and manipulating the record to fit in with .that false, en^- 
The Additional Sessions Judge considered the following three points in connection 
with the said offence : — ’ ,, , , . : ' 
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j , .(^) Whether Ghauhan abetted Maulud Ahmad in making false entries in 
the G^eral , Diary of -Police Station, Mailani ? 

(iz), "^Vhether Ghauhan deposited his gun at Police State, Mailani in the 
ni^t between 14th arid 15th, December, 1956, and got the entry of the deposit ia 
the General Diary ante dated, i.e., according to the entry the gun was shown to be 
deposited on 13th December, 1956, at 18-45 hours and wheSier Ghauhan did it 
after consultation with ‘Dilawar ? 

' , (3) .Whether Maulud Ahmad (accused) made false entries in the General 
Diary of Police Station, Mailani with the intention to save or knowing it likely that 
he would thereby save the offenders from legal p unishm ent and by that false entry 
he was trying to get the evidence of the offences imder sections 304-A of the Indian 
Penal Gode and <26 of the Indian Forest Act to disappear ? 


Thfe learned Judge foimd on the third point that the appellant intentionally . 
falsified the official record \vith a view to save Ghauhan but he acquitted Ghauhan 
by giving him the benefit of doubt on the ground that his signature was not found 
against tire entry of deposit of the gun on 13th December, 1956, and also against 
the entry of the return of the gim on i8th December, 1956. In the view of the 
learned Judge it was not established conclusively that Ghauhan abetted the 
appellant in manipulating the record but that could not exonerate the appellant 
for it had been held on the evidence that false entries had been made in the record 
by the appellant with a view to save Ghauhan. Whether the acquittal of Ghauhan 
was correct or not, the conviction of the appellant is not inconsistent with that of 
the acquittal of Ghauhan. That apart, it appears to us from the record that the 
acquittal of Ghauhan is not justified in the circumstances of the case. Though we 
cannot convict him as the State has not preferred an appeal to the High Gourt against 
his acquittal, we cannot rely upon that acquittal to acquit the appellant against 
whom the case h^ been proved to the hilt. We therefore, hold that the conviction 
of the appellant is not inconsistent with the acqmttal of Ghauhan. 

The second question that is the question of limitation depends upon the pro- 
visions of section 42 of the Police Act. Section 42 reads : — 

“ All . . . .prosecutions against any person, which may be la^vfulIy brought for anything done or 
intended to be done under the provisions of this Act, or ,under the general police-powers hereby 
given shall be commenced within three months after the act complained ofshall have been committed, 
and not, otherwise. ; ” 

The period of three months prescribed for commencing a prosecution under 
this section is only with respect to prosecution of a person for something done or 
intended to be done by him under tiie provisions of the Police Act or under general 
police powers given by the Act. Section 42 does not apply to prosecutions against 
any person for anything done xmder the provisions of any other Act or tmder police 
powers conferred tmder any other Act. Under section 36 nothing contained in 
the Police Act shall be construed to prevent any person from being prosecuted 
imder ^y Regulation or Act for any offence made pimishable by this Act or for 
being liable under any other Regulation or Act or any other or higher penalty or 
punishment than is provided for such offence by this Act. This section makes it 
clear that the provisions of the Act including section 42 do not preclude a person 
from being prosecuted for an offence under any other Act. A combined reading 
of these provisions leads to the conclusion that section 42 only applies to a prosecution 
against a person for an offence committed under the Police Act. 

Under section 2 9 of the Police Act a Police Officer, who is guilty of any violation 
of a duty, shall be liable on conviction before a Magistrate to a penalty prescribed 
fficreunder. Section 44 thereof imposes a duty on every officer in charge of a 
Police Station to keep a General Diary in such form as prescribed. If the appellant 
did not discharge his duty in the matter of keeping a regular diary, he had commit- 
ted an offence under section 29 of the Act. If he was prosecuted for such an offence 
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under section 42, it should be done within the time' laid down'’thcreunder, but 
the prosecution in the present case was for an offence under ■section 2 18 ofthc'Ihkian ■ 
Penal Code which is an offence under- different Act and for which a much higher 
prmishmeirt is prescribed. By reason of section 36 of the Police' Afet,‘ sehtion 42 
thereof carmot apply to such a prosecution. ' * ' ' , \ 

, ( J , I i * i 

, An , appeal is made for tire reduction of the sentence on tire ground that the . 
Head Corrstable was only a tool in the hands of a superior officer who might Jrave 
been approached by Chauhan. There is nothing on the record to disclose that 
Chauhan, approached any superior officer in the Police 'Department^ and that the 
appellant had manipulated the records on the dictation of such an> officer; This is ' 
a pirre surmise based upon an observation made by the learned Judge of the High 
Court in the judgment. There is nothing improbable in Chauhan or some other 
person interested in him directly approaching the appellant 'and^the appellant 
acting in the manner he did for consideration or otherwise. If a police officer 
manipulates the record such as police diary etc., it will be the end of honest' criihinal 
investigation in our country. Such offences shall receive deterrent puirishment. 
The punishment awarded errs more on the side of leniency than otherwise. 

For the aforesaid reasons we hold that the decision of the High Cour^ is correct. 

The appeal fails and is dismissed. 

V.S. ' Appeal dismissed. 

THE SUPREME COURT OF INDIA. , . ' 

(Civil Appellate Jurisdiction.) ‘ ‘ < ' ' ’ 

Present : — S. K. Das, K. Subba Rao and N. Rajagopala A-vyANGAR,'JJ. 

C. Abdul Shukoor Saheb . . Appellant*. , . 

' V. ‘ , 

Arji Papa Rao (deceased) after him his heirs and legal represen- ’ ’ 1 ' 

tatives and others ' ..‘^'Respondents, ‘ 

Transfer of Property Ael (IV of 1882), section 53 — Scope — Fraudulent tranfer — Whal amounts lo—tGood 
faith of the purchaser— Burden of proof— Suit to set aside a summary order under Order 21, rule Gi^.ofjhe, Gmh 
Procedure Code (V of 1908 ) — Defence that sale was voidable as fraudulent — If open. 

The terms of section 53 (1) of the Transfer of Property Act are satisfied even if the transfef does 
not “ defeat ” but only “ delays ” the ereditors. The fact therefore that the entirety of the' debtors’ 
property was not sold cannot by itself negative the applicability of section 53 (1) unless there is cogent 
proof that there is other property left, sufficient in value and of easy availability to render the aliena- 
tion in question immaterial for the creditors. 

^ • / < i ‘ c 

In the circumstances, [viz., that the firm was in a financial embarrassment at the time of“the im- ^ 
pugned sale, that the parties belonged to the same community and well-known to each other,' that there 
was pressure on the partners, by the creditors of the firm immediately prior to the impUgried salfe, ' 
that the document of sale was registered at Madras (though the property was in 'Vizag.) and that the 
purpose of the sale at the relevant time could not be properly explamed. . . the object of the trans^ 
action was to put the property out of the reach of the creditors. The transfer was therefore plainly 
witliin the terms of the 1st paragraph of section 53 (1) of the Transfer of Property'Act and w'as' void- 
able at the instance of the decree-creditor. ' t 

■Where fraud on the part of the transferor js established, i.e., by the ter^ of paragraph ‘-(1) oNi^C- ' 
tion 53 (1) being satisfied, the burden of proving that the transferee fell within the exception is upon' ' 
him and in order to succeed he must establish that be was not a party to the design of the transferor 
and that he did not share the intention with which the transfer had been effected but that he took , 
the sale honestly believing that the transfer was in the ordinary and normal course of business^ ^ 

The plaintiff was not a transferee in good faith and the transfer itself was a scheme'by the trans- 
feror with the knowledge and concurrence of the transferee to put the property out of the reath'of the 
creditors. The plaintiff’s suit was liable to be dismissed for the reason that the defence plea Ifivoking" 
section 53 (1) of the Transfer of Property Act was made out. 

An attaching creditor who has succeeded in the summary order under Order 21 j rules 5^ to 61 
can in a suit to set aside the summary order under Order 2 1,_ rule 63, raise by way of defence the p}^ 
that the sale in favour of the plaintiff the transferee claimant is vitiated by fraud under section , 

53 (1) of the Transfer of Property Act. < < ’ ' oi ' j ' 
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There is nothing in section 53 (1) of the Transfer of Property Act as it originally stood which 
precluded a defence by an attaching creditor to a suit to set aside a summary order under Order 21, 
rule 63 of the Civil Procedure Code that the sale in favour of the plaintiff is vitiated by fraud and 
the amendment has made no change in this matter. 

It was merely to have a uniform rule and to avoid the conflicting decisions that the third para- 
graph was inserted so that after the amendment the rule that a suit by a creditor should be brought 
in a representative capacity would apply as much to a suit to set aside a summary order imder Order 
21, rule 63 as to other suits. There was nothing in the terms of the amended section 53 (1) which 
referred to a defence to a suit. 

From a provision as to how a plaintiff, if he filed a suit, should frame it, there is no logical process 
by which it could be held that a defendant cannot impugn the validity of the sale which is voidable 
at his instance. 

, Ramaswami Chetliar v. Mallappa Reddi, (1920) I.L.R. 43 Mad. 760 : 39 M.L.J. 350 (F.B.), 
approved. 

Appeal from the Judgment and decree dated thejigth June, 1958 of the Andhra 
Pradesh High Court in Appeal Suit No. 944 of 1953. 

K. Bhitnasankaram, Senior Advocate, {J. V. Krishna Sarma and T. Satyanarayana, 
Advocates with him), for Appellant. 

A. Ranganadham Chetly^ Senior Advocate (A. Vedavalli, Advocate and jV. Rajesh- 
wara Rao znA A. V.Rangam, Advocates, with him), for Respondents Nos. i {a) 
and I {b). 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, J. — ^This appeal comes before us on a certificate of fitness 
granted by the High Court of Andhra Pradesh tmder Article 133 (i) {a) of the 
Constitution. 

The following facts are necessary to be stated to appreciate the contentions 
urged before us. We consider it would be convenient to refer to the parties by 
their array in the trial Court. The and defendant — ’Firm Hajee Abdul Kadir 
Sahib and Lala Batcha Sahib & Co., had been apparently carrying on business in 
several places including Vizianagaram, Bellary, Madras, etc., in skins and hides 
since 1941 when the partnership was formed between the 3rd and the 4th defendants. 
It was common ground that frorh about 1947 or 1948 the firm had not been doing 
any business in Vizianagaram and by that time it had contracted quite a large 
volume of debts, the tannery business there proving a loss. The two partners 
accordingly entered into a deed of dissolution dated 31st March, 1949, in which it is 
stated that the book-debts, stock-in-trade, immoveable properties and other assets 
including the goodwill of the firm were of the value of Rs. 2,90,000 and at the 
same time that the partnership which was admittedito be suffering losses owed debts 
to the extent of Rs. 2^ lakhs. It was agreed between the partners that the 3rd 
defendant Abdul Shukoor Saheb should go out of the partnership taking with him 
one item of property in Vanlyambadi valued at Rs, 20,000, while the suit tannery 
which was estimated as of the same value was to become the sole property of the 
4th defendant who was described in the deed as “ the continuing partner ”. Soon 
^ter this deed of dissolution the 4th defendant entered into an agreement with the 
plaintiff for the sale to him of the suit property for a sum of Rs. 19,000, and 
later executed the deed of sale on 20th May, 1949. The plaintiff was, however, 
advised that it would be safer to have the conveyance in his favour executed by the 
■other partner also and accordingly the 3rd defendant was also an executant of the 
sale deed. On the execution of the sale deed the plaintiff entered into possession 
and he claimed to have thereafter effected improvements to the property. 

While so, the ist defendant — -Arji Papa Rao — -filed suit O.S. No. 46 of 1950 in 
the Court of Subordinate Judge at Visakhapatnam for the recovery of a sum of 
Rs. 12,950-5-8 against the 2nd defendant firm and its partners defendants 3 and 4 
and obtained a decree for the sum claimed %vith interest and costs on 19th June, 
1951. Soon after filing the plaint he obtained an order for attachment before 
judgment of the suit property and that order was on the passing of the decree made 
absolute, subject however, to the result of a claim petition which had been filed 
by the plaintiff for raising the attachment. The Subordinate Judge of Visakhapat- 
nam dismissed the plaintiffs claim and this has led to the suit O.S. No. 145 of 
s G J — 22 
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1951 out of which this appeal arises to set aside that summary order under 
Order 21, rule 63, Civil Procedure Code. The plaintiff impleaded as parties to 
the suit besides the attaching decree-holder who was made the ist defendant, the 
debtor-firm and the two partners as defendants 2 to4 respectively and the son of 
the 4th defendant who executed the sale deed as his agent under a power of 
attorney as the 5th defendant. 

The plaintiff claimed that he purchased the property bona fide and for its 
full value, that since its purchase he having entered into possession, was in enjoy- 
ment thereof in his omi right, paying the rates and taxes due thereon and had effected 
valuable improvements thereto, and that consequently the property was not liable 
to be attached as belonging to the partnership or any of its partners. 

Broadly stated, the defence of the ist defendant — the only contesting defendant, 
the others either remaining ex parlc or supporting the plaintiff, was that the sale in 
favour of the plaintiff was either a sham and nominal transaction or in fraud of 
creditors of whom he was one. The trial Court upheld the plaintiff’s claim that 
the sale was real and was fully supported by consideration. It also negatived the 
contention raised by the first defendant that the sale was fraudulent as intended to 
defeat or delay creditors under section 53 (i) of the Transfer of Property Act. The 
ist defendant filed an appeal to the High Court and the learned Judges reversed 
the' decision of trial Judge and directed the dismissal of the plaintiff’s suit. It is 
the correctness of this decision that is challenged in this appeal. 

Learned counsel for the appellant raised four principal points in support of the 
appeal : (i) tliat on a proper construction of the written statement the only real 
and effective defence that was raised was that the sale in favour of the appellant 
was sham and nominal and that the Courts below were in error in proceeding on 
the basis that the sale was in the alternative impugned as brought about to defeat 
or delay creditors ivithin section 53 (i) of the Transfer of Property Act ; (2) that 
on the facts and circumstances of the case it had not been established that the sale 
in favour of the appellant was vitiated by fraud against creditors falling within 
section 53 (i) of the Transfer of Property Act ; (3) that in any event, the plaintiff 
was a purchaser in good faith and for valuable consideration and was therefore 
protected even on the basis that the transferor intended, by the alienation, to defraud 
his creditors ; (4) that on a proper construction of section 53 (i) of the Transfer 
of Property Act, as it now stands, read in the light of the provisions of the Civil 
Procedure Code particularly those relating to claim petitions under Order 21, 
rules 58 to 63, a transfer which was voidable xmder section 53 (i) could be avoided 
only by a representative suit filed on behalf of creditors and not by an individual 
creditor who may be defeated or delayed, by way of defence to a suit to set aside a 
summary order under Order 21, rule 63, Civil Procedure Code. 

We shall deal with each of these points and in that order. There is no doubt 
that the written statement has not been artistically drafted, keeping in view the real 
distinction between a sham and nominal sale which is not iniended to pass title and 
a sale which is real but which is voidable at the instance of creditors because the 
transfer is intended in the language of section 53 (i) of the Transfer of Property 
Act “ to defeat or delay creditors ”. In paragraph 2 of the Written Statement, 
the 1st defendant stated : — 

“ The said sale deed is a sham, nominal and collusive document not intended to pass any title 
but brought about to screen the suit properties from the creditors of defendants 2 to 5. No considera- 
tion passed under the sale deed and the recitals thereof in the document are fictions and make-believe." 

The paragraph however, further went on to add:' 

“ It is further submitted that even if the sale deed is true, it is in fraud of creditors including the 
plaintiff and not binding on them ’’ 

In paragraph 3 the allegation was made that the plaintiff was the relative of defen- 
dants 2 to 5, that the plaintiff and the vendors were natives of the same place and that 
the sale deed was clandestinely brought into existence at Madras at a time when 
defendants 2 to 5 were hard-pressed by the plaintiff and other creditors and unable 
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to pay their debts at Vizianagaram and that in order to put the properties beyond 
the reach of the creditors, defendants 2 to 4 seem to have hit upon the fraudulent 
device of the alleged sale to the plaintiff. In the light of these averments it cannot 
be said that the defendants did not raise two distinct pleas ; (i) that the sale was 
a sham, a pretended sale without any consideration and not intended to pass any 
title to the nominal purchaser and in the alternative, (2) that even if it were a real 
transaction supported by consideration and intended to pass title to the plaintiff, 
still the same was, having regard to the circumstances stated, a fraud upon the 
creditors and therefore voidable at his instance. Though the pleading in the uritten 
statement was in this form, the issues struck did not raise the two defences as distinct 
pleas but rolled both of them into a single plea raising the question “ whether the 
plaintiff had title to the suit property and whether the claim order was liable to 
be set aside 

Notwithstanding the indefiniteness in the frame of the issues it could not be 
said that when the parties proceeded to adduce evidence the same was not directed 
to both the above defences. As we have necessarily to consider this evidence in 
dealing with the submissions made to us regarding the "correctness of the dismissal 
of the plaintiff’s suit by the High Court it is unnecessary to set out the details of 
the evidence which indicates that the defence based upon section 53 of the Transfer 
of Property Act was borne in mind. At the stage of the arguments before the 
trial Judge it was the subject of keen contest between the parties. The learned 
trial Judge first dealt ivith the question as to whether the sale was real as pleaded 
by the plaintiff or whether it was without consideration and sham and nominal 
not intended to pass any title, and recorded a clear finding in favour of the plaintiff. 
After having done so he considered in detail the various circumstances which were 
relied on by the first defendant in support of the plea that the sale was in fraud of 
creditors so as to be voidable under section 53 (i) of the Transfer of Property Act. 
He negatived this plea and upheld the plaintiff’s claim to the property and passed a 
decree in his favour. In these circumstances we consider that there is no force in 
the objection that there has not been a sufficient plea of a defence based upon sec- 
tion 53 of the Transfer of Property Act as to justify or entitle the Court to afford 
relief iJf satisfied that the same was proved. 

Before dealing with the second point it is necessary to make a few observations 
in relation to certain submissions made by learned counsel for the appellant. This 
was in relation to the manner in which the learned Judges of the ffigh Court had 
approached this question and arrived at a conclusion adverse to his client. The 
learned Judges had formulated the questions to be considered in the appeal as 
follows : — 

" The main point that falls to be considered in this appeal is whether the sale deed in favour of 
the plainuff, Exhibit A-2, is a genume transaction supported by consideration ; and, if on this point 
the finding is in favour of the plaintiff, the further question that falls to be determined is whether the 
suit sale-deed was executed in fraud of creditors and as such not binding on the first defendant 
and other creditors of defendants 2 to 5. If the finding on this issue is that the transaction was 
in fact in fraud of the creditors, the further question that would arise for consideration is whether 
tlie plaintiff could claim to be the transferee in good faith and for considerauon. so as to claim the 
ben fit of the exemption contained in sction 53 of the Transfer of Property Act.” 

Learned counsel had no quarrel t\ith the propositions as here set out or the mode 
of approach, but his complaint was that in dealing tvith the appeal these were not 
kept in \dew. He urged that they did not consider either initially or even later 
the question as to whether the sale to the plaintiff was real or was sham and nominal 
unsupported by considera.tion and though they stated in one portion of the judg- 
ment that they did not propose to consider this question because they were satisfied 
that the decision on tire other points might be sufficient to dispose of the appeal, 
yet they made passing observations which appeared to throw doubt on the reality 
of the sale. Again, learned counsel pointed out that though they had formulated 
the two questions viz-, (i) assuming the sale to be real whether the sale was intended 
by tlie transferor to defeat or delay creditors and (2) assuming the sale was voidable 
under section 53 (i) of the Transfer of Property Act whether the plaintiff was a 



172 


THE SUPREME COURT JOURNAL. 


[1964 


bom fide purchaser in good faith, as distinct and separate questions, in the discus- 
sion which followed they did not keep these two points separate. Besides, it was 
urged that there were some statements or assumptions made in the jud^ent 
which were entirely not warranted by tlie facts. We cannot say that there is not 
some force in these submissions. In view of this, the course which we intimated 
to the learned counsel that we would adopt was that we would ourselves consider 
tlie entire evidence on the record and arrive at our own conclusions on such evi- 
dence in regard to the two issues : (a) -whether the sale was in fraud of creditors, 
and (i) whether the plaintiff was a bona fide purchaser for value and that if it became 
necessary to arrive at any finding as regards the reality of the sale, we would remand 
the appeal to the High Court for the matter being considered since the learned 
Judges had expressly reserved the consideration of that question. 

We shall now proceed to consider the facts and circumstances of the case which 
are relevant to the issue as to whether the sale was to defeat or delay creditors. 
There was some argument before us about the burden of proof in such cases but 
learned coimsel for the appellant submitted that he would assume for the purpose 
of argument that the onus was upon the plaintiff-purchaser and that he would 
satisfy us that that burden had been discharged. This apart, we consider that the 
question of onus of proof is merely academic at this stage because the entire evidence 
is before -us and except in a rare case where the considerations are evenly balanced, 
it would have little significance. The circumstances which are relevant for the 
consideration of this question are these. The second defendant-firm was in financial 
embarrassment at the time of the sale. The deed of dissolution dated 31st March, 
1949, recites that the business carried on by the firm was resulting in losses and that 
the debts amounted to about 2} lakhs of rupees. No doubt, it is there stated that 
the assets of the firm were by consent of the parties estimated of the value of 
Rs. 2,90,000. This estimate however included the value of the goodwill, which would 
not be of any real value in the case of a losing business of this sort and we do not 
know how much was attributed to this item. This apart, the assets were said to be 
made up of book-debts, stock-in-trade, immoveable property etc. There is however, 
no indication as to the relative value of these several components to judge whether 
or not the alienation of the suit property would have the effect of delaying, if not 
defeating the creditors. It can however be asserted that the picture presented by 
the deed of dissolution is certainly of a firm whose financial position was far from 
satisfactory. There is no evidence on the record whether the partners or either 
of them had any property of their own besides the assets of the partnership for dis- 
charging the debts due to the firm’s creditors. Though the 4th defendant filed a 
written statement supporting the plaintiff, the plaintiff did not choose to examine 
him as a -witness in order to elucidate this matter or otherwise explain the circums- 
tances in which the impugned sale was effected. 

The next feature to be noticed is that the plaintiff and the 4th defendant were 
hoth members of the same community — labbais of North Arcot district, a fairly small 
and well-knit community several of whom are engaged in the hides and skins business. 
The learned Judges of the High Court have rderred to the plaintiff and the 4th 
defendant as natives of the same place and as relatives. Learned coimsel for the 
appellant pointed out that whereas the 4th defendant was a native of Vaniyambadi, 
the plaintiff was a native of Parnambet and the suggestion made that they were 
relatives had been denied in the evidence. Learned counsel might be right on 
these matters but we consider that not much turns on them. Both of them were 
conducting business in Madras and the plaintiff had also a business in Vizianagaram 
though it was in bidis and not in hides and skins. In these circumstances we 
consider that it matters little whether they were relatives or not. The significance 
of the plaintiff and his vendors being members of the same community and well- 
kno-wn to each other consists in this, that the plaintiff might have been chosen be- 
cause of his willingness to take the sale without any searching enquiry as to the 
-circumstances necessitating it, and because there would be less publicity in the 
transaction being put through between them — ^such as for instance inspection of 
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the property or enquiries in the locality as regards value etc. which would take 
place if the sale was to be to a total stranger which would attract the attention of 
the firm’s creditors. 

The next circumstance is as regards the pressure exerted on the 3rd and 4th 
defendants by the creditors immediately prior to the impugned sale and which, 
in the normal course of events, would be relevant as proving that the sale was effected 
in order to put the property beyond the reach of creditors by converting it into cash. 
On 20th April, 1948, O.S. No. 162 of 1948 on the file of the District Munsiff’s Gomt, 
Vizianagaram was filed for the recovery of Rs. 1,016 on a promissory note for 
Rs. 1,000 executed by the firm. On 8th September, 1948, it was reported as adjusted 
out of Court. Besides this some other suits were filed for the recovery of amounts 
from the partnership but they were defended and were ultimately dismissed. Then 
we come to O.S. No. 191 of 1949 in which the plaint was presented on 4th April, 
1949, for recovery of a sum of Rs. 1,385 and odd which was decreed with interest 
and costs on 22nd November, 1949. The date on which this last mentioned suit was 
filed is of some significance because of another suit which was filed at about the 
same time. One Damayanti presented a plaint on 9th March, 1949, against the 
firm for the recovery of Rs. 3,000 being the principal and interest due on a promissory 
note. The date fixed for the appearance by the defendant was 4th April, 1949. 
It will be noticed that the deed of dissolution was executed on 31st March, 1949. 
The defendant did not enter appearance on the day fixed and the Court passed an 
ex parte decree on 5th April, 1949, for the amount claimed. She filed an applica- 
tion for execution on i8th April, 1949, and obtained an order on 21st April, 1949, 
for the attachment of the suit property though the attachment was actually effected 
on 8th June, 1949, because the Court was closed for the summer vacation. Long 
before these dates the 4th defendant had made up his mind to alienate the suit 
property and we have a letter from the 4th defendant to the plaintiff as early as 
5th February, 1949, which evidences negotiations for the sale of the property. There 
was apparently some higgling about the price which caused some delay and a few days 
after the attachment was ordered, on 27th April, 1949, a formal agreement of sale 
was entered into between the plaintiff and the 4th defendant under which he agreed 
to piuchase the property for a sum of Rs. 19,000 and the agreement recited that 
the piuchaser, i.e,, the plaintiff had paid a sum of Rs. 10,000 in advance as earnest 
money and the sale deed itself was executed on 20th May, 1949. In pursuance 
of the order dated 21st April, 1949, Damayanti attached the suit property as already 
stated on 8th Jtme, 1949, and thereupon the plaintiff filed a claim under Order 
2 1 , rule 59, Civil Procedure Code, for raising the attachment but this, however, 
was dismissed on i6th November, 1950, and thereafter the amount of the decree 
was paid up by the judgment-debtor just a few days before the expiry of the one 
year period of limitation for filing the suit under Order 21, rule 63, Civil Pro- 
cedure Code. A suggestion was made to the plaintiff while he was examined in 
Ae case that it was he who had paid up the decree debt of Damayanti but he denied 
It and we shall proceed on the basis that that debt was discharged by the judgment- 
debtors themselves. For the purpose of establishing that the firm was hard pressed 
by its creditors at the time of the negotiations which resulted in the sale impugned 
in these proceedings and at the time of the sale, it matters little who paid this decree 
debt. 

Next we have the circumstance that though the properties were at Vizianagaram, 
the document was registered at Madras and the suggestion made to the plaintifT 
was that this was meant as a measure of secrecy to keep this alienation from the 
knowledge of the firm’s creditors. The explanation offered by the plaintiff was 
that having regard to the distance betiveen the native places of the two parties from 
Vizianagaram and the proximity of these to Madras and the fact that both the 
plaintiff as well as the executants were at Madras it was found more convenient 
to have the document presented for registration at Madras instead of incurring 
fee expenses of a journey to Vizianagaram for having it roistered there. The 
learned trial Judge accepted this explanation and held that the registration of the 
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sale deed at Madras was not a suspicious circumstance indicating an intention to 
keep the transaction secret. The learned Judges of the High Coxirt, however, 
considered it otherwise and expressed the view that this was done in order to keep 
the transaction secret. We are inclined to agree with the learned Judges of the 
High Court in their appreciation of this piece of conduct. Admittedly, the 4th 
defendant had his agents at Vizianagram and similarly the plaintiff himself had 
his men there to look after his bidi business. There was no impediment in these 
circumstances and no expenses of travelling involved if only the .^th defendant had 
executed a power of attorney in favour of some one at Vizianagaram to present the 
document for registration and admit its execution. In fact, it may be mentioned 
that even the sale deed now impugned was executed not by the 3rd and 4th defen- 
dants but by the 4th defendant’s son K.L. Abdulla in whose favour a general power 
of attorney was executed on 26th April, 1949, apparently immediately the agree- 
ment for sale was concluded. It is in the light of this feature that we are not dis- 
posed to dismiss as irrelevant the circumstance that the document was registered 
at Madras. 

The next feature of the case to which we must direct attention relates to the 
purpose for which the sale was executed. As regards this, there is no evidence led 
to indicate why exactly the 4th defendant desired with some urgency to dispose 
of the property at that juncture. The relevant circumstance in the present case is 
that there was a great deal of pressure from creditors, who not having been paid 
the amounts due to them as and when they became due were forced to file suits 
and those which were decreed were those which were not defended and the firm 
was mulcted with costs under each of these decrees. In the circumstances one 
would expect an explanation as to why the sale was being effected. Ordinarily 
in circumstances such as in this case there could only be two alternatives : (i) a 
sale in order to pay the creditors out of the proceeds obtained ; and (2) a sale in 
order to convert immoveable property which was capable of being attached and 
brought to sale for the realisation of the amounts due to the creditors into cash, 
which could either be secreted or used for the vendor’s own purposes. If the pur- 
pose was as that indicated in the first of the above alternatives the proceeds of the 
sale would have been earmarked for the payment of particular debts for which 
pressure was the greatest. It is needless to add that if this were the case and if 
creditors who were not so provided were defeated or delayed it would merely be a 
case of fraudulent preference which could be impugned only under the law relating 
to insolvency and not as a fraud on creditors for which section 53 of the Transfer 
of Property Act makes provision. It is, however, common ground that apart from 
the sale deed not making any provision that the consideration was to be utilised 
for the discharge of any particular debts, it is not the case of the plaintiff that there 
was any such stipulation as to the application of the money or that without any 
•stipulation therefor the money was so utilised. It wpuld therefore not be an un- 
reasonable inference to draw from the circumstances of the sale at the juncture at 
which it took place that the vendor’s object was merely to convert this immoveable 
property into cash, so that it may not be available to the creditors. 

Before leaving this point it is necessary to advert to one matter which waS 
suggested by learned counsel for the appellant. He submitted that the property 
sold was only a part of the assets of the partners and that unless there was evidence 
to show that nothing was left available for the creditors after the impugned sale, 
its validity could not be impugned under section 53 of the Transfer of Ihoperty Act. 
We consider that there is no force in this submission. As a matter of fact, there is 
no evidence as to what other properties the partners had beyond what is contained 
in the deed of dissolution on 31st March, 1949. But that apart, the terms of sec- 
tion 53 (i) are satisfied even if the transfer does not “ defeat ” but only “ delay ” 
the creditors. The fact therefore that the entirety of the debtors’ property was 
not sold cannot by itself negative the applicability of section 53 (i) unless there is 
cogent proof that there is other property left, sufficient in value and of easy availa- 
bility to render the alienation in question immaterial for the creditors. In the 
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present case, as akeady pointed out, we have no definite evidence as to the nature 
and quality of the property left as available to the creditors after the impugned 
alienation, and though light on this could have been thrown by the 4th defendant 
being called as a witness, the plaintiff did not choose to take the step, nor indeed 
did he even summon the production of the accounts of the firm which might have 
disclosed the true state of affairs. 

Each of these circumstances might be capable of some explanation consistent 
with the case that the transfer now impugned was effected in the normal and ordi- 
nary course of business by the 4th defendant for some purpose which did not involve 
an intention to defeat or delay his creditors, but the question we have to consider is 
their cumulative effect and so viewed, the conclusion appears irresistible that the 
object of the transaction was to put the property out of the reach of the creditors. 
The transfer was therefore plainly within the terms of the ist paragraph of section 
53 (i) of the Transfer of Property Act and was voidable at the instance of the ist 
defendant who was a decree-creditor. 

The next question is whether the plaintiff is a bona fide purchaser for value so 
as to be protected by the second paragraph of section 53 (i) reading : 

“ Nothing in the section impairs the rights of the transferee in good faith and for consideration.” 

As Stated earlier, the learned trial Judge held that Rs. 19,000, the sale price was 
the full value of the property and that the consideration as recited in the docu- 
ment was paid by the purchaser. This finding has not been set aside by the High 
Court. We are, therefore, proceeding on the basis that the transfer was real and 
supported by consideration. The narrow question is whether the plaintiff was a 
transferee in good faith. It was submitted on behalf of the appellant that the learned 
Judges of the High Court had directed the dismissal of the plaintiff’s suit even with- 
out a definite finding that the plaintiff was a party to the fraud on the part of the 
transferor to defeat or delay the creditors. There might be some force in this sub- 
mission that there is no specific finding to that effect but that does not in any way 
assist the appellant. Where fraud on the part of the transferor is established i.e., 
by the terms of paragraph (i) of section 53 (i) being satisfied, the burden of prov- 
ing that the transferee fell within the exception is upon him and in order to succeed 
he must establish that he was not a party to the design of the transferor and that 
he did not share the intention with which the transfer had been effected but that 
he took the sale honestly believing that the transfer was in the ordinary and normal 
course of business. When once the conclusion is reached that the transfer was 
effected with the intent on the part of the transferor to convert the property into 
cash so as to defeat or delay his creditors, there cannot be any doubt on the evidence 
on record that the plaintiff shared that intent. For this purpose the following 
circumstances may be pointed out : 

(1) The plaintiff and the vendor belong to the same community, a small, 
compact and well-knit one and they must obviously have known each other hav- 
ing been in trade for several years in several places in common and must therefore 
have been well-acquainted with the financial and business affairs of each other. 

(2) This general inference apart, the plaintiff admittedly had with liim 
a copy of the deed of dissolution dated 31st March, 1949, which disclosed that the 
firm’s business had resulted in losses and that it was greatly indebted, the debts 
amounting to Rs. 2^ lakhs. 

(3) If we have held that registration of the sale deed at Madras was 
with a view to keep the transaction secret from the creditors, the plaintiff was as 
much a party to the secrecy as the transferor. 

(4) One^ matter which would be of considerable relevance and significance 
in this connection would be the enquiries that the plaintiff made before he took 
the transfer. He no doubt led evidence to show that he consulted his lawyers 
about tire title of the vendor, but any attempt at an enquiry of the 4th defendant 
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as to why he was effecting the sale of the only immoveable property of the firm 
■which was allotted to him under the deed of dissolution is significantly absent. 

In tlie circumstances, it stands to reason that the plaintiff must be fixed with 
notice of the design in pursuance of which the transfer was effected. If the object 
of a transferor who is heavily indebted was to convert his immoveable property 
into cash for keeping it away from his creditors and knowing it the transfec helped 
him to achieve that purpose it has naturally to be held that he shared that inten- 
tion and was himself a party to the fraud. In this connection, there is one cir- 
cumstance which is rather significant. Even when the plaintiff was fixed with 
notice that the firm’s business had been running at a loss and had accumulated a 
very large volume of debts as disclosed by the recitals in the deed of dissolution 
which tvas placed in his hands, the purchaser did not insist that the consideration 
which he was paying should be utilised for the discharge of at least some of the debts. 
We are therefore satisfied that the plaintiff was not a transferee in good faith and 
that the transfer itself was a scheme by the transferor with the knowledge and con- 
currence of the transferee to put the property out of the reach of the creditors. 
The result therefore would be that the plaintiff’s suit was liable to be dismissed 
for the reason that the defence plea invoking section 53 (i) of the Transfer of Pro- 
perty Act was made out. 

What remains for consideration is a point of law that was raised on behalf 
of the appellant that a transfer which is voidable under section 53 (i) of the Trans- 
fer of property Act can be avoided only by a suit filed by a creditor impugning 
the transfer on behalf of himself and the other creditors and not by way of defence 
to a suit under Order 21, rule 63, Civil Procedure Code, by a claimant whose 
application has been rejected in summary proceedings under Order 21, rules 
58 to 61, Civil Procedure Code. 

Section 53 (i) of the Transfer of Property Act, as it stands at present, is, as 
amended by the Transfer of Property Act (XX of 1929). As part of the argu- 
ment on this head was based on a comparison of the provisions of the section before 
and after the same was amended, we shall set out in parallel columns section 53 (i) 
as it stood before it was amended in 1929 and as it stands as amended : 

Section 53 (1) as tl stood before the Amending Act, 1929. Section 53 (1) as it stands after the Amending Act 

1929. 

“ Every transfer of immoveable property made “ Every transfer of immoveable property made 
with intent to defraud prior or subsequent trans- with intent to defeat or delay the creditors of 
ferees thereof for consideration or co-owners or the transferor shall be voidable at the option 
other persons having an interest in such pro- of any creditor so defeated or delayed, 
perty or to defeat or delay the creditors of the 
transferor, is voidable at the option of any person 
so defrauded or delayed. 

Nothing in this sub-section shall impair the rights 
of a transferee in good faith and for considera- 
tion. 

Nothing in this sub-section shall affect any law 
for the time being in force relatmg to insol- 
vency. 

■Where the effect of any transfer of immoveable A suit instituted by a creditor (which term 
property is to drfraud, defeat or delay includes a decree-holder whether he has or has 
any such person, and such transfer is made gra- not applied for execution of his decree) to 

tvutously or for a grossly madequate conside- avoid a transfer on the ground that it has 

ration, the transfer may be presumed to have been made with intent to defeat or delay the 

been made with such mtent as aforesaid. creditors of the transferor, shall be mstituted 

on behalf of, or for the benefit of) all the 
creditors.” 

Nothing contained in this section shall impair the 
rights of any transferee in good faith and 
and for consideration.” 

Two points were made by the learned counsel in support of this submission ; 
the first being independent of the amendment effected by the Act of 1929 and the 
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other based on the provision as amended. The former was based on the impact 
of the nature of the proceedings under Order 21, rules 58 to 61, ‘Civil Procedure 
Code, and of the order that would be passed therein and particularly of the 
questions that would arise in a suit under Order 21, rule 63, Ci%^ Procedure Code 
to set aside summary orders ; while the latter was based on the amendment by 
which a creditor’s suit was required to be in a representative capacity. 

It would be seen that so far as the first point was concerned, the amendment 
made no change and that if the learned Counsel were right the position would 
have been the same even on the section as it stood before it was amended. It was 
conceded that on the section as it stood prior to the amendment, there was a direct 
decision against this argument, of a Full Bench of five Judges of the Madras High 
Court as early as 1920 {Ramaswami Chettiar v. Mdlappa Reddiar)'^, which had been 
consistently followed by every other High Court in India up to this date without 
any doubt or dissent. Learned Counsel however mged that this Court was not 
precluded from considering the correctness of this decision notwithstanding i t 
having held the field for over forty years wthout question. As a legal proposition. 
Counsel is undoubtedly right, but the question is whether any reasons have been 
adduced before us to consider that that decision was wrong. 

We shall be presently setting out the reasoning on which it is contended that 
an attaching creditor who has succeeded in the summary proceedings under Order 
21, rules 58 to 61 cannot, in a suit to set aside the summary order imder Order 
21, rule 63, raise by way of defence the plea that the sale in favour of the plaintiffs 
— ^the transferee-claimant is vitiated by fraud imder section 53 ( i ) of the Transfer 
of Property Act, but before doing so it is necessary to point out that this very argu- 
ment was urged before the Full Bench referred to and after elaborate consider- 
ation, rejected by them. 

Now the argument as regards the inference to be drawn from the nature of 
the enquiry in the smnmary proceedings for investigatmg claims to property which 
has been attached is briefly as follows : Section 53 of the Transfer of Property 
Act assumes that there is a real transfer intended to pass title to the transferee but 
that the transfer is vitiated by firaud which renders it voidable. In the summary 
proceedings under Order 21, rules 58 to 61, having regard to the terms of rule 
61, the Court is concerned only with the question as to whether the transferee is 
in possession of the property in his own right and not on behalf of the judgment- 
debtor. When a transfer is real, though it is liable to be impeached as a fraud on 
creditors, and the transferee has entered into possession, he would succeed in the 
summary proceedings, -with the result that it is the defeated attaching creditor who 
would have to figure as a plaintiff. If he figures as a plaintiff the suit would have 
to be in a representative capacity, that is, under Order i, rule 8, Civil Procedure 
Code. In every case, therefore, when a transfer is real but is liable to be set aside 
^der section 53 (i) or the provisions of Order 21, rules 58 to 61, Civil Procedure 
Code the transferee is bound to succeed in the summary proceedings and the attach- 
ing decree-holder would have to figure as a plaintiff and the suit would be a 
yepresentetive suit. From this it is said that it follows that in no case can an attach- 
ing creditor who defends a suit to set aside a summary order in his favour resist it 
on the plea of fraud under section 53 (i). 

It would however be seen that this last step which is vital for the argument 
to have force does not follow, for the argument does not proceed on any construc- 
terms of section 53 (i) nor on any legal theory as to the mode or pro- 
cedure by which the intention to avoid the transaction which the attaching creditor 
^ ^ voidable at his instance may be expressed or enforced. The argument 

iTOuld only establish that if the Court investigating claims under Order 21, rule 
58, etc. conformed strictly to the terms of those provisionsfthe transferee under a 
real sale would succeed in those proceedings and he ■would be a defendant and 
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need not be a plaintiff in suits to set aside the sununary order under Order 21, 
rule 63, This line of reasoning does not take into account at least the following 
possibilities : 

(i) The claim or objection by the transferee may be rejected, not on 
the merits but because it has been designedly or unnecessarily delayed {vide Order 
21, rule 58, Civil Procedure Code). It is certainly not the contention of Learned 
counsel that when there is a rejection of a transferee’s claim under this provision 
the order of rejection is any the less final and has got to be set aside by a suit con- 
templated by Order 21, rule 63, Civil Procedure Code in order to overcome the 
effect of that finality. 

(2) The Court making the summary enquiry might come to an erroneous 
conclusion that the transfer is sham and not real or that the transferee is in possession 
for the benefit of the judgment-debtor. In the suit filed by the transferee to set 
aside this erroneous order, the plaintiff would have to establish his title and even 
if he succeeds in showing that the sale to him was real and effective, still the ques- 
tion would remain whether, having regard to the circumstances of the transfer, 
the same is not voidable under section 53 (i). Thus there would be occasions 
when a defeated transferee whose transfer is real might have to figure as a plaintiff 
in a suit to set aside a summary order under Order 2 1 , rule 63, Civil Procedure 
Code. 

(3) The attaching decree-holder might raise in the summary proceedings 
two alternative defences to a transferees claim (a) that the sale was sham and 
nominal and tlierefore the possession of the transferee was really on behalf of the 
judgment-debtor, and (b) that even if the sale be real and intended to pass title it 
was voidable as a fraud on creditors. It is, no doubt, true that the second or the 
alternative defence is not open in the claim proceedings, but if however the same 
were erroneously entertained and an order passed, rejecting the claim of the transferee, 
the same would nevertheless be an order which would have to be set aside by a suit 
by the defeated transferee and he cannot ignore it. 

It would thus be seen that the entire argument as regards the impact of the 
nature of the enquiry under Order 21, rule 59, on the defences which would be 
open in a suit under Order 2 1 , rule 63, depends on two factors : (i) the summary 
order being passed on the merits and not because the making of the claim was 
designedly or unnecessarily delayed, and (2) the summary order being right on the 
merits and strictly in conformity to the provisions of the Code. 

As we have already pointed out, the points urged before us as regards the 
scope of the enquiry into claim petitions was also the subject of elaborate argument 
md consideration by the learned Judges of the Madras High Court in the Full 
Bench. Sadasiva Ayyar, J. classified the cases of transferees who failed in their 
•claim petitions and had to file suits to set aside summary orders under Order 21, 
rule 63 under three heads : (a) Where the transferee was a mere benamidar ; (b) 

Where he was a fraudulent transferee in possession ; and (c) Where he was a fraudu- 
lent transferee not in possession. The learned Judge said : 

“ A creditor decree-holder, who is in most cases a stranger, cannot reasonably be expected to 
loiow of his own knowledge whether a transfer by his judgment-debtor is only fraudulent or is wholly 
nominal or partly nominal and partly fraudulent, and whether the transferee is in possession and if in 
possession, whether he is so for himself or for the judgment-debtor. He would therefore, usually both 
m the claim-petition and in the suit which aftenvards arises out of the order against the claimant, be 
obliged to raise and bejustified in raising alternatively all the pleas open to him, and the Court which 
decided the claim against the claimant might, in its conclusions on each of the three points, be either 
right or wrong. ” 

He further pertinently pointed out that to hold that a plea based on the transfer 
being voidable under section 53 (i) could not be raised in defence to a suit to set 
aside a summary order would mean that “ the creditor decree-holder would be 
in a much worse position for his success in the summary claim proceedings than 
if he had lost in those proceedings,^’ 

Section 53 (i) of the Transfer of Property Act rendered the transaction voidable 
• at the instance of the creditors if the transfer was effected with the particular intent 



I] ABDUL SHUKOOR SAHEB V, PAPA RAO {Rajagopala Ayyangar, J.). 1 79 

specified and the statute does not prescribe any particular method of avoidance. 
Referring to this the learned Judges- observed : 

“ If the creditor knowing^ of the transfer applies for attachment ; the application is sufficient 
evidence of his intention to avoid it ; if he only hears of the transfer when a claim-petition is preferred 
^der Order 21, rule 58, and still maintains his right to attach, that again is a sufficient exercise of 
his option to avoid and entitles him to succeed in the subsequent suit under rule 63.” 

They further pointed out that 

“ the suit under rule 63 is by the unsuccessful party to the claim-petition ‘ to establish the right 
which he claims to the prope^ in dispute Whether this suit be instituted by the attaching decree- 
holder or by the transferee-claimant, it must equally be decided in favour of the former if the transfer is 
showi to have been fraudulent ; because in consequence of the fraudulent character of the transfer 
and its avoidance by the judgment-creditor, the result is that the transferee has not the right which he 
claims, namely, to hold the property free from attachment in execution by the judgment-creditor”. 

The learned Judges based their conclusion on this and on several other lines 
of reasons which we consider unnecessary to set out, but it is sufficient to say that 
we are in entire agreement with all of them. There is therefore no substance in 
the point that there is anything in section 53 ( i ) as it originally stood which precluded 
a defence by an attaching creditor to a suit to set aside a summary order under 
Order 2 1, rule 63 that the sale in favour of the plaintiff is vitiated by fraud of the 
type specified in the earlier quoted provision and the amendment has admittedly 
made no change in this matter. 

It was next urged that the third paragraph of the amended section 53 (i) 
has effected a change in the law and that thereafter transfers voidable under ist 
paragraph of section 53 (i) could be avoided only in suits filed by a defeated or 
delayed creditor as plaintiff suing on behalf of himself and other creditors. We 
consider that there is no substance in this objection either. 

We shall first refer to the purpose of the amendment. In decisions rendered 
prior to the amendment, there were a large number in which it was held, following 
certain English cases decided with reference to 13 Eliz. Ch. 5 on which section 
.53 (1) was based, that suits by creditors for avoiding a transfer under section 53 (r) 
was a representative action. To that general rule however, an exception was 
recognised in a number of decisions when the suit was to set aside a summary order 
"Under Order 21, rule 63 and was brought by an attaching decree-holder against 
whom an adverse order had been made in the summary proceedings, it being held 
that such a suit need not be in a representative capacity. The decisions on this 
point were however not uniform. It was merely to have a uniform rule and to 
avoid these conflicting decisions that the third paragraph was inserted so that 
after the amendment the rule that a suit by a creditor should be brought in a 
representative capacity would apply as much to a suit to set aside a summary order 
under Order 21, rule 63 as to other suits. It was not suggested that there was 
anything in the terms of the amended section 53 ( t ) ^v■hich referred to a defence to 
a suit and, in fact, learned Counsel did not contend that if a defence under section 
53 (t) could be raised by a defeated attaching creditor such a defence had to be in a 
representative capacity, and we consider that learned Counsel was correct in this 
mbmission. From a provision as to how a plaintiff, if he filed a suit, should frame 
it, We can see no logical process by which it could be held that a defendant cannot 
impugn the validity of the sale which is voidable at his instance. We have, there- 
fore, no hesitation in rejecting the legal point urged on behalf of the appellant. 

The result is that the appeal fails and is dismissed with costs. 

V.S. Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. J. Imam, K. Subba Rao, N. Rajagopala Ayyanoar and 
J. R. Mudhoikar, JJ. 

Laxman Purshottam Pimputkar . . Appellant* 

V. 

The State of Bombay and others . . Respondents. 

Bombay Watan Act, section 79 — Revisional Jurisdiction under — Whether administrative and open to revision 
or review bv Government — Bombay Revenue Jurisdiction Act (X of 1876), section 4 (a) — Bar of suit under — 
Nature and scope of. 

The order of the Collcetor under section 12 of the Watan Act is not an administrative order but a 
quasi-judicial order and can be rectified or modified or set aside by the Commissioner in appeal or by 
the State Government in Revision under section 79. The Collector’s declaration has to be supported 
by reasons in writing and therefore it follotvs that it can be made only after holding an enquiry, which 
means that the Collector has to hear both the parties and consider sueh evidence oral and documentary 
as may be adduced. The procedure must therefore be considered as quasi-judicial in character. 

When an authority exercises its revisional powers it necessarily aets in a judicial or quasi-judicial 
opacity and finality attaches to such orders. In the absence of any express provision empowering 
it to review the order the impugned order made by the Government is ultra vires and beyond its jurisdic- 
tion. 

Where something done or an order made is no act or order in law at all because it is without jurisdic- 
tion and null and void the provisions of section 4 of the Bombay Revenue Jurisdiction Act (X of 1876) 
arc not attracted. It is settled law that the civil Courts have the power and jurisdiction to consider 
and decide whether a tribunal of limited jurisdiction has acted within the ambit of the powers conferred 
upon it by the statute to which it owes its existence, or whether it has transgressed the limits placed on 
those powers by the Legislature. 

Gullapallt Nageswara Rao \. Andhra Pradesh Road Transport Corporation and another, (1959) S.C.J. 967 : 
(1959) 2 M.L.J. (S.C.) 156: (1959) 2 An.W.R. (S.C.) 156: (1959) 1 S.C.R.319, referred to. 

Appeal by Special Leave from the Judgment and Decree dated the 1 yth 
February, 1955. of the Bombay High Court in Second Appeal No. 1533 of 1952. 

P. K. Chakravarlhi, Advocate, for B. C. Misra, Advocate, for Appellant. 

JV. S. Bindra, Senior Advocate {S. B. Jathar, Advocate, and P. D. Menon, 
Advocate, for R. H. Dhebar, Advocate, with him), for Respondent No. i. 

K. V. Joihi and Gar.pat Rai, Advocates, for Respondents Nos. 2 to 4. 

The Judgment of the Court was delivered by 

Mudhoikar, J. — ^This is an appeal by Special Leave from the judgment of the 
High Court of Bombay affirming the decree of the District Judge, Thana, setting 
aside the decree in favour of plaintiff-appellant. 

The relevant facts which are nol onger in dispute are these : The plaintiff’s 
family are grantees of the Patilki Watan of some villages in Umbergaon taluka 
of Thana District of Maharashtra, including the villages of Solsumbha, Maroli 
and Vavji. Defendants 2 to 4 also belong to the family of the plaintiff. The plaintiff 
represents the seniormost branch of the family while the defendants 2 to 4 represent 
other branches. The dispute with which we are concerned in this appeal relates 
to the Patilki of Solsumbha. Under the Bombay Hereditary Offices Act, 1874 
(Bombay Act III of 1874) person who actually performs the duty of a here- 
ditary office for the time being is called an Officiator. It is common ground that 
the Officiator had been selected from the branch of the plaintiff from the year 1870 
in which year the propositus Krishna Rao Pimputkar dieff. After his death he 
was succeeded by his eldest son Vasudev upon whose death in 1893 his eldest son 
Sadashiv was the Officiator. Sadashiv died in 1901 and was succeeded by the 
Purshottam, who was Officiator till the year 1921 when, because of the disqualifica- 
tion incurred by him, a deputy was appointed in his place. After the death of 
Purshottam in 1940 his son the plaintiff-appellant Laxman became, the Officiator. 


* G.A. No. 206 of 1960. 


I3th December, 1962. 
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In the year 1914 the descendants of Krishnarao, who were till then joint, 
effected a partition of the family poverty which consisted of Inam and Watan lands 
in various villages including the villages of Solsmnbha, Maroli and Vayji. The 
doctunent embodying the partition is Exhibit 49. Under that partition lands 
which had so far been assigned for remuneration of the Patilki of Solsmnbha were 
allotted to the branch of the defendants while some other lands were given to the 
branch of the plaintiff. It -would appear that Purshottam had not subscribed to 
the partition deed in the beginning but later on he appears to have acquiesced in 
it and apparently for this reason it has been held by the Courts below that he was 
a party to the partition. It may be mentioned that after Purshottam had incurred 
a disqualification, the deputies who acted for him were not allowed to take posses- 
sion of the lands of Solsmnbha which are now in dispute in spite of the objections 
raised by these persons. They were instead allowed a remimeration of Rs. 240 
per annum which was to be paid by the members of the family in possession of the 
Watan lands. This position continued tiU 1946. 

It may be mentioned that after the death of Purshottam the plaintiff was ini- 
tially appointed Patil for five years. But eventually he was appointed Officiator 
for life. 

In the year 1944 the plaintiff moved the Government, vide Exhibit 47, for the 
exemption of the Watan lands which were in the possession of defendants 2 to 4 
and for making them over to him. The Government, after causing some enquiry 
to be made, resmned those lands by its order dated 9th October, 1946, Exhibit 36, 
and directed their restoration to the plaintiff. The defendants thereafter moved 
the Government for reconsideration of that order. The Government eventually 
modified its previous order by directing that the defendants 2 to 4, who were in 
possession of the lands, should continue to retain it but that they should pay such 
amount of rent as may be fixed by Government from time to time. This order 
was passed on and May, 1 947, and by -virtue of that order the rent payable by defen- 
dants 2 to 4 was raised from Rs. 240 to Rs. 1,000. The plaintiff thereupon instituted 
the suit out of which this appeal arises for a declaration that the order of the Govern- 
ment dated and May, 1949, and an ancillary order dated 1st March, 1949, are null 
and void and inoperative ; that the defendants should remove “ all obstructions 
and hindrances caused to the property acquired by the plaintiff as Watan grant 

and that they should give the same into the plaintiff’s possession ” ; that the 

defendants should render to the plaintiff the account of the income from his pro- 
perty and pay him the costs of the suit. 

The suit was resisted by the defendants, the first of whom was the State of 
Bombay, (now Maharashtra) on various grounds. The main pounds were that 
the orders complained of were administrative orders and no suit lies to set them 
aside, that the suit -svas barred by the pro-visions of section 4 {b) of the Bombay 
Act X of 1876 and that the suit was barred by limitation. It may, however, be 
mentioned that when the defendants preferred an appeal before the District Judge 
^ey confined their attack to the decree to one ground only and that was about the 
competence of Government to re-consider the order of 1946* 

The plaintiff’s contention is that the order made by the Government on gth 
October, 1946 was a judicial order passed by the Government in exercise of its 
revisional jurisdiction under section 79 of the Watan Act and that it -^vas not compe- 
tent to the Govenunent to revise or review that order in the absence of a provision 
in the Act empowering the Government to do so. 

It is not disputed that alienation of Watan lands without the sanction of the 
Government is prohibited by section 5 of the Watan .Act. Similarly the alienation 
<jf Watan lands assigned as remuneration wthout the sanction of the Government 
is prohibited by section 7 of the Act. Section 1 1 empotvcrs the Collector, after 
recording his reasons in %vriting, to declare certain types of alienations to be null 
and void. Section 12 provides that it shall be lawful for the Collector whenever * 
tt may be necessary in carrying out the provisions of certain sections, incl ^ * 
section 1 1 (a) to summarily evict any person \vrongfulIy in possession of any 
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or (b) to levy any rent due by any person in the manner that may be prescribed 
in any law for the time being in force for tlic levy of a revenue demand. According 
to the defendants the discretion conferred upon the Collector by section 12 cither 
to evict a person in wrongful possession of any land or to require him to pay rent 
with respect to it .is of an administrative nature and, therefore, the order of the 
Collector made under section 12 can be varied from time to time by the Collector 
or can be challenged l)y the party aggrieved onlydn the manner provided by the 
Act, that is, by preferring an appeal or an application in revision and in no other 
manner. Undoubtedly, if the order is of an administrative nature it would be 
beyond the purv'icw of the jurisdiction of the civil Court. The first question to 
be considered is whether the order of a Collector under section 12 is administrative 
in character. It has to be borne in mind that before action is taken under section 
12, the Collector has to make a declaration under section ii. This declaration 
has to be supported by reasons in_ writing and, therefore, it follows that it can be 
made only after holding an enquiry which means that the Collector has to hear 
both the parties and consider such evidence, oral and documentary, as may be 
adduced by them before him. So far, therefore, the procedure must be considered 
as quasi-judicial in chararter. Tliis Court has held in Gullapalli Nageswara Rao v. 
Andhra Pradesh Road Transport Corporation & another^ as well as recently in Board of 
High School and Intermediate Education, U.P. v. Ghanshyam Das Gupta^, that an order 
will be deemed to be of quasi-judicial character not only when there is a contest 
between one individual and another but also when the contest is between an authority 
purporting to do an act and a person opposing it provided the statute imposes a. 
duty on the authority to act judicially. Section 12 undoubtedly confers discretion 
on the Collector to make an order of one of two kinds, after he declares that an alie- 
nation is null and void. The order of the Collector in exercise of his discretion 
affects the rights of parties to property and is further open to challenge before the 
Commissioner and the State Government under sections 77 and 79 of the Watan 
Act respectively. It is therefore difficult to appreciate how the order can be 
regarded as administrative. Mr. Bindra who appears for the State, however, con- 
tends that though the enquiry contemplated by section 1 1 may be regarded as a 
qUasi-judicial proceeding the ultimate decision of the Collector either to restore 
the property to the Watandar or to confirm the possession of the person in actua 1 
possession thereof and make him liable to pay rent is not the exercise of a quasi- 
judicial function but is purely an administrative function. He contends that the 
Collector has to exercise his discretion one way or the other in the light of the policy 
of the Government and reffrs in this connection to the provisions of section 74 of 
the Watan Act. That section provides that the proceedings of the Collector shall 
be under the general control of the Commissioner and of the State Government. 
It may be borne in mind, however, that the Collector has been given various kinds 
of powers and is required to perform numerous duties under the Act, some of which 
are administrative in character. Since the decision taken by the Collector cannot 
properly be reached by exercising the ap^ ellate jurisdiction of the Commissioner 
and of the State Government, as the case may be, it was necessary to incorporate a 
general provision of this kind. The right of appeal conferred by section 77 extends 
only to decisions of the Collector or other authorities inferior to the Collector only 
in respect of decisions rendered by them after investigation recorded in writing and 
not against each and every decision rendered by them. Section 73 of the Act 
requires investigation to be recorded in writing in respect of orders made under 
certain parts of the Act. But apart from that provision there are other protdsions 
like section 1 1 which provide for recording of reasons in writing which by implica- 
tion also require investigation by the Collector. These provisions do not represent 
the totality of the Collector’s power under the Act. Section 74 is thus clearly a 
provision which relates to orders made by the Collector without making any 
investigation in writing. ' This provision, therefore, does not assist the defendants. 


1. (1959) S.C.J. 967 : (1959) 2 M.L.J. (S.C.) 2. (1963) 2 S.C.J. 599 : A.I.R. 1962 S.C. 

156 : (1959) 2 An.W.R. (S.C.) 156 : (1959) 1 1110. 

S.C.R. 319. 
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Relying upon the decision in Robinson & others v. Minister of Town and Country 
Planning^, and other decisions in that category Mr. Bindra contended that the Collec- 
tor’s quasi-judicial function ended with the declaration that the alienation was 
null and void and the decision pursuant to it which he took under section 12 thereof 
was purely administrative. Apart from the fact that the decision in Robinson’s case^, 
and other decisions taking similar view have been criticised in England (see Griffith 
and Street, Principles of Administrative Law, page 168 and Robson, Justice and 
Admnistrative Law, page 533) we may point out that the scheme of the statute 
^vhich ^vas considered is those decisions is different from that of Part II of the Watan 
Act which contains sections ii and 12. The Town and Country Planning Act, 
1944, with which the Robinson’s case^ deals confers a discretion on the Minister to 
accept wholly or wth modification or reject a scheme prepared by a local authority. 
For a certain purpose that Act requires that the Minister has to cause an enquiry 
to be made by the Inspector or to make an enquiry himself and it has been held 
that such an enquiry is quasi-judicial in nature. After the enquiry is made it is 
for the Minister to exercise his authority under the Act and to accept wholly or 
in a modified form or reject the scheme. The Courts in England have held that 
proceedings under the Act arc administrative in nature except to the limited extent 
that the enquiry is to be made in consonance with the principles of natural justice. 
Whether the view taken by the Courts in England is right or wrong it is sufficient 
to say that the nature of proceedings as well as \vhat is required to be done under 
the English Act is something quite Afferent from the nature of proceedings or %vhat 
is required to be done under the relevant provisions of the Watan Act. Here, as 
Mr. Bindra himself concedes, the whole of the enquiry is not administrative in 
character. In fact its foundation is a Us between two parties : a Watan dar out of 
possession and an alienee in possession of Watan property. When the final order 
is made by the Collector under section 12 this Us comes to an end and, therefore, 
there is no scope for the contention that any part of the proceeding is administrative 
in character. Even in an ordinary suit there are matters w'hich are in the discretion 
of the Court, as for instance, awarding costs or fixing the rate of interest or of granting 
one relief instead of another. But merely because discretion is conferred on it in 
dea ling with a particular matter, it cannot be contended that while exercising that 
discretion the Court acts otherwise than in the exercise of its judicial function. The 
proceedings before the Collector are of course not judicial but they are certainly 
quasi-judicial and where the Collector has to exercise a discretion for giving effect 
to his decision that a certain alienation is null and void it would not be permissible 
to say that all of a sudden his act ceases to be a quasi-judicial act and becomes an 
administrative one. The declaration made by him under section 1 1 that an aliena- 
tion is null and void is by itself of httle help to the Watandar and can be effectuated 
Only after an order is made by the Collector under section 12. The provisions of 
these two sections are thus interlinked and it is difficult to conceive that as the 
proceedings progress their quasi-judicial nature degenerates into an administrative 
One. We may recapitulate that the Collector’s order under section 12 is appealable 
but not so the order of the Minister. This, in our opinion, is an important distinc- 
tion between the class of cases of which Robinson’ s case^ is repreesentative, and the 
present case. 


We may refer to the decision in Gullapalli Mageswara Ra<(s case-, tvhere this 
Court has considered the decision in Robinson’s case^ as also that in Franklin v. Minister 
f Town and Country Planning^. While dealing with the argument advanced before 
^t that the Government, in eonsidering a scheme provided for road transport si-rvice 
todcr section 68 (c) of the Afotor Vehicles Act, was discharging an administra^ve 
lunction, one of us (Subba Rao, J.) speaking for the majority of the Court has 
observed as follows 


“ A comparison of the procedural steps under both the Acts brings out in bold relief the natoc 
Of the enquiries contemplated under the two statutes. There, there js no /», no personal hearing and 
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even the public enquiry contemplated by a third party is presumably confined to the question of sta 
tutory requirements, or at any rate was for eliciting further information for the Minister. Here, there 
is a clear dispute between the two parties. The dispute comprehends not only objections raised on 
public grounds, but also in vindication of private rights and it is required to be decided by the State 
Government after giving a personal hearing and following the rules of judicial procedure. Though 
tlierc may be some justification for holding, on the facts of the case before the House of Lords that that 
Act did not contemplate a judicial act — on that question we do not propose to express our opinion — 
there is absolutely none for holding in the present ease that the Government is not performing a judicial 
act. Robson in ‘Jusfice and Administrative Law’, commenting upon the aforesaid decision, makes the 
following observation at page 533 : ‘ It should have been obvious from a cursory glance at the New 
Towns Act that the rules of natural justice could not apply to the Minister’s action in making an ordc r, 
for the simple reason that the initiative lies wholly with him. His role is not to consider whether an 
•order made by a local authority should be confirmed, nor docs lie have to determine a controversy 
between a public authority and private interests. The responsibility of seeing that the intention of 
Parliament is carried out is placed on him. ’ ” 

The aforesaid observations explain the principles underlying that decision and that 
principle cannot have any application to the facts of this ease. In ‘ Principles of 
Administrative Law ’ by Griffith and Street, the following comment is found on 
the aforesaid decision : After considering the provisions of section i of the New 
Towns Act, 1946, the authors say — 

“ Like the town planning legislation, this differs from the Ifbusing Acts in that the Minister is a 
party throughout. Further, the Mmister is not statutorily requires to consider the objections. It is 
obvious, as the statute itself states, that the creation of new towns is of national interest. ” {pagts 
349-350). 

After concluding the above passage he observed : 

“ It is therefore clear that Franklin’s case''- is based upon the interpretation of the provisions of 
that Act and particularly on the ground that the object of the enquiry is to further inform the mind of 
the Minister and not to consider any issue between the Minister and the objectors. The decision in 
that case is not of any help to decide the present case which turns upon the construction of the provi- 
sions of the Act. For the aforesaid reasons, we hold that the State Government’s order under s ection 
68-D' is a judicial act. ” 

As we have already said the scheme of certain sections of Part II of the Watan Act, 
including sections ii and 12 also discloses that a judicial or quasi-judicial duty is 
imposed on the Collector to decide what is in effect a lis or quasi lis between the 
Watandar and the alienee of the Watan land. We must, therefore, hold that the 
whole process, including the order made under section 3 of the Act, is a quasi- 
judicial one and not administrative as contended for by the defendants-respondents. 

Since the order made by the Collector under section 1 2 is not an administrative 
order but a quasi-judicial order it can be rectified or modified or set aside by the 
Commissioner in appeal or by the State Government in revision under section 79. 
It is not a kind of order which can be reached under section 74. Section 79 provides 
that the State Government may call for and examine the record of the proceedings 
of any officer for the purpose of satisfying itself as to the legality or propriety of any 
order passed and may reverse or modify the order as it seem fit or if it seems necessary 
may order a new enquiry. Now, in the year 1 91^ when the plaintiff moved the 
State Government by petition it returned the petition to him on 28th November, 
1944, with the remark that he should apply to the Collector of Thana in the first 
instance and then if necessary to the Commissioner, Northern Division. The 
plaintiff was also informed that if he was not satisfied with the orders passed, he 
may approach the Government, presumably by preferring an application for revi- 
sion. At the foot of the letter rule 1 1 of the Petition Rules was set out, the relevant 
portion of which runs thus : 

“ Government, however, will not receive a petition on any matter, unless it shall appear that the 
petitioner has already applied to the Chief Local Authority, and where such exists, to the controlling 
authority. The petitions to the chief local and to the controlling authorities or copies of them 
and the answers to or orders upon those petitions, in original, or copies of them, must be annexed to 
all petitions addressed to Government 

The plaintiff sent a reply to the aforesaid letter of the Government on 1 5th December, 
1944, and enclosed with it a copy of the application made by him to the Collector, 
T h^a , together with his order of 20th March, 1925 and said : 


1 . L.IL.(1948) A.C. 87. 
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‘.‘.In 1 924' a revision application to the Collector of Thana was preferred. The Collector in his 
reply informed us on the authority of the Commissioner’s decision that our case could not be considered 
(Order No. W.T.N. No. 5 of 1925 Copy enclosed Exhibit 7). It is against this order that the present 
appeal is being submitted. the Collector has informed us on the authority of the Commissioner 
iwe thinh it is no use approaching the Commissioner again against the ver%' decision already confirmed 
by him. 

■ ‘>1, therefore, approach Government rvith a request that a full and proper justice be done to my 
case which both on the question of facts and of law deserves careful consideration. 

With reference to paragraph 2 of your letter it may be mentioned that we have already approached 
the Collector of Thana and copy of his order was attached to my previous petition also. It is being 
resubmitted for your kind considerations. ” > 

After receitdng this letter the Government caused a thorough enquiry to be made 
■by the'revenue officials in the presence of the parties and after giving them oppor- 
tunity to adduce such evidence as they ttished to. The proceedings of the sub- 
•ordinate officers, along with their reports, tvere in due course submitted to the 
Government and it was on- the- basis of this report that' the Government made an 
wderj in. October, 1946,- restoring possession of the Watan lands to the 'plaintiff. 
It is' true that the order does not say that it was passed imder section 12 (a) of the 
Actifead' with section 79 'thereof, but since both these provisions taken togefher 
give power to the Government to make an order of the kind which it made in October', 
19463 its order must be held to have been made under those provisions. When an 
authority exercises its revisional .powers it necessarily acts -in a judicial or quasi- 
judicial capacity. Therefore, the Government’s .order of October, 1946, must be 
•deenied^to be a judicial or a quasi-judicial order. Such an order cannot be set 
aside or revised or modified just as an administrative order can be under section 74. 
Finality attaches to the Government’s order under section 79 and in the absence 
•of any express provision empowering it to review the order ^ve are clear that the 
.subsequent order made by the Government on 2nd May, 1947, is ultra vires and 
beyond its jurisdiction. We must, however, notice the contention raised, though 
faintly, by Mr. Bindra that the Government could not be deemed to have dealt 
Avith the matter in a quasi-judicial capacity under section 79 because the order 
revised by it was more than 20, years old. It is sufficient to say that no period of 
lunitation is specified in the Act for preferring an application for revision. Of 
•course, normally the Government would not interfere unless moved within reason- 
able time. But, what should be considered as a reasonable time in a particular 
case. would be a matter entirely for the Govermnent to consider. Apparently 
in this case the Government thought that it had strong reasons for interfering even 
■after a long lapse of time and that is why it interfered. 

Mr.‘ Joshi who appears for the defendants 2 to 4 sought to support the decision 
■of the High Court by resort to the provisions of section 4 (a) of the Bombay Revenue 
Jurisdiction Act, 1876. ’ That section reads thus : 

“Subject to the.e.xceptions'hereinafter appearing, no Civil Court shall exercise jurisdiction as to 
any of the following matters : 

, (a) claims against 'the Government relating to any property appertaining to the office of any 

nereditary officer appointecl or recognised under Bombay Act No. Ill of 1874 or any other law for 
the time being in force, . . .' ” 

He points out that in the plaint, the plaintiff has specifically sought relief against 

Skte Government , and in this connection referred to prayers, r and 2iof the 
plaint.', in' prayer No. i the plaintiff sought a declaration to the effect that the 
•ordeppassd by the -Government on 2nd May, 1947 and ist March, 1949, are null 
•and void and inoperative,' In.parayer No. 2 he asked 'that all the defendants be 
•ordered to remove “their obstructions and.hindrances ” to the possession of the pro- 
perty which is the plaintiff’ s Watan property, and further ordered to deliver the pos- 
session of the property to liim. It seems to us, hosvever, that prayer No. i -was really 
redundant because if the orders referred to therein were without jurisdiction and 
thus null and void it \'vas.not necessary to set them aside. Therefore, by making a 
prayer of that kind it cannot be said that the plaintiff had sought any relief against 

^ State Government. As regards the second prayer it seems to us that the in- 
scj— 24 
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elusion of tlie State Government therein was a slip because it is nobody’s case that 
the Government is in possession of the lands or is actively obstructing the plaintifT 
in getting back its possession. We would, therefore, read the second prayer as 
referring to defendants 2 to 4 only. Reference ivas also made by learned counsel 
to the third prayer in which the plaintiff has asked for the accounts to be taken 
of the income obtained Iiy tlie defendants from 6th January, 1942, till the date of 
suit and subsequently. Here again, though the defendants generally have been 
refen'ed to, the plaintiff must be deemed to have meant only those defendants 
who -were in actual physical possession of the property and earning income there- 
from and enj'oying it. It ^vas, however, represented to us that during the period of 
possession defendants 2 to 4 have been crediting certain amount to the treasury for 
paying tlie remuneration of the Officiator and since they will be entitled to the- 
credit for these amounts the Government was a necessary party. In our opinion 
that question lias no relevance to prayer No. 3 made by the plaintiff. What he- 
wants is the accounts of rents and profits and he is not concerned with any claim 
which defendants 2 to 4 may have against the Government. Therefore, considering- 
all these prayers together we are of opinion that no relief was in fact sought against 
the Government and it ivas made only a formal party to the suit. If that view is 
correct the provisions of section 4 (a) of the Bombay Revenue Jurisdiction Act,. 
1876, will not stand in the way. 

This Court, ivhilc dealing with an objection that the suit was barred by the- 
provisions of section 4 (c) of the Bombay Revenue Jurisdiction Act has observed, 
recently in Ramrao Jankiram Kadam v. The Stale of Bombay'^, as follows : — 

“ As to the applicability of section 4 (c), it would be noticed that resort to the Civil Courts is barred' 
only as regards certain specified classes of suits in which the validity ofsalcs for arrears of Land Revenue- 
are impugned. The classes so specified are those in which the plaintiff seeks to set aside sales on 
account of irregularities etc. other than fraud. The proidsion obviously assumes tliat there is in exis- 
tence a sale though irregular under which title has passed to the purchaser and that that sale has to be- 
set aside, on grounds other than fraud, before the plaintiff can obtain relief. 'VN^here however there 
is only a purported sale which does not pass title and the suit is for recovery of possession of property 
ignoring such a sale, the provision and the bar that it creates have no application. ” 

Thus it would be clear that where something done or an order made is no act or- 
order in law at all because it is without jurisdiction and null and void, the pro- 
visions of section 4 are not attracted. We may, however, refer to a decision of this- 
Court in Shrimant Sardar Bhujangarao Daulatrao Ghorpadev. Shnmant Malojirao Daulairao 
Ghorpade and others^, which is claimed to support the contention of the defendants.. 
In that case a suit was instituted by a Saranjamdar in which the representatives 
of two other branches of the Saranjam family and the pro-vince of Bombay were- 
impleded as defendants. It was alleged by the plaintiff that a certain resolution 
passed by the Government in the year 1936 modifying the previous resolutions- 
passed by the Government in the years 1891 and 1932 by declaring that the portion 
of the estate held by the branches shall be entered as de facto shares and that each, 
share shall be continuable hereditarily as if it were a separate Saranjam estate was. 
ultra vires and for a further declaration that the plaintiff had the sole right to all 
pri-vileges appertaining to the post of Saranjamdar and also sought an injunction 
restraining the defendants from doing any act in contravention of the plaintiff’s- 
right. The suit was held by this Court to be barred by section 4 of the Bombay 
Revenue Jurisdiction Act. This Court held that the suit was a suit against the 
Crown and also a suit relating to lands held as Saranjam -within the meaning oT 
section 4 of the Bombay Revenue Jurisdiction Act and that civil Courts had no 
jurisdiction to entertain it. Further this Court held that the plaintiff could not be- 
given reliefs against defendants i and 2 alone as the right claimed against these 
defendants could not be divorced from the claim against the Government and consi- 
dered separately. The decision in the Province of Bombay v. Hormusji ManeklaP 
was cited before this Court in support of the contention that civil Courts have juris- 
diction to decide whether the Government acted in excess of its powers. Bose J.,. 


1. G. A. No. 67 of 1956 decidd on 26th 
September, 1962. 


2. (1952) S.G.J. 125 : (1952) S.C.R. 402. 

3. (1948) 1 M.L.J, 134; L.R. 74I.A. 103. 
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who delivered the judgment of the Court, however, expressed the opinion that 
that decision would not apply and then he observed as follows ; — 

“As pointed out by Strangman K.G., on behalf of the plaintiff-respondent, ‘authorised ’ must 
mean ‘ duly authorised ’ , and in that particular case the impugned assessment would not be duly 
authorised if the Government Resolution of 1 1th April, 1930, purporting to treat the agreement relied 
on by the respondent as cancelled and authorising the levy of the full assessment was ultra vires under 
section 211 of the Land Revenue Code. Thus, before the exclusion of the Civil Court’s jurisdiction 
imder section 4 (A) could come into play, the Court had to determme the issue o? ultra vires. Conse- 
quently, their Lordships held that that question was outside the scope of the bar. But the position 
here is different. We are concerned here with section 4 {a) and under that no question about an 
authorised act of Government arises. The section is general and bars all ‘ claims against the Crown 
relating to lands held as Saranjam. ’ That is to say, even if the Government’s act in relation to such 
lands yras ultra vires, a claim impugning the validity of such an act would fall within the scope of the 
e.\clusion in clause (a) provided it relates to such land. ” 

It is settled law that the civil Courts have the power and jurisdiction to consider 
and decide whether a tribunal of limited jurisdiction has acted within the ambit 
of the powers conferred upon it by the statute to which it owes its existence or whe- 
ther it has transgressed the limits placed on those powers by the Legislature. The 
decision in Hormusji M.aneklaVs case^, proceeds on the basis of this rule. There 
are a number of decisions in the books in which this principle has been stated and 
followed. One such decision is The Secretary of State v. Mask & Co. in which the 
Judicial Committee has observed thus : 

“ It is settled law that the exclusion of the jurisdiction of the civil Courts is not to be readily 
inferred, but that such exclusion must either be explicitly expressed or clearly implied. It is also well 
settled that even if jurisdiction is so excluded, the civil Courts have jurisdiction to examine into cases 
where the provisions of the Act have not been complied with, or the statutory tribunal has not acted 
in conformity with the fundamental principles of judicial procedure. ” (page 614). 

We do not think that it was the intention of this Court to ovemile a rule which 
has been firmly established. Had that been the intention, we would have found 
a fuller discussion of the question. 

In the course of the judgment Bose, J., pointed out that there was difference of 
opinion in the Bombay High Court as to whether section 4 is attracted if the only 
relief sought against the Government is a declaration and expressed agreement with 
the view that section 4 applies even where the relief sought against Government 
is only a declaration. As we have pointed out this part of the judgment does not 
help the defendants’ case because no declaration against the Government was at 
all necessary. Indeed the plaintiff could ignore the two orders complained of by 
him as being without jurisdiction and nuU and void and proceed to seek the relief 
of possession on the strength of the earlier order made by the Government in October, 

1946. 

For these reasons we reverse the decision of the High Court which affirmed 
that of the District Court and restore the decision of the trial Court. Costs through- 
out will be borne by the defendants. 

K.L.B. Appeal allowed.. 
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sum of Rs. 24,000 paid by the vendee on his being put into possession shall be deemed to be forfeited 
and the agreement cancelled. On a claim by the vendor to forfeit those amounts. 

I/M : It cannot be assumed that because there is a stipulation for forfeiture the amount paid 
must bear the character of a deposit for due performance of the contract. The claim to forfeit the 
amount ofRs. 24,000, may be adjudged in the light of section 74 of the Contract Act which enacts a 
uniform principle applicable to all stipulations naming amounts to be paid in case of breach, and 
•stipulations by way of penalty. The covenant for forfeiture of Rs. 24,000 is manifestly a stipulation by 
way of penalty. Section 74 applies to stipulations for forfeiture of amounts deposited or paid under 
the contract. Duty not to enforce the penalty clause but only to award reasonable compensation is 
statutorily imposed upon Courts by section 74. The Court has jurisdiction to award such sum only 
as it considers reasonable not exceeding the amount specified in the contract as liable to forfeiture. 

Section 74 declares the law as to liability upon breach of contract where compensation is by 
agreement of parties pre-determined or w'hcrc there is a stipulation by way of penalty. But the appli- 
cation of the enactment is not restricted to eases where the aggrieved party claims relief as a plaintiff. 
Use of the expression “ to receive from the party %vho has broken the contract ” docs not predicate 
that the jurisdiction of the Court to adjust amounts which have been paid by the party in default can- 
not be e-xcrciscd in dealing with the claim of the party complaining of the breach of contract. The 
Court has to adjudge in every ease reasonable compensation to which the plaintiff is entitled from the 
defendant on breach of contract. Such compensation has to be ascertained having regard to the 
conditions existing on the date of the breach. 

Abdul Gani (S Co. v. Trustees of the Port of Bombay, I.L.R. (1952) Bom. 747 and Katesa Aiyar v. 
Appavu Padaj^ach, I.L.R. 3 Mad. 178, overruled. 

Appeal from the Judgment and Decree dated the 22nd August, 1957, of the 
Punjab High Court (Circuit Bench) at Delhi in Civil Regular First Appeal 
No. 37-D of 1952. 

M.C. Setalvad, Attorney-General for India (M.L. Bagai, S.K, Mehta and K.L: 
Mehta, Advocates with him), for Appellant. 

Mohan Behari Lai, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

t 

Shah, J. — ^By a registered deed of lease dated 19th, May 1927 — ^which was 
renewed on 30th January, 1947 — the Delhi Improvement Trust granted lease hold 
rights for go years to one Dr. M.M. Joshi in respect of a plot of land No. 3, ‘ E ’ 
Block, Qarol Bagh, Delhi, admeasiuring 2433 sq, yards. Dr. Joshi constructed a 
building on the land demised to him. Chandrawati, widow of Dr. Joshi, as guar- 
dian of her minor son Murli Manohar, by sale-deed dated 21st April, 1947, sold 
the leasehold rights in the land together with the building to Lala Balkrishan Das — 
who will hereinafter be referred to as ‘ plaintiff ’ — ^for Rs. 63,000. By an agree- 
ment dated 21st March, 1949, the plaintiff contracted to sell his rights in the land 
and the building to Seth Fateh Ghand — hereinafter called ‘ the defendant.’ It 
was recited in the agreement that the plaintiff agreed to sell the bulling together 
with “ pattadari ” rights appertaining to the land admeasuring 2433 sq, yards for 
Rs. 1,12,500, and that Rs. 1,000 were paid to him as earnest money at the time of 
the execution of the agreement. The conditions of the agreement were : 

“ (1) I, the executant, shall deliver the actual possession, i.e. complete vacant possession o 
kothi (bungalow) to the vendee on the 30th March, 1949, and the vendee shall have to give another 
cheque for Rs. 24,000 to me : out of the sale price. 

(2) Then the vendee shall have to get the sale (deed) registered by the 1st June, 1949. If, 
on account of any reason, the vendee fails to get the said sale-deed registered by the 1st June, 1949, 
then this sum of Rs. 25,000 (twenty-five thousand) mentioned above shall be deemed to be forfeited 
and the agreement cancelled. Moreover, the vendee shall have to deliver back the complete vacant 
possession of the kothi (bungalow) to me, the executant. If due to certain reason, any delay takes 
place on my part m the registration of the sale-deed, by the 1st June, 1949, then I, the executant, shall 
be liable to pay a further sum of Rs. 25,000 as damages, apart from the aforesaid sum of Rs. 25,000 to 
the vendee and the bargain shall be deemed to be cancelled. ” 

The southern boundary of the land was described in the agreement as “ Bungalow 
of Murli Manohar Joshi.” 

On 25th March, 1949, the plaintiff received Rs. 24,000 and delivered posses- 
sion of the building and the land in his occupation to the defenant, but the sale of 
the property was not completed before the expiry of the period stipulated in the 
agreement. Each party blamed the other for failing to complete the sale accord- 
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ing to the terms of the agreement. Alleging that the agreement -^vas rescinded 
because the defendant had committed default in performing the agreement and the 
sum of Rs. 25,000 paid by the defendant stood forfeited, the plaintiff in an action 
filed in the Court of the Subordinate Judge, Delhi, claimed a decree for possession 
of the land and building described in the plaint, and a decree for Rs. 6,500 as com- 
pensation for use and occupation of the building from 25th March, 1949 to 24tli 
January, 1950, and for an order directing enquiry as to^compensation for use and 
occupation of the land and building from the date of the institution of the suit 
until delivery of possession to the plaintiff. The defendant resisted the claim con- 
tending inter alia that the plaintiff having committed breach of the contract could 
not forfeit the amount of 25,000 received by him nor claim any compensation. 
The trial Judge held that the plaintiff had failed to put the defendant in possession 
of the land agreed to be sold and could not therefore retain Rs. 25,000 ixceived by 
him under the contract. He accordingly directed that on the plaintiff depositing 
Rs. 25,000 less Rs. 1,400 (being the amount of mesne profits prior to the date of the 
suit) the defendant do put the plaintiff in possession of the land and the building- 
and awarded to the plaintiff future mesne profits as the rate of Rs. 140 per mensem 
from the date of the suit until delivery of possession or until expiration of three years 
from the date of the decree -whichever event first occurred. In appeal the High 
Court of Punjab modified the decree passed by the trial Court and declared “ that 
the plaintiff was entitled to retain out of Rs. 25,000 paid by the defindant under 
the sale agreement, a sum of Rs. 11,250 ” being compensation for loss suffered by 
him and directed that the plaintiff do get from the defendant compensation for 
use and occupation at the rate of Rs. 265 per mensem. The defendant has appealed 
to this Court with certificate under Article 133 (i) {a) of the Constitution. 


The first question which falls to be determined in this appeal is as to who com” 
mitted breach of the contract. The plaintiff’s case as disclosed in his pleading and 
evidence -was that he had agreed to sell to the defendant the lease-hold rights in 
the land and building thereon purchased by hun from Murli Manohar Joshi by 
sale deed dated 21st April, 1947, that at the time of execution of the agreement the 
defendant had inspected the sale deed and the lease executed by the Improve- 
ment Trust dated 30th Januaiy, 1947 and the “ sketch plan ” annexed to the lease, 
that the plaintiff had handed over to the defendant a copy of that plan and had 
put the defendant in possession of the property agreed to be sold, but the defendant 
despite repeated requests failed and neglected to pay the balance remaining due 
by him and to obtain the sale deed in his favour. The defendant s case on the 
other hand was that the plaintiff had agreed to sell the area according to the measure- 
ment and boundaries in the plan annexed to the lease granted by the Improwment 
Trust and had promised to have the southern boundary demarcated and to have a 
boundary wall built, that at the time of the execution of i the agreement of sale 
the plaintiff did not show him the sale deed by -^vhich he had purchased the pro- 
perty, nor the lease obtained from the Improvement Trust in favour of Dr. Josln 
nor even the “ sketch plan ”, that the plaintiff had given him a copy of the shetcu 
PJan ” not at the time of the execution of the agreement, but three or four days 
after he was put in possession of the premises and that on measunng the site in the 
light of the plan he discovered that there was a “shortage on the soutlmm side 
opposite to Rohtak Road ”, that thereupon he approached the plaintitt and re- 
peatedly called upon him to put him in possession of the land a.s sho-^yn in the plan 
and to get the boundary wall built in his presence but the plaintiff neglected ^ 'lo so. 
We have been taken through the relevant evidence by counsel and we agree with tftc 
conclusion of the High Court that the defendant and not the plaintiff conunittcd, 
^reach of the contract. 


The defendant’s case is founded primarily on two pleas . 

^ (i) that the plaintiff offered to sell land not according to the ^“cription in wriUM agree- 

'"ent, but according to the plan appended to the Improvement Trust lease, and that he— the detenaant 
—•accepted that offer, and 

plaintiff had undertaken to have the soutlrem boundar>- domarcated and a boun ar>' 
built thereon. 
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If the case of the defendant be true, it is a singular circumstance that those covenants 
are not found incorporated in the written agreement nor are they referred to in 
any document prior to the date fixed for completion of the sale. The defendant 
was put in possession on 25th March, 1949 and he paid Rs. 24,000 as agreed. If 
the plaintiff did not put the defendant in possession of the entire area which the latter 
had agreed to buy, it is difficult to believe that the defendant would part with a 
large sum of money which admittedly was to be paid by him at the time of obtaining 
possession of the premises, and in any event he would have immediately raised a 
protest in writting that the plaintiff had not put him in possession of the area agreed 
to be delivered. It is implicit in the plea of the defendant that he knew that the 
southern boundary was irregular and that the plaintiff rvas not in possession of 
the area, agreed to be sold undcr.the agreement. Why then did the defendant not 
insist that the terms pleaded by him be incorporated in the agreement ? We find 
no rational answer to that question ; and none has been furnished. The story 
of the defendant that he agreed to purchase the land according to ‘ the measure- 
ment and boundaries ’ in the Improvement Trust Plan without even seeing that 
plan, is impossible of acceptance. • 

It is common ground that according to this plan the land demised was rectangu- 
lar in shape admeasuring 140' X 160' though the conveyance was in respect of 2433 
sq. yards only. Manifestly if the land conveyed to the predecessor-in-interest of 
the plaintiff was a perfect rectangle the length of the boundaries must be inaccurate, 
for the area of a rectangular plot of land 140' X 160' would be 2488 sq. yards and 8 
sq. feet and not 2433 sq. yards. The plaintiff had purchased from his predecessor- 
in-interest land admeasuring 2433 sq. yards and by the express recital in the agree- 
ment the plaintiff agreed to sell that area to the defendant. At the request of the 
plaintiff the trial Court appointed a Commissioner for measuring the land of which 
possession Was delivered to the defendant, and according to the Commissioner 
the land “ admeasured 141/142 ’ by 157/158 feet ”. The Commissioner found 
that two constructions — a latrine and a garage — on the adjacent property belonging 
to Murli Manohar Joshi “ broke the regular line of the southern boundary .” The 
fact that the southern boundary was irregular must have been noticed by the defen- 
dant at the time of the agreement of sale and in any event soon after he obtained 
possession the defendant did' not raise any objections in that behalf. His story 
that he had orally called upon the plaintiff repeatedly to put him in possession of 
the land as shown in the Improvement Trust plan cannot be believed. The 
defendant’s case that a part of the land agreed to be conveyed was in the possession 
of Murli Manohar Joshi was set up for the first time by the defendant in his letter 
dated 17th June, 1949. On ist June, 1949, the defendant informed the plaintiff 
by a telegram that the latter was responsible for damages as he had failed to com- 
plete the contract. The plaintiff by a telegram replied that he was ready and willing 
to perform his part of the contract and called upon the defendant to obtain a sale 
deed. The defendant then addressed a letter on 9th June, 1949 to the plaintiff 
informing him that the latter had to get the document executed and registered after 
giving clear title by ist June, 1949. To that letter the plaintiff replied that the 
defendant had inspected the title deeds before he agreed to purchase the property 
and had satisfied himself regarding the plaintiff’s title thereto and that the defen- 
dant had never raised any complaint about any defect in the title of the plaintiff. 
The defendant’s Advocate replied by letter dated 17th June, 1949 : 

“ This is true that my client paid Rs. 25,000 and got possession of the kothi on the clear imder- 
standing that your client has clear title of the entire area mentioned in the agreement of sale and sketch 
map attached to it. Long before 1st June, my client noticed that a certam area of the Kothi under 
sale is under the possession of Shri Murli Manohar Joshi on which his garage stands. Again on the 
pme side Shri Murli Manohar Joshi has got latrines and there is clear encroachment on the land 
included in the sale. I t was clearly understood at the time of bargain that vacant possession of the 
entire area under sale will be given by your client. My client was anxious to put a wall on the side of 
Shri Murli Manohar Joshi and when he was actually starting the work this difficulty of garage and 
latrine came in. Your client was approached * * ” 

One thing is noticeable in this letter : according to the defendant, there was a. 
sketch-plan ” attached to the agreement of sale, and that it was known to the 
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parties at the time of the agreement that a part of the land agreed to be sold had 
Iseen encroached upon, before the agreement by Murli Manohar Joshi. If there 
had been an “ understanding ” as suggested by the defendant and if the plaintiff 
had, in spite of demands made in that behalf by the defendant, failed to carrj’’ out 
the agreement or understanding, we would have expected this version to be set 
up in the earliest commuication and not reserved to be set up as a reply to the 
plaintiff’s assertion that the defendant had never complained about any defect 
in the title of the plaintiff. According to the -written agreement the area agreed 
to be conveyed was 2433 sq. yards and the land was on the south bounded by the 
Taungalow of Murli Manohar Joshi. It is common ground that the defendant was 
put in possession of an area exceeding 2433 sq. yards, and the land is within the 
four boundaries set out in the agreement. But the defendant sought to make 
out the case at the trial that he had agreed to purchase land according to the Im- 
provement Trust plan — a factwhich is not incorporated in the agreement, and which 
has not been mentioned even in the letter dated 17th June, 1949. The assertions 
made by the defendant in his testimony before the Court, show that not much re- 
liance can be placed upon his word. He stated that the terms of the contract relat- 
ling to forfeiture of Rs. 25,000 paid by him in the event of failure to carry out the terms 
• of the contract were never intended to be acted upon and were incorporated in 
the agreement at the instance of the writer who wrote the deed. This plea was 
inever raised in the -written statement and the -writer of the deed was not ques- 
'tioned about it. The defendant is manifestly seeking to add oral terms to the 
“written agreement which have not been referred to in the correspondance at the 
'earliest opportunity. We therefore agree -with the High Court that the plaintiff 
carried out his part of the contract to put the defendant in possession of the land 
-agreed to be sold, and was -willing to execute the sale-deed, but the defendant failed 
to pay the balance of the price, and otherwise to show his willingness to obtain a 
■conveyance. 

The claim made by the plaintiff to forfeit the sum of Rs. 25,000 received by 
him from the defendant must next be considered. This’sumof Rs. 25,000 consists of 
two items — Rs. 1,000 received on 21st March, 1949, and referred to in the agreement 
as ‘ earnest money ’ and Rs. 24,000 agreed to be paid by the defendant to plaintiff 
as “ out of the sale price ” against delivery of possession and paid by the defendant 
to the plaintiff on 25th March, 1949, when possession of the land and building was 
'delivered to the defendant. The plaintiff submitted that the entire amount of 
Rs. 25,000 was to be regarded as earnest money, and he claimed to forfeit it on the 
•defendant’s failure to carry out his part of the contract. This part of the case of 
the plaintiff was denied by the defendant. 

The Attorney General appearing on behalf of the defendant has not 
■challenged the plaintiff’s right to forfeit Rs. 1,000 which were expressly named and 
paid as earnest money. He has, however, contended that the covenant which 
gave to the plaintiff the right to forfeit Rs. 24,000 out of the amount paid by the 
•defendant was a stipulation in the nature of penalty, and the plaintiff can 
retain that ammmt or part thereof only if he establishes that in consequence 
of the breach by the defendant, he suffered loss, and in the view of the Court 
the amount or part thereof is reasonable compensation for that loss. We 
agree with the Attorney-General that the amount of Rs. 24,000 was not 
of the nature of earnest money. The agreement expressly provided for 
payment of Rs. 1,000 as earnest money, and that amount was paid by the 
•defendant. The amount of Rs. 24,000 was to be paid when vacant possession 
eff the land and building was delivered, and it was expressly referred to as “ out of 
the sale price ”. If this amount was also to be regarded as earnest money, there 
^ reason why the parties would not have so named it in the agreement of sale . 
We are unable to agree ^vith the High Court that this amount was paid as security 
Jor due performance of the contract. No such case appears to have been made out 
iin the plaint and the finding of the High Court on that point is based on no evidence . 
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It cannot be assumed that because there is a stipulation for forfeiture the amount 
paid must bear the cliaracter of a deposit for due performance of the contract. 

The claim made by the plaintiff to forfeit the amount of Rs. 24,000 may be 
adjudged in tlic light of section 74 of the Indian Contract Act, -which in its material 
pai t provides : — 

“ tVhcii a contract has been broken, if a sum is named m the contraet as tlic amount to be paid 
in case of such breacli, or if tlic contract contains any other stipulation by tv'ay of penalty, the party 
complaining of the breacli is entillc-d, wlicthcr or not actual damage or loss is proved to have been 
caused thereby, to receive from the party who has broken the contract reasonable compensation not 
exceeding the amount so named or as the case may be, the penalty stipulated for. ” 

The section is clearly an attempt to eliminate the somewhat elaborate refinemets 
made under the English Common La^v in distinguisliing between stipulations 
providing of payment of liquidated damages and stipulations in the nature of penalty. 
Under tire Common La^v a genuine pre-estimate of damages by mutual agreement 
is regarded as a stipulation naming liquidated damages and binding between the 
parties : a stipulation in a contract in ierrorem is a penalty and the Court refuses to 
enforce it, awarding to the aggrieved party only reasonable compensation. The 
Indian Legislature has sought to cut across the web of rules and presumptions under 
the English Common Law, by enacting a uniform principle applicable to all stipula- 
tions naming amounts to be paid in case of breach, and stipulations by way of penalty. 

The second clause of the contract provides that if for any reason tlie vendee 
fails to get the sale deed registered by the date stipulated, the amount of Rs. 25,000 
(Rs. 1,000 paid as earnest money and Rs. 24,000 paid out of the price on delivery 
of possession) shall stand forfeited-and die agreement shall be deemed cancelled. 
The cot enant for forfeiture of Rs. 24,000 ismanifestly a stipulation by tvay of penalty. 

Section 74 of the Indian Contract Act deals with the measure of damages in 
ttvo classes of cases (i) where the contract names a sum to be paid in case of breach 
and (ii) where the contract contains any other stipulation by way of penalty. We aie in 
tire present case not concerned to decide whether a contract containing a covenant 
of forfeiture of deposit for due performance of a contract falls within the first class. 
The measure of damages in the case of breach of a stipulation by rvay of penalty is 
by section 74 reasorrable compensation not exceeding the penalty stipulated for. 
In assessing damages the Court has, subject to the limit of the penalty stipualted, 
jurisdiction to award such compensation as it deems reasonable ha-ving regard to, 
all the circumstances of the case. Jurisdiction of the Court to award compensation 
in case of breach of contract is unqualified except as to the maximum stipulated 
but compensation has to be reasonable, and that imposes upon the Court duty to 
award compensation according to settled principles. The section undoubtedly 
says that the aggrieved party is entitled to receive compensation from the party 
rvho has broken the contract, whether or not actual damage or loss is proved to have 
been caused by the breach. Thereby it merely dispenses with proof of “ actual 
loss or damage it does not justify the aw'ard of compensation when in consequence 

of the breacli no legal injury at all had resulted, because compensation for breach 
of contract can be aivarded to make good loss or damage which naturally arose in. 
the usual course of things, or ivhich the parties knew -when they made the contract, 
to be likely to result fiom the breach. 

Before turning to the question about the compensation ivhich may be awarded 
to the plaintiff, it is necessary to consider ivhether section 74 applies to stipulations 
for forfeiture of amounts deposited or paid under the contract. It was urged that 
the section deals in terms ivith the right to receive from the party who has broken 
the contract reasonable compensation and not the right to forfeit what has alreadyi 
been received by the party aggrieved. There is hoivever no warrant for the assump- 
tion made by some of the High Courts in India, that section 74 applies only to case s 
■where the aggrieved party is seeking to receive some amount on breach of contrac t 
and not to cases where upon breach of contract an amount received under the con - 
tract is sought to be forfeited. In our judgment the expression “ the contract 
contains any other stipulation by way of penalty ’* comprehensively applies to every 



11 


FATEH CHAND V . balkishan dass {Shah, J.). 


193 


covenant involving a penalty \vhether it is for payment on breach of contract oF 
money or delivery of property in future, or for forfeiture of right to money or other 
property already delivered. Duty not to enforce the penalty clause but only to- 
award reasonable compensation is statutorily imposed upon Courts by section 74. 
In all cases, therefore, where there is a stipulation in the nature of penalty for for- 
feitirre of an amount deposited piursuant to the terms of contract which expressly 
provides for forfeiture, the Court has jurisdiction to award such sum only as it consi- 
ders reasonable, but not exceeding the amount specified in the contract as liable to 
forfeiture. We may briefly refer to certain illustrative cases decided by'hhe High 
Courts in India -ivhich have expressed a different view. 

In Abdul Gani & Go., v. Trustees of the Port of Bombay^, the Bombay High Court 
observed as follo\vs : — 

“It will be noticed that the sum which is named in the contract either as penalw or as liquidated 
damages is a sum which has not already been paid but is to be paid in case of a breach of the contract. 
AVith regard to the stipulation by tv-ay of penalty, tlie Legislature has chosen to qualify ‘ stipulation ’ 
as ‘ any other stipulation ’ , indicating that the stipulation must be of the nature of an amount to be 
paid and not an amount already paid prior to the entering into of the contract. The section further 
provides that a party complaining of a breach is entitled to receive from the party who has broken the. 
contract reasonable compensation not exceeding the amount so named or the penalty stipulated for. 
Therefore, the section clearly contemplates that the party aggrieved has to receive from the party in 
default some amoimt or something in the nature of a penalty ; it clearly rules out the possibility of the 
amount which has already been received or the penalty which has already been provided for. ” 

In JVatesen Aiyar v. Appavu Padayachi^, the Madras High Court seems to have 
held that section 74 applies where a sum is named as penalty to be paid in future in 
case of breach, and not to cases where a sum is already paid and by a covenant in 
the contract it is liable to forfeiture. 

In these cases the High Courts appear to have concentrated upon the words 
“ to be paid in case of such breach ” in the first condition in section 74 and did 
not consider the import of the expression “ the contract contains any other stipula- 
tion by way of penalty ”, which is the second condition mentioned in the section. 
The %vords “to be paid” ^vhich appear in the first condition do not qualify the second' 
condition relating to stipulation by ^vay of penalty. The expression “ if the contract 
contains any other stipulation by way of penalty ” widens the operation of the 
section so as to make it applicable to all stipulations by \vay of penalty, \vhether 
the stipulation is to pay an amount of money, or is of another character, as, for 
example, providing for forfeiture of money already paid. There is nothing in the 
expression \\"hich implies that the stipulation must be one for rendering something 
after the contract is broken. There is no ground for holding that the expression, 
“ contract contains any other stipulation by way of penalty ” is limited to cases 
of stipulation in the nature of an agreement to pay money or deliver property on- 
breach and does not comprehend covenants under which amounts paid or property 
delivered under the contract, which by the terms of the contract expressly or by 
clear implication are liable to be forfeited. 

Section 74 declares the law as to liability upon breach of contract where com- 
pensation is by agreement of the parties pre-determined, or where there is a stipula- 
tion by -vvay of penalty. But the application of the enactment is not restricted tO‘ 
cases where the aggrieved party claims relief as a plaintiff. The section does not 
confer a special benefit upon any party ; it merely declares the la^v that notsvith- 
standing any term in the contract pre-defeimining damages or providing for forfeiture- 
of any property by way of penalty, the Court will a^vard to the party aggrieved only 
reasonable compensation not exceeding the amoxmt named or penalty stipulated. 
The jurisdiction of the Court is not determined by the accidental circumstance^ of 
the party in default being a plaintiff or a defendant in a suit. Use of the expression 
“ to_ receive from the party who has broken the contract ” does not predicate thati 
the jurisdiction of the Court to adjust amounts which have been paid by the_ party 
to default cannot be exercised in dealing with the claim of the party complaining of 
breach of contract. The Court has to adjudge in every case reasonable compensa- 
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lion to which the plaintiff is entitled from the defendant on breach of the contract. 
Such compensation has to be ascertained having regard to the conditions existing on 
the date of the breach. 

There is no evidence that any loss was suffered by the plaintiff in consequence 
of the default by the defendant, save as to the loss suffered by him by being kept out 
of possession of the property. There is no evidence that the property had depre- 
ciated in value since the date of the contract provided ; nor ■was there esudcnce 
that any odaer special damage had resulted. The contract provided for forfeiture 
of Rs. 25,000 consisting of Rs. i ,000, paid as earnest money and Rs. 24,000 paid as 
a part of the purchase price. The defendant has conceded that the plaintiff 
was enti led to forfeit the amount of Rs. i,oou \s’hich was paid as 
•earnest money. We cannot hotvever agree with the High Court that 13 per cent 
of the price may be regarded as reasonable compensation in relation 
to the value of the contract as a whole, as that in our opinion is assessed on an arbit- 
rary assiunption. The plaintiff failed to prove tlie loss suffered by him in conse- 
quance of the breach of the contract committed by the defendant and we are unable 
to find any principle on -ivhich compensation equal to ten per cent of the agreed 
price could be a%varded to the plaintiff. The plaintiff has iDeen allowed Rs. 1,000 
■ivhich ■was the earnest money as part of the damages. Besides he had use of 
the remaining sum of Rs. 24,000, and ■^ve can rightly presume that he must have 
been deriving advantage from that amount throughout this period. In the absence 
therefore of any proof of damage arising from the breach of the contract, ■we are of 
opinion that ihe amoimt of Rs. 1,000 (earnest money) ■which has been forfeited, 
and the advantage that the plaintiff must have derived from the possession of tlie 
remaining sum of Rs. 24,000 during all this period would be sufficient compensation 
to him. It may be added that the plaintiff has separately claimed mesne profits 
for being kept out of possession for which he has got a decree and therefore the fact 
that the plaintiff ^vas out of possession cannot be taken into account in determining 
•damages for this purpose. The decree passed by the High Court aw'arding 
Rs. 11,250 as damages to the plaintiff must therefore be set aside. 

The otlier question which remains to be determined relates to the amount of 
mesne profits ■which the plaintiff is entitled to rcteive from the defendant ^\'ho kept 
the plaintiff out of the property after the bargain had fallen through. It is common 
grotmd that the defendant is liable for retaining possession to pay compensation from 
1st June, 1949, till the date of the suit and thereafter under Order 20, rule 12(c), 
Civil Procedure Code, till the date on which possession ^vas delivered. The trial 
Cotu-t assessed compensation at the rate of Rs. 140 per mensem. The High Court 
awarded compensation at the rate of Rs. 265 per mensem. In arrmng at this 
rate the High Comt adopted a highly artificial method. The High Court observed 
that erven though the agreement for sale of the property was for a consideration 
of Rs. 1,12.500 the plaintiff had purchased the property in 1947 for Rs. 63,000 and 
that at the date of the suit the amount could be regarded as “the value for ^vllich the 
property could be sold at any time. ” The High Court then thought that the 
proper rate of compensation for use and occupation of the house by the defendant 
when he refused to give up possession after failing to complete the contract should 
have some relation to the value of the property and not to the price agreed as sale 
price between the parties, and computing damages at the rate of five per cent on the 
value of ■the property they held that Rs. 3,150 was the annual loss suffered by the 
plaintiff by being kept out of possession, and on that footing awarded mesne profits 
at the rate of Rs. 265 per mensem prior to the date of the suit and thereafter. The 
plaintiff is undoubt^ly entitled to mesne profits from the defendant, and “ mesne 
profits ’ as defined in section 2 (12) of the Code of Cml Procedure are profits which 
the person in ■wrrongful possession of property actually received or might with ordinary 
•diligence have received therefrom, together tvith interest on such profits, but^ do 
jjot include profits due to improvements made by the person in -^sTongful possession. 
The normal measure of mesne profits is therefore the value of the user of land to 
Jie person in WTongful possession. The assessment made by the High Court of 
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'Compensation at the rate of five per cent of what thej"^ regarded as the fair value of 
the property is based not on the value of the user, but on an estimated return on 
-die value of the property, cannot be sustained. The Attorney-General contended 
that the premises were governed by the Delhi and Aj'mer-Merwara Rent Control 
Act XIX of 1947 and nothing more than the standard rent of the property assessed 
imder that Act could be a^varded to the plaintiff as damages. Norrnally a person 
in -wrongful possession of immoveable property has to pay compensation computed 
•on the basis of profits he actually received or A\ith ordinary diligence might have 
received. It is not necessary to consider in the present case -whether mesne profits 
.at a rate exceeding the rate of standard rent of the house may be a-warded, for 
there is no etidence as to -^vhat the ‘ standard rent * of the house is-as. From the 
■evidence on the record it appears that a tenant teas in occupation for a long time 
before 1947 of the house in dispute in this appeal and another house for an aggregate 
rent of Rs. i8o per mensem, and that after the house in dispute teas sold, the plaintiff 
received rent firom that tenant at the rate of Rs. 80 per mensem, and to the vendor 
-of the plaintiff at the rate of Rs. 1 06 per mensem. But this is not evidence of standard 
rent -within the meaning of Delhi and Ajmer-Merwara Rent Control Act XIX of 

1947- 

The Subordinate Judge atvarded mesne profits at the rate of Rs. 140 per mensem 
-and unless it is sho-im by the defendant that that was excessive sve would not be 
jtutified in interfering -v\ith the amount awarded by the Subordinate Judge. A 
slight modification, hotvever, needs to be made. The plaintiff is not only entitled 
-to mesne profits at the monthly rate fixed by the trial Court, but is also entitled to 
interest on such profits vide section 2 (12) of the Code of Ci\il Procedure. ^Ve, 
therefore, direct that the mesne profits be computed at the rate of Rs. 140 per mensem 
from 1st June, 1949, till the date on which possession -ivas delivered to the plaintiff 
(such period not exceeding three years from the date of decree) together ^\'ith 
interest at the rate of six per cent on the amount accruing due month after month. 

The decree passed by the High Court will therefore be modified. It is ordered 
tlmt the plaintiff is entitled to retain out of Rs. 25,000 only Rs. 1,000 received by 
Jum as earnest monc}", and that he is entitled to compensation at the rate of Rs. 140 
j)er mensem and interest on that sum at the rate of six percent as it accrues due month 
after month firom rst Jxme, 1949, till the date of delivery of possession, subject to 
the restriction prescribed by Order 20, rule 12 (i) ic) of the Cod of Ci-vil Procedure. 
Subject to these modifications, this appeal wiU be dismissed. In -vierv of the dmded 
-success, -we direct that the parties will bear their orvn costs in this Court. 

K.S. Subject to modification of decree. 

Appeal dismissed. 
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X. G. Das Gupt.\ and J. C. Shah, JJ. 

Xew Central Jute Mills Co., Ltd., and others . - Petitioners* 

V. 

The State of West Bengal and others •• Respondents 

Advocates-General. Andhra Pradesh, Madhya Pradesh and 
Maharashtra • - Interveners. 

Stamp Act {II of 1899) {as tunended in U liar Pradesh) — Sections 3 ‘and 19-A — Scope — Alorlgage execjUd in 
Pradesh relating to property in TVest Bengal bearing stamps over-printed with name of IVest Bengal utter- 
Pradesh Officer if can hold not to be duly stamped. 

In amending the Stamp Act -svhat the Uttar Pradesh State Legislature (liLc other State L^islature) 
■substantially did w-zs to treat the particular State as equivalent to “ In^a ’. Thus after the arnrad- 
fflent by the Uttar Pradesh Legislature the position in law is that execution of an instrument m Uttar 


• Petition No. 13 of 1962. 


17th January-, 1963 



, THE SUPREME COURT JOURNAL 


ig6 


[1964- 


Pradcsil is made tlie primary dutiable event and liability to stamp duty arises on such execution. Apart, 
from tliat, liability also arises ■where the instrument though executed out of Uttar Pradesh relates to 
property situated or any matter or thing done or to be done in Uttar Piadcsh and is received in Uttar 
Pradesh. -After the amendment of the Aet the liability on execution of the document can no longer be 
said to arise generally in India but must be held to arise in the particular State, where the instrument is 
executed. Such instrument can be said to be duly stamped only if it bears stamps of the amount and 
description in accordance with the law of the State concerned — the law including not only the Act but 
also the Rules framed under the Act. 

Section 19-A of the Uttar Pradesh Act in terms applies only to an instrument which after becoming 
chargeable in any Slate outside Uttar Pradesh becomes chargeable in Uttar Pradesh with a higher 
rate of duty. [IVhcrc tlic rate of duty in Uttar Pradesh is .same or even lower, no further duty is 
payable on such an instrument and ■where it is higher it ivill require to be stamped only with the excess 
and that m accordance ivith the laiv and Rules in force in Uttar Piadesh]. 

In the instant case the mortgage deed was c.\ccutcd in Uttar Pradesh, though it related to property 
in West Bengal and received m that State for registration. The first dutiable event was the execution, 
ivhich took place in Uttar Pradesh tlie second dutiable event was the receipt in West Bengal. When it 
came before the officers of Uttar Pradesh for decision whether it was duly stamped or not, the officers 
of Utt.ar Pradesh nere bound to hold that the instrument was not duly stamped as it did not bear 
Uttar Pradesh stamps. Tlie fact that the instrument had been stamped in accordance with the law 
of West Bengal could not justify a conclusion that it had been stamped in accordance ivith the law in 
force in India. 

Petition under Article 32 of the Constitutioit of India for the enforcement 
of Fundamental Right. 

C. K. Daphtarj, Solicitor-General of India {B. P. Maheshwari, Advocate with 
him), for Petitioners. 

B. Sen, Senior Advocate (S. C. Maztmdar, Advocate for P. K. Bose, Advocate, 
with him), for Respondent No. i. 

C. B. Agarwal and K. S. Hajela, Senior Advocates (C. P, Lai, Advocate, with 
them), for Respondents Nos; 2 to 6. 

T. V. R. Tatachari and P. D. Menon, Advocates, for Intert'ener No. i. 

B. Sen, Senior Advocate {S. P. Varma, Advocate for I. N. Shroff, Advocate 
tvith him), for Intervener No. 2. 

B. Sen, Senior Advocate (M. S. K. Sastri and R. H. Dhebar, Advocates, with him) 
for Inteiwener No. 3. 

The Judgment of the Court was delivered by 

Das Gupta, J . — ^Where an instrument executed in Uttar Pradesh and conse- 
quently liable to stamp duty -under the Indian Stamp Act as amended in Uttar 
Pradesh but relating to property in West Bengal bears stamps over-printed with the 
name of West Bengal comes before a public officer of Uttar Pradesh, is such officer 
right in holding that the instrument is not duly stamped in as much as it does not 
bear stamps over-printed with the name of Uttar Pradesh ? That is the principal 
question which has arisen in this petition under Article 32 of the Constitution. 

The first Petitioner, a Company incorporated under the Indian Company’s 
Act, with its registered office at Calcutta, is the owner of a factory at Varanasi in 
the State of Uttar Pradesh. The petitioners Nos. 2 and 3 are the shareholders 
of the first petitioner Company. The State of Uttar Pradesh having agreed to 
advance a loan of Rs 1,45,00,000 on the mortgage of the Company’s assets at its 
jute mills at Budge Budge and at Ghusuri, all situated in West Bengal, the deed of 
mortgage was executed at Lucknow in the State of Uttar Pradesh on 22nd March, 
1957. To this deed the first petitioner affixed stamps of the value of' Rs. 1,08,751 
purchased fi'om the Collector of Stamps, Calcutta. It was duly registered at Calcutta 
on 5th April, 1957. Thereafter, on 23rd March, 1957 by a deed executed 
between the first petitioner and the State of Uttar Pradesh a part of the mortgage 
property in West Bengal was released and in its place and stead a part of some 
properties of Uttar Pradesh were substituted. The deed of substitution was duly 
stamped and registered in Uttar Pradesh. No objection was thentaken to the 
stamp affixed on the original deed of mortgage. In i960 the first petitioner made a- 
request to the State of Uttar Pradesh to release a further part of the mortgage pro- 
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-perties included in the ori^al mortgage deed and to accept in their place and 
'Stead the assets and properties of the Company’s factory at Varanasi as substituted 
security. A draft deed for the substitution tvas sent by the first petitioner to the 
Collector of Varanasi for ascertaining the stamp duty payable on it and for getting 
the benefits of reduced rates of duty applicable in case of substitution of security. 
The Collector referred the matter to the Board of Revenue for adjudication of the 
Stamp duty on the document for substitution. Ultimately, the Board of Revenue, 
Uttar Pradesh, decided that as the original document had been executed at a place 
within Uttar Pradesh, it must bear stamps issued by the Uttar Pradesh Gkivern- 
ment. It rejected the argument that the document of 23rd March, 1957, was not 
an instrument and therefore could bear the stamps issued by the West Bengal Govern- 
•ment. The Board of Revenue held that the Company jvas liable to pay Rs. 1,74,000 
as stamps dut^’- on the docmnent dated 23rd March, 1957, before it can avail of the 
-concessional rate provided for in substituted security. Thereafter, the Collector 
of Varanasi, by a letter dated, 8th September, 1961, informed the first petitioner 
that the draft deed submitted by it was a substituted security chageable 
nmder Article 40 (c) of Schedule i-B of the Uttar Pradesh Stamp Amendment Act, 
1958, with a duty of Rs. 7,554 provided the original mortgage deed of 22nd March, 
1957 w'as “ first got properly stamped by pa}unent of deficit duty of Rs. 1.74,000 ”. 
Theletter ended jvith a request for deposit of the deficit of Rs. 1,74,000 on the mort- 
gage deed of 22nd March, 1957, and also for deposit of Rs. 7,554 for the deed of 
'substitution to be executed. This letter from the Collector \vas follo%ved by a letter 
dated 17th November, 1961, from the Tehsildar, Chandauli, Varanasi, demanding 
payment of Rs. 1,74,000 within a week of the receipt of the letter. On 30th 
November, the first petitioner replied to this letter asking for a month's time. 
The present petition was filed on 22nd December, 1961. 

Primarily, the petitioner’s case is that under the provisions of the Stamp Act a 
‘document cannot be said to be unstamped imless it comes ^rithin the mischief of 
■section 15 of the Act and so the Board of Revenue jvas ■wrong in holding that the 
mortgage deed of 22nd March, 1957, could not be said to be properly stamped 
unless it bore stamps of the value of Rs. 1,74,000 issued by the Uttar Pradesh 
'.Government. The order was also challenged as illegal on the ground that the peti- 
tioner had already paid stamp duty in West Beng^ to the extent of Rs. 1.08,751 
after proper adjudication thereof by the Collector of Stamps, Calcutta, based on 
the pro\asions of a circular dated 2nd August, 1954, issued by the State of West 
Ben^l.” Rule 3 of the Stamp Rules as framed by the Uttar Ifradesh Government 
(which pro^vided that duty has to be paid by means of stamps over-printed with 
the words “ Uttar Pradesh ” or the letters “ U. P.”) was also attacked as unconsti- 
tutional on the ground that it constituted an unreasonable restriction on the 
petitioner's fimdamental rights under Article 19 (i) (g) of the Constitution. 
Alternatively, it was contended that the circular of the West Bengal Government 
•^ted 2nd August, 1954, was null and void and the State of West Bengal had 
“ iUegaUy exacted the sum of Rs. 1,08,751 from the petiuoner without any autho- 
rity of law in that behalf” and had infimged the fundamental rights of the peti- 
tioner tmder Articles 19 (i) (/) and ig (i) (g) of the Constitution. 

The petitioner asks for (i) a -^mt of certiorari for the quashing of the order of 
the Board of Revenue dated i ith August, 1961 ; (ii) a ■writ in the nature of mandamus 
-directing respondents 3, 4 and 5, viz., Mr. Bhargava, Member, Board of Revenue, 
Uttar Pradesh, the Board of Revenue, Uttar Pradesh and the Collector of Varanasi 
to forbear from acting on the basis of the order dated nth August, 1961 j (iii) al- 
ternatively, a \vrit in the nature of mandamus directing the respondent No. i, the 
State of West Bengal to refund to the petitioner the sum of Rs. 1,08,751. 

The petition was resisted by the State of West Bengal as also by the other respon- 
■dents, i.e., the State of U. P. and its officers. 

On behalf of the State of Uttar Pradesh it was urged that the Board’s order 
■dated nth August, ig6i, was in accordance with la^v. It appears fi-om paragraph 
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19 of the counter-affidavit filed on behalf of the respondents 2 to 6 that the docu- 
ment in question, i.c., the original mortgage deed dated 22rid March, 1957, was 
impounded by the Inspector of Stamps, on gth August, 1961. 

The State of West Bengal denied that the circular dated August 2, 1954 was 
illegal and also that “ the State of West Bengal had illegally exacted the sum of 
Rs. 1 ,08,75 1 without authority of law.” In view of the importance of the questions 
raised, notices were issued to all the Advocates-General of the States and Advocates- 
General of several States appeared before us through their counsel. 

The learned Solicitor-General, who appeared in support of the petitioner, 
did not press the contention against the State of West Bengal. The only point 
seriously pressed by him was that on a proper interpretation of the provisions of the 
Stamp Act and the Rules framed thereunder it would be wrong to hold that the 
document required to be stamped tvith the stamps purchased from U. P. Govern- 
ment. The learned Solicitor-General did not address us on the question as regards 
the amount of the stamp duty. 

There cannot be any doubt that when it becomes necessary for any public 
officer of a State — ^using that word to mean an officer in charge of a public office — to- 
decide whether an instnunent is or is not “ duly stamped ” the law he has to apply 
is the Indian Stamp Act in the light of the appropriate modifications made by the 
State Legislature. So, when the Uttar Pradesh public officer had to decide in the 
present case whether ffie original mortgage deed was or was not “ duly stamped ” 
they had to examine for the pmpose the Indian Stamp Act as it stood after its 
amendment by the Uttar Pradesh Legislature. Section 3 of the Stamp Act creates 
a liability for stamp duty. Section 3 after its amendment by the U. P. Legislature 
stands thus : — 

“ 3. Subject to the provisions of this Act and the exemptions contained in Schedule 1, the following 
instruments shall be chargeable with duty ofthe amount indicated in that Schedule as the proper duty 
therefor, respectively, that is to say ; — 

(a) every instrument mentioned in that Schedule which, not having been previously executed 
by any person, is executed in the States on or after the first day of July, 1899 ; 

(i) every bill of exchange (payable otherwise then on demand) or promissory note drawn or 
made of the States on or after that day and accepted or paid, presented for acceptance or payment, 
or endorsed, transferred or otherwise negotiated, in the States ; and 

(c) every instrument (other than a bill of exchange, or promissory note) mentioned in that Sche- 
dule which, not having been previously executed by any person is executed out of the States on or after 
&at day, relates to any property situate, or to any matter or thing done or to be done, in the States and 
is received in the States : — 

Provided that except as otherwise expressly provided in this Act, and notwithstanding anything con- 
tained in clauses (a) and (c) of this section or in Schedule I or I-A the following instruments shall subject 
to the exemptions contained in Schedule 1-A or 1-B be chargeable with duty ofthe amount indicated 
in Schedule 1-A or 1-B as the proper duty therefor respectively, that is to say 

(oa) every instrument mentioned in Schedule 1-A or 1-B which not having been previously exe- 
cuted by any person was executed in Uttar Pradesh — 

(i) in the case of instruments mentioned in Schedule 1-A on or after the date on which the U.P. 
Stamp (Amendment) Act, 1948, came into force, and 

(ii) in the case of instruments mentioned in Schedule 1-B on or after the date on which the U.P. 
Stamp (Amendment) Act, 1952, comes into force. 

{bb) every instrument mentioned in Schedule 1-A or 1-B which not having been previously 
executed by any person, was executed out of Uttar Pradesh — 

(i) in the case of instruments mentioned in Schedule 1-A on or after the date on which the U.P, 
Stamp (Amendment) Act, 1948, came into force and 

(ii) in the case of instruments mentioned in Schedule 1-B on or after the date the U.P. Stamp, 
(Amendment) Act, 1952, comes into force, and relates to any property situated, or to any matter or 
thing done or to be done in Uttar Pradesh and is received in Uttar Pradesh : 

Provided also that no duty shall be chargeable in respect of 

(1) anyinstrumentexecutedby, oronbehalfof, orinfavourof, theGovemment in cases where, 
but for this exemption, the Government would be liable to pay the duty chargeable in respect of such 
instrument; 
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(2) any instrument for the sale, transfer or other disposition, either absolutely or by way of mort- 
gage or otherwise, of any ship or vessel, or any part, interest share or property of or in any ship or vessel 
registered under the Merchant Shipping Act, 1894, or under Act, XIX of 1838, or the Indian Regis- 
tration of Ships Act, 1841, (X of 1841), as amended by subsequent Acts.” 

Another important change in the legal position was effected by framing Rules 
under the Act. While section 74 empowers the State Government to make Rules 
relating to the sale of stamps, section 75 empowers the Government generally to 
make Rules “ to carry out generally the purposes of the Act.” Section 76 provides 
that all Rules made under the .Act shall be published in the official gazette and on 
such publication shall have effect as if enacted by the Act. Of the Rules framed 
by the Uttar Pradesh Government it is necessary to consider in the present case 
rule 3 which is in these %vords ; 

“ Excqjt as otherwise provided by the Stamp .Act or by these Rules — 

(j) all duties with ■svbich an instrument is chargeable shall be paid, and such payment shall be 
indicated on such instrument, by means of stamp issued by the Government for the purposes of the Act, 
and 

(ii) a stamp 'which by any word or words on the face of it is appropriated to any particular kind 
of instrument shall not be used for an instrument of any other kind . 

(2) There shall be two kinds of stamps for indicating the payment of duty svith which instruments 
are chargeable namely : — 

(a) impressed stamps over-printed with the words “ Uttar Pradesh” or the letters “ U.P. ” and 

(i) adhesive stamps over-printed with the letters “ U.P. ”; 

Provided that the payment of stamp duty on instruments, executed in any part of British India 
other than Uttar Pradesh and governed by section 19-A of the said Act, as amended in its application to- 
the Uttar Pradesh, may be indicated by such stamps as may be prescribed for use in that p>art to the 
extent of the duty payable there, the additional duty, if any chargeable in the Uttar Pradesh being 
paid by meats of stamps prescribed in this rule. Sub-rule (2) of this rule shall take effect from 1st 
April, 1942: — 

Provided further that aU impressed and adhesive stampsfor indicating the payment of duty with 
which instruments are chargeable and which are not over-printed wth the words “Uttar Pradesh” 
or “ U.P.” respectively, shall be consumed or exchanged at the treasuries in Uttar Pradesh, provided 
that they are undamaged and unspoiled, with over-printed stamps of the name and denomination and 
description before 1st April. 1942, after which date the use or exchange of impressed and adhesive 
stampjs not so over-printed, shall not be permissible, except to the extent indicated in the First Proviso.” 

The effect of section 76 afready mentioned above is that this nde operates as a part 
of the Stamp Act. In deciding whether the instrument had been duly stamped 
or not the public officer had to consider not only the provisions of the Act but also- 
the provisions of the Rules. The position that confronted the officers may be sum- 
marised thus : The document had been executed in Uttar Pradesh. So, it became 
liable to pay duty under section 3 (aa) of the Act as amended in Uttar Pradesh. 
Rule 3 required that the liability had to be discharged by using stamps over-printed 
with the words “ Uttar Pradesh ” or “ U. P.”. The instrument did in fact bear 
stamps over-printed with the ■words “West Bengal” and not %vith the words “ Uttar 
Pradesh ” or “ U. P.” The public officer was therefore bound to hold that it had 
not been stamped in accordance "^vith the law in force in Uttar Pradesh. 

On behalf of the petitioner it is urged that even so the officer should have held 
that the document was duly stamped. Reliance is placed for this contention on 
the definition of the words “ duly siamped ” in section {2) (ii) of the Act. The 
defimdon nms thus : — 

“ ‘ duly stamped ’ as applied to an instrument means that the instrument hears an adhesive or 
impressed stamp of not less than the proper amount and that such stamp has been affixed or used in 
accordance trith the law for the time being in force in India.” 

Leaving out of consideration for the present, the question of what should be the 
proper amount of the stamp, it is necessary to consider tvhether when the officer 
found that the stamp had not been affixed or used “ in accordance with the lav." 
for the time being in force in Uttar Pradesh he was entitled to say also that the 
stamp had not been affixed or used in accordance with the law for the time being 
in force in “ India ”. It is pointed out that like the Uttar Pradesh Legislature the 
Bengal Lcgislattire had also amended the stampla.v/ and framed its own Rules- 
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The amendment of section 3 in Bengal was by the addition of a Proviso in these 
words : — 

“ Provided that, except as otherwise expressly provided in this Act, and notwithstanding any- 
thing contained in clause (a) (6) or (c) of this section or in Schedule 1 , the amount indicated in Schedule 
1-A to this Act shall, subject to the exemptions contained in that Schedule, be the duty chargeable 
under this Act on the following instruments, mentioned in clauses (aa) and (bb) of this Proviso as the 
'proper duty therefor respectively. 

(aa) every instrument, mentioned in Schedule 1-A as chargeable with duty under that Sche- 
dule, which, not having been previously executed by any person, is executed in Bengal on or after the 
first day of April, 1922 ; and 

(bb) every instrument mentioned in Schedule 1-A, as chargeable with duty under that Schedule, 
■which, not having been previously executed by any person, is executed out of Bengal on or after the 
first day of April, 1922, and relates to any pioperty situated, or to any matter or thing done or to be 
done in Bengal and is received in Bengal.” 

The Bengal Government also framed Rules under section 76 which were duly 
published in the Gazette and on such publication became part of the Act. Rule 3 
of these Rules, as it now stands requires that the duty payalile must be paid by 
means of stamps over-printed with the words “ West Bengal ”. The instrument 
■in the present case is mentioned in Schedule i-A of the Stamp Act as in force in 
West Bengal and though executed out of West Bengal it relates to property situated 
in West Bengal and was for the purposes of registration received in West Bengal. 
It was therefore chargeable under section 3 (bb) of the Stamp Act as in force in 
Bengal. This duty was paid by stamps over-printed with the words “ West Bengal ” 
in accordance with the Stamp Rules in force in West Bengal. On behalf of the 
petitioner it is urged that the stamp law in force in West Bengal was as much a 
law in force in India as the stamp law in Uttar Pradesh is the law in force in India, 
It is argued that in deciding whether an instrument is “ duly stamped ” within 
the meaning of the Stamp Act it was necessary for the officer in Uttar Pradesh to 
-ascertain the law in other parts of India also in .order to decide whether or not 
“ stamp ” has been affixed or used in accordance with the law for the time being 
in force in India. 

It is next urged that when the officer finds that an instrument has been stamped 
dn accordance with the law in force in West Bengal he is bound to hold that it has 
been stamped in accordance with the law for the time being in force in India and 
-thus “ duly stamped ” within the meaning of the Stamp Act. 

The problem is therefore reduced to this : Where an officer in Uttar Pradesh 
finds that an instrument has not been stamped in accordance with the law in force in 
Uttar Pradesh, how is he to proceed ? It is easy to see that similar problems may 
arise before public officers of other States. Thus, an officer in Bihar who has to 
■decide whether a particular instriunent has been duly stamped, may find that it 
has been stamped in accordance with the law in force in Madras but not in accor- 
dance with the law in force in Bihar. Should he hold that the instrument has been 
• duly stamped, in such circumstances ? 

Primarily, the liability of an instrument to stamp duty arises on execution. 
Execution in India itself made the instrument liable to stamp duty pnder section 
3 (a) as it stood before the amendment. Under section 3 (c) execution out of India, 
where the instrument relates to property situated or any matter or thing done or 
to be done in India together with the further fact that the instrument is received in 
India, made the instrument chargeable with duty. In amending the Stamp Act 
what the State Legislatures substantially did was to treat the particular State as 
equivalent to India. Thus, after the amendment by the U. P. Legislature the 
position in daw is that execution of an instrument in Uttar Pradesh is made the 
primary dutiable event and liability to stamp duty arises on such execution. Apart 
from that, liability also arises where .the instrument though executed out of Uttar 
Pradesh relates to property situated or any matter or thing done or to be done in 
Uttar Pradesh and is received in Uttar Pradesh. It may be mentioned that the 
•changes in the law made by the other State Legislatures are exactly similar. 
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It is clear that in many cases the only one liability, viz., the liability on execution 
•of the document will arise. After the amendment of the Act the liability can no 
longer be said to arise generally in India but must be held to arise in the particular 
■State where the instrument is executed. It stands to reason that liability having 
arisen in a particular State it cannot be held to be discharged in accordance with 
the law in force in India unless it is discharged in accordance with the law of the 
-State where it arises. In other words, where the only liability of an instrument to 
stamp duty is the execution in Uttar Pradesh it must bear stamps of the amount and 
of the description as required by the law of Uttar Pradesh. If the liability of the 
instrument is on execution in Bihar it must bear stamps of the amount and description 
Tequired by the law in Bihar ; and so in the case of every other State which has 
■amended the Stamp law in the same manner as in Uttar Pradesh. In all these 
•cases the instrument can be said to be duly stamped only if it bears stamps of the 
-amount and description in accordance with the law of the State concerned — the 
Jaw including not only the Act but also the Rules framed under the Act. 

Some complications arise in the cases where both the liabilities arise — i.e., 
where the instrument is executed in one State but is related to property situated 
an or to things done or to be done in another State and is received in the second 
State. In these cases the liability to stamp duty arises first under the stamp law 
■of the first State on account of the execution in the State ; a second liability arises 
under the law of the second State when the instrument is received in that' second 
State. ' , , * 

How is the liability to be discharged ? Has it to be discharged in accordance 
"with the law in force in the State where execution takes place or in accordance 
■with the law in force in the State where the second dutiable event, viz-, the receipt 
in the second State occurred ? Obviously, an officer, of the first State may reason- 
-ably think that it is the law of his State which must prevail and so even if the docu- 
ment has been stamped in accordance with the law of the other State he may ignore 
that stamping as not done in accordance with the law in India and proceed to 
•demand that it must bear stamps in accordance with the law of his State. It was to 
uvoid the hardships that may «;onceiv3bly result from such a situation that the 
Xegislatures of diferent States enacted section ig-A of the Stamp Act. This section 
•of the Uttar Pradesh Act runs thus : — 

“ 19-A. 'Where any instrument has become chargeable in any part of the States other than the 
Uttar Pradesh with duty undet this Act or under any other law for the time being in force in any part of 
'the States and thereafter becomes chargeable with a higher rate of duty in the Uttar Pradesh under clatise 
(ii) of the First Proviso 'to section 3, then, 

(i) notwithstanding anything contained in the First Proviso to section 3 the amount of 
•duty chargeable on such instrument shall be the amount chargeable on it imder Schedule 1-A, or 
'Schedule l-B, less the amoimt of duty, if any, already paid on it in the States ; and 

(ii) in addition to the stamps, if any, already afHxcd thereto, such instrument shall be_ stamp- 
•ed with the stamps necessary forJthc payment of the amount of duty chargeable on it under (i) in the 
■same manner and atfthe same time and by the same persons as though such instrument were an instru- 
ment received in the States for the first time at the time when it becomes chargeable with the higher duty.’ ’ 

Therefore, where the rate of duty in Uttar Pradesh for an instrument which 
'becomes chargeable for stamp duty as mentioned above, {i.e., an instrument ex- 
•ecuted out of Uttar Pradesh and relating to property situated or to any matter or 
thing done or to be done in Uttar Pradesh) with a higher rate of duty in Uttar 
Pradesh than in West Bengal, only the excess has to be paid in Uttar Pradesh and 
it is only this excess which requires to be paid in Uttar Pradesh stamps. {Vide Rule 
3 of the Uttar Pradesh Rules.) 

Section ig-A in terms applies only to an instrument which after becoming 
•chargeable in any State outside Uttar Pradesh becomes chargeable in Uttar Pradesh 
with a higher rate of duty. It seems to us, however, that where the rate of duty 
-ia Uttar Pradesh is the same or even lower, no further duty is payable on such an 
instrument. For, it would be anomalous and unreasonable to hold that the Legis- 
■lature intended that though where a higher rate is payable in Uttar Pradesh the 
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cx/:rss need only be paid, the Uuar Pradesh rate should be paid in full where svhat 
has already hisn paid is the same or higher. 

The nsult of this svill be that ifan inslnimcnt after becoming liable to duly in 
one State on execution tin to hi conn s liable lo duty also in another State on receipt 
there, it must first be stamped in accordance svith the law of the first State and it 
will not require to be fvnlhtr stamped in accordance with the law of the stcond. 
State when the rate of that sicond State is the .same or lower ; and whcie the rate 
■of the second State is highi r, it rvill reeptire lo be .stamped only tvith excess amount 
and that in accordance ■with the law and the Rules in force in the second State. 

The mortgage deed which is the subject-matter of the present petition waS- 
cxccutcd in Uttar Pradesh, though it related to property situated in West Bengal 
and was nccived in that State for registration. The first dutiable event was the 
execution, w'hich took place in U. P.; the second dutiable event was the receipt in 
West Bengal. When it came before the officers of Uttar Pradesh for decision whe- 
ther it was duly stamped far not, the officers of UttarPradesh w'arc bound to hold— for 
the reasons we have discussed earlier — that the instrument was, not duly stampea 
as it did not bear Uttar Pradash stamps. The lact that the instrument had to" 
.stamped in accordance tvith the law of West Bengal could not justify a coiwlusion 
that it had been stamped in accordance, with the law in force in India. The Oniccrs 
of the State of U. P. therefore rightly held that the original mortgage deed was 
.not duly stamped. 

The petitioners arc not, therefore, entitled to any relief. In the circumstances 
of the case, we order that the parties will bear their own costs. 

K.S. Pcltiwn dismissd. 
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Prokash Chandra Bose alias C'-abi Bose and another . . • Respondents. 

Criminal Procedure Code (V of 1898), section 202 Scope of enquiry — Person named as accused a^eins! 

whom process has not been issu'd — Locus standi to tahe part in the enquiry —Section 2QZ— Scope. 

Constitution of India (1950), Article 134 (1) (c) — High Court cannot limit its certificate to only some oj 
grounds. 

The High Court in granting a certificate under Article 134 (l)(i:) of the Constitution cannot mi 
it to some of the grounds only. ^ 

A person against whom a complaint is made and process has not been issued has no right to 
part in an enquiry under section 202 of the Criminal Procedure Code. It would not be 
Magistrate to put any questions to witnesses at the instance of the person named as a 


against whom process has not been issued; nor can he e.\-amine any witnesses at the instance 0 
person. Of course, the Magistrate himself is free to put such questions to the witnesses be 

him by the complainant as he may think proper in the interests of justice. But beyond t 
cannot go. Whatever defence the accused may have can only be enquired into at the trim. 


For deteripining the question whether any process is to be issued or not, what the 
to be satisfied is whether there is sufficient ground for proceeding and not whether there ^ 
ground for conviction. Whether the evidence is adequate for supporting the convition canbede 
only at the trial and not at the stage of enquiry. , . 

Where there is a prima facie case, even though, much can be said on both sides, a 
Magistrate is bound to commit an accused for trial. All the greater reason therefore, that (he 

'is pnma facie evidence, even Uiough an accused may have a defence like that in the present case 
offence is committed by some other person or persons, the matter has to be left to be (.g ,v!tb 

appropriate forum at the appropriate stage and issue of process cannot be refused. (The one 
which the accused was charged in tlie instant case was one triable by a jury. The Magistral 
usurp the jurisdiction of the jury.) 

The complainant is entitled to know why his complaint has been dismissed with a view to c j 
an approach to a Revisional Court. Being kept in ignorance of the reasons (as the order “Jo , Qjuct- 
a ny reasons for dismissing the complaint) clearly prejudices his right to move the Revisio 
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IJ CHANDRA DEO SINGH V. PROKASH CHANDRA BOSE {Mudholkar, J.). 2O3 

Appeal from the Judgment and Order dated the 27th January iq6o of the 
Calcutta High Court in Criminal Revision No. 620 of 1959. ^ 

Sukumar Ghose, Advocate, for Appellant. 

Jai Gopal Sethi, Senior Advocate, (C. L. Screen and T. Kumar, Advocates, with, 
him), for Respondent No. i. ^ 

The Judgment of the Court was delivered by 

Mudholkar, J. — ^This is an appeal by certificate granted by the High Court of 
Calcutta under Article 134 (i) (c) of the Constitution of India. The facts which 
are relevant for the purpose of this appeal are briefly these : 

On 25th December, 19573 one Panchanan Roy lodged a First Information 
Report at ii. 00 p. m. at the Police Station, Bhangor, in the district of 24 Par- 
ganas alleging that respondent No. i (Prokash Chandra Bose) who is the proprietor 
of a_ fishery had killed a 'man named Nageswar Singh who was a darwan posted at 
the informant’s masters’ fishery by shooting him with a gun. After the occurrence, 
the assailant’s party was chased, but the principal culprit namely, respondent No. i, 
made good his escape in his own car. Two of his associates, Pannalal Saha and 
Sankar Ghose, were arrested by the local people and produced in the Police Station. 
On the basis of the First Infoimation Report, the Police undertook investigation, 
but ultimately they submitted a final report as late as on 17th September, 1958. 

On 3rd November,' 1958, one Mahendra Singh who claimed to be a distant 
relative of the deceased darwan, but which fact is denied by the nidow of the de- 
ceased— filL-d a complaint before Mr. C. L. Choudhry, the Sub-Divisional Magistrate 
of 24 Parganas, Alipore, against the final report of the Police and asked for pro- 
cesses to be issued against certain other persons on the allegation that those persons 
had murdered Nageswar Singh. The complaint further contained a statement 
to the effect that the First Information Report lodged by Panchanan Roy with 
the Police on 25th December. 1957 was false and that he had done so at the instance 
of his master Bidhu Bhusan Sarkar who was an enemy of respondent No. i. After 
examining Mahendra Singh on oath and looking into the Police papers, the learned 
Sub-Divisional Magistrate asb d Mr. N. M. Choudhry, Magistrate, First Class, 
to hold a judicial enquiry into the allegations made by Mahendra .Singh and to 
submit a report to him by a certain date. 1 

During the pendency of the enquiry into the complaint of Mahendra Singh 
Chardn Deo Singh, the nepfow of the deceased filed a complaint before Mr. 
Choud iry on 30th JDectmbir, 1958, stating therein that respondent No. i had 
fired a shot at Nageswar Singh ai point blank range and thereby murdered him. 
After t xamining Mm on oath, th« Bub-Divisional Magistrate referred the matter 
again to Mr. N. M. Choudhry, Magistrate, First Class, for enquiry and report to 
fifin by a cc rtain date. During this enquiry, respondent No. i was permitted by 
the li-arnt d Magistrate to apm ar through counsel. Seven wimesses were produced 
hy the comn'ainant Chandra D< o Singh and examined by the learned Magistrate, 

In addLion* Pannalal Saha and Sankar Ghose who, it might be remembered, are 
aficg(d to have bccnthi- associau s of respondent No. i, were examined as Court 
'wtnesses and the- suggestion is that the learned Magistrate did this at the instance 
ofthi- counsel for respondent No. i. 

On gth February, 1959, Mr. N. M. Choudhry made a report to the Sub- 
^Msional Magistrate to the effect that a prima facie case has been made out agaimt 
three persons, Upendm Keogi, Asim Mondal and Arun Mondal under section 
30234 of the Indian Penal Code. On the same day, he made another report 
to the Sub-Divisional Magistrate saying that no prima facie case was made out against 
tespoudent No. i On the basis o'" the first report, the Sub-Divisional Magistrate 
^'■ected summonses to be issued against the three persons named in that report 

commenced committal proceedings against them. The Sub-Dmsio^l Magis- 
trate on seeing the 'econd report dismissed the complamt of Chand-i Deo bmgh 
tnthout assigning any reason. Chandra Deo Singh preferred an application for 
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•cvision before the Sessions Judge, Alipore, who, after issuing notice to respondent 
'^o. I and hearing Iris counsel, directed the Sub-Divisional Magistrate to make 
urther enquiry against him. Thereupon respondent No. i preferred a revision 
ipplication before the High Court, which came up for hearing before a single 
fudge of that Court. It would appear that the three persons against whom summon- 
ies were ordered to issue by the Sub-Divisional Magistrate also preferred a revision 
ipplication before the High Court. Botli the revision applications were heard 
»gether. The learned Judge granted the application of respondent No. i as well 
IS tliat of Upendra 'Ncogy. We are informed by learned Coimsel for respondent 
NTo. I that eventually two of the three persons against whom summonses were order- 
ed to be issued by the Sub-Divisional Magistrate were committed for trial before 
the Court of Sessions. But he was unable to say definitely whether they were actually 
tried and if so, what the result of the trial was. 

Aggrieved by the order of the learned Single Judge, the appellant Chandra 
Deo Singh made an application under Article 134 of the Constitution for the grant 
of a certificate of fitness for appeal to this Coiut which, as already stated, was granted 
by the High Coiut. The certificate was sought by the appellant on foiu grounds. 
The first ground was that respondent No, i had no locus standi to appear and contest a 
criminal case before the issue of process. The second ground was that the test 
propounded by the learned single Judge for determining the question whether any 
process should be issued by the Court was erroneous. The third ground was that a 
Magistrate making an enquiry under section 202 of the Code of Criminal Procedure 
had no jurisdiction “ to weigh the evidence in golden scales ” as was done in the 
present case. The fourth and last ground was that the learned Sub-Divisional 
Magistrate acted in contravention of the provisions of section 203, Criminal Pro- 
cedure Code, in dismissing the complaint without recording any reason for doing -so. 
The High Coiut granted the certificate on all the grounds except the first. It has 
been held by this Court that the High Court cannot limit its, certificate in this manner 
and, therefore, we propose to examine all the four grounds taken by the appellant. 

Taking the first ground, it seems to us clear from the entire scheme of Chapter 
XVI of the Code of Criminal Procedure that an accused person does not come into 
the picture at all till process is issued. This does not mean that he is precluded 
from being present when an enquiry is held by a Magistrate. He may remain 
present either in person or through a counsel or agent with a view to be 
informed of what is going on. But since the very question for consideration being 
whether he should be called upon to face an accusation, he has no right to take 
part in the proceedings nor has the Magistrate any jurisdiction to permit him to 
■do so. It would follow from this, therefore, that it would not be open to the Magis- 
trate to put any question to witnesses at the instance of the person named as accused 
but against whom process has not been issued ; nor can he examine any witnesses 
at the instance of such a person. Of course, the Magistrate himself is free to put 
^uch questions to the witnesses produced before him by the complainant as he may 
think proper in the interests of justice. But beyond that, he cannot go. It was, 
however, contended by Mr. Sethi for respondent No. i that the very object of the 
provisions of Chapter XVI of the Code of Criminal Procedure is to prevent an accu- 
sed person from being harassed by a frivolous complaint and, therefore, power is given 
to a Magistrate before whom complaint is made to postpone the issue of summons 
to the accused person pending the result of an enquiry made either by himself or 
by a Magistrate subordinate to him. A privilege conferred by these provisions 
-can, according to Mr. Sethi, be waived by the accused person and he can t^e part in 
the proceedings. No doubt, one of the objects behind the provisions of section 202, 
Criminal Procedure Code, is to enable the Magistrate to scrutinise carefully the 
allegations made in the complaint with a view to prevent a person named therein 
as accused from being called upon to face an obviously frivolous complaint. But 
there is also another object behind this provision and it is to find out what material 
there is to support the allegations made in the complaint. It is the bounden duty 
of the Magistrate while making an enquiry to elicit all facts not merely with a vie^v 
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to protect the interests of an absent accused person, but also with a view to bring 
to book a person or persons against whom grave allegations are made. Whether 
the complaint is frivolous or not has, at that stage, necessarily to be determined 
on the basis of the material placed before him by the complainant. Whatever 
defence the accused may have can only be enquired into at the trial. An enquiry 
under section 202 can in no sense be characterised as a trial for the simple reason 
that in law there can be but one trial for an offence. Permitting an accused person 
to intervene during the enquiry would frustrate its very object and that is why the 
Legislature has made no specific provision permitting an accused person to take 
part in an enquiry. It is true that there is no direct evidence in the case before 
us that the two persons who were examined as Court witnesses were so examined 
at the instance of respondent No. 1 but from the fact that they were persons who 
were alleged to have been the associates of respondent No. i in the First Information 
Report lodged by Panchanan Roy and who were alleged to have been arrested on 
the spot by some of the local people, they would not have been summoned by the 
Magistrate unless suggestion to that effect had been made by counsel appearing 
for respondent No. i . This inference is irresistible and we hold that on this ground, 
the enquiry made by the enquiring Magistrate is vitiated. In this connectiont 
the observations of this Court in Vadilal Panchal v. Dattatraya Dulaji Ghadigaonkar 
and another'^, may usefully be quoted : 

*‘The enquiry is for the purpose of ascertaining the truth or falsehood of the complaint; that is, for 
ascertaining whedier there is evidence in support of the complaint so as to justify the issue of process 
and commencement' of proceedings against the person concerned. The section does not say that a 
regular trial for adjudging the guUt or otherwise of the person complained against should take place 
at that stage, for the person complained against can be legally called upon to answer the accusation 
made against him only when a process has issued and he is put on trial.’’ 


Coming to the second ground, we have no hesitation in holding that the tes, 
propounded by the learned single Judge of the High Court is wholly wrong. For 
determining the question whether any process is to be issued or not, what the Magis- 
trate has to be satisfied is whether there is “ sufficient ground for proceeding ” 
and not whether there is sufficient grotmd for conviction. Whether the evidence 
is adequate for supporting the conviction can be determined only at the trial .and 
not at the stage of enquiry. A number of decisions were cited at the Bar in which 
the question of the scope of the enquiry under section 202 has been considered. 
Amongst those decisions are : Parmanand Bramachari v. Emperor^, Radha Kishun 
Sap V. S.K. Misra & another^, Ramkisto Sahu v. The State of Bihar^, Emperor v. J.A. 
Finan^, and Baidya Math Singh v. Muspratt and others'^. In all these cases, it has been 
held that the object of the provisions of section 202 is to enable the Magistrate to 
form an opinion as to whether process should be issued or not and to remove from 
his mind any hesitation that he may have felt upon the mere perusal of the com- 
plaint and the consideration 01 the complainant’s evidence on oath. The Courts 
have also pointed out in these cases that what the Magistrate has to see is whether 
there is evidence in support of the allegations of the complainant and not whether 
the e\idence is sufficient to warrant a conviction. The learned Judges in some 
of these cases have been at pains to observe that an enquiry under section 202 is 
not to be likened to a trial which can only take place after process is issued, and 
that there can be only one trial. No doubt, as stated in sub-section (i) of section 
202^ itself, the object of the enquiry is to ascertain the truth or falsehood of the com- 
plaint, but the Magistrate making the enquiry has to do this only with reference 
to the intrinsic quality of the statements made before him at the enquiry which 
would naturally mean the complaint itself, the statement on oath made by the com- 
plainant and. the statements made before him by persons examined at the instance 
of the complainant. 

This brings us to the tliird ground. Section 203 of the Code of Criminal 
Procedui'e which empowers a Magistrate to dismiss a complaint reads thus . 
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“ TIjc M.igbtmtc before ^\hom a complaint is made or to svhom it has been transferred, may dis- 
mi'S tlic complaint, if, after considering the statement on oath (ifany) of the cotnplainant and the srit- 
nesses .and the result of tlie investigation or inquir>% if any, under section 202. there is in his judgment 
no sufiicicnt ground for proceeding. In such case he shall bricily record his rc.asons for so doing.” 

Tltc power to dismiss a complaint rests only \vitlt a Magistrate avho has taken 
cognisance of it. If before issue of process, he had sent dotra the complaint to a 
Magisnxite subordinate to him for making the enquin', he has the po^vcr to dismiss 
tiic complaint, if in liis judgment, there is no sufficient ground for proceeding. 
One of tlie conditions, ho^vcvcr, reqtiisitc for doing so is the consideration of the 
statements on oatli if any made by tlic complainant and tlic witnesses and of the 
result of the investigation of the enquirs* which he had ordered to he made imder 
section S02, Criminal Procedure Code. In the case before us an investigation 
by a police officer ^vas not ordered by the learned Sub-Di\nsional Magistrate, but 
an enqnir)' by a Magistrate, First Class. He had, tlierefore, to consider the result 
of tills enquiry’. It ^vas not open to liim to consider in tliis connection the statements 
recorded during investigation by tlie Police on the basis of the First Information 
Report lodged by Panclianan Roy or on the basis of any cs’idence adduced before 
him durhig the enquiry arising out of die complaint made by Mahendra Singh. All 
tlicse \\’erc matters extraneous to the procceffings before him. Of course, as we 
have already stated, the learned Magistrate has not given any reasons for dismissing 
the complaint and, tlierefore, ^\■c do not know what exactly weighed with him when 
he dismissed tlie complaint, but the learned single Judge of the High Court ivho 
has dealt witli the case elaborately has not kept the evidence adduced in the tivo 
coniplahits separate but appears to ha^•c been influenced in deciding one case on 
the basis of ^vllat was stated by the witnesses in the other case. The High Court 
has relied upon the cHdence of Pannalal Saha and Sankar Ghose ivho ought never 
to ha\’C been examined by enquiring Magistrate. The High Court has further 
relied upon the im’cstigatiou made by the Police in the complaint of Panchanan 
Roy. All tliis null be clear from the following passage in its judgment : 

“TJie \-crsion of tliesc t\\'o witnesses (Pannalal Saha and Sonlcar Ghose) is supported by the fac* 
that tlie Police tvhen tliey went to the locality found a dead bird and a pair of shoes and a pair of blad: 
half pants in wet condition. This find of the dead bird and the pair of shoes etc. v'as not explained on 
the xtrsion given by Panchanan Roy, Upendera Mondal and Tarapado Xaru. Mr. .Ajit Kumar 
Dutt stated that the inquiring Magistrate \v.is not right in examining Pannalal Saha and Sankar Ghose 
at tlie suggestion of an Advocate for the accui^d Chabbi Bose and that the latter should not have been 
alloM'ed at the inquiiy. ANTien however there had already been a full investigation into the case by 
tlic officers \mder the supervision of the Superintendent of Police, it xras desirable and proper for the 
inquiring Magistrate to make a careful inquity and not merely an one-sided inquirj’ by examininET such 
avitnesses as might be pnxluced by an interest^ party. Moreover, in this case, the learned Magistrate 
was inquiring into both tlic complaints simultaneously and necessarily he could look at the evidence 
as a whole. In fact tira separate cases ought not to hasT: been started at all, even though there xvere tivo 
separate complaints gixing txxa different x-ersions. These complaints x\-erc more or 1^ Xaraji petitions 
against the final report submitted by the|Poltcc. There xsas onh- one incident in the course of xvhicb 
Xageswar Singh has lost his life. Therefore on the basis of the tixa X'araji petitions it xrauld have been 
proper to hold one inquirx- rather than tiva separate though simultaneous inquiries.” 

"What the Magistrate could not do, the High Court xvas incompetent to do. and 
tlierofore, its order rex’ersing that of the Sessions Judge cannot be sustained. 

Reliance is, howex'er, placed by Mr. Sethi on the decision of this Court in 
Tctlild's casr\ atp.age 10 of tltc report. \\Tiat xx’as considered there by this Court 
xxns xx’hether as a matter of laxv, it was not open to a Magistrate to accept the plea 
of the right of prix’ate defence at a stage xx’hen all tliat he had to determine xx'as 
xvhether process is to issue or not. The le.amed Judge held that it is competent 
to^a Magistrate to consider sucli a plea and obserx’ed : 

“ If die Magistrate has not misdirected himself as to the scope of an enquiry under section 202 
rvndpias applied his mind judicially to the materiab before him. xve think that it xvould be erroneous ih 
l.axv to hold'diat a plea based on an exception can ncx-er be accepted by him in arrix-ing at his judgment . 
AVTiat bearing such a plea has on the case of the complainant and his xvitnesscs, to what extent diey are 
falsified by the exndence of other xvitnestes. all thee are questions xvhicb must be answered xvith refe- 
rence to the facts of each case. Xo universal rule can be laid in respect of such questions.” 
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On the basis of these observations it was urged' that this Court has held that a 
Magistrate has the power to %veigh the evidence adduced at the enquiry. As 
we read the decision, it does not lay doum an inflexible rule but seems to hold that 
wliile considering the evidence tendered at the enquiry it is open to the Magistrate 
■to consider whether the accused could have acted in self-defence. Fortunately, 
no such question arises for consideration in tliis case but ■we may point out that 
since the object of an enquiry ■under section 202 is to ascertain ^vhether the allega- 
tions made in the complaint are intrinsically true, the Magistrate acting imder 
-sections 203 has to satisfy himself that there is sufiicient ground for proceeding. 

In order to come to this conclusion, he is entitled to consider the evidence taken 
by him or recorded in an enquiry tmder section 202, or statements made in an 
investigation imder that section, as the case may be. He is not entitled to rely 
upon any material besides tliis. By “ evndence of other witnesses ” the learned 
Judges had apparently in mind the statements of persons examined by the Police 
•Hm-ing investigation under section 202. It is permissible under section 203 of 
the Code to consider such evndence along i\ith the statements of the complainant 
record^ by the Magistrate and decide whether to issue process or dismiss the com- 
plaint. The investigation in that case was made by the Police imder section 202, 
■Criminal Procedure Code at the instance of the Presidency Magistrate. Apparently, 
’the statements of the various ■\\T.tnesses questioned by the Police ■were self-con’tradic- 
tory. That being the case, it ■^vas open to the Presidency Magistrate to consider 
ivhich of them to accept and ivhich to reject. The enquiring Ma^trate has not 
stated nor has the High Court found in the case before us that the eiddence adduced 
-on behalf of tlie complainant and his oum evidence ivere self-contradictory and, 
therefore, it could not be said that there was anything intrinsically false in the allega- 
tions made in tlie complaint. Learned counsel for the appellant referred us to _ 
the decision of this Court in Ratngopal Ganpatrai Ruia & another v. The State of Bombay^. 

In that case, after quoting a passage from Halsbury’s Laivs of England, Vol. to, 
■3rd Edition in Article 666 at page 365 ivhere the laiv regarding commitment for 
'trial has been stated, this Court has observed : 


“ In each case, therefore, the Magistrate holding the preliminao' inquir>- has to be satisfied that a 
pnma fade case is made out against the accused by the evidence of \vitnesses entitled to a reasonable ae- 
gree of credit, and unless he is so satisfied, he is not to commit. Applying the aforesaid test to the present 
■case, can it be said that there is no evidence to make out a prima facia case or that the yoluminom evi- 
dence adduced in this case is so incredible that no reasonable body of persons could rely upon it . 
:®Iready indicated, in this case, there is a large volume of documentars- evidence the latter being sy o y 
books and registers and otlier documents kept or used by the Mills themselves, 'vlnch cn em 
selves to the inference that the accused are guilty or to the contrary conclusion. The High Uourt 
taken pains to point out that this is one of those cases where much can be said on both s'tlK. tv 
^ for the jury to decide which of the two conflicting versions will find acceptance at t . 

This ivas pre-eminently a case ivhich should have been committed to the Court o ession , 

it is a little surprising that the learned Presidenci- Magistrate allowed himself to be com meed to 
me contrary,” 

Thus, ivhere tliere is a prima facie case, even though much can be said on both 
■sides, a Committing Magistrate is bound to comimt an accused lor trial. All tne 
-greater reason, therefore, that where there is prima facie ewdence, even thougli ^ 
.accused may hav^ a defence like that in the present case that the oftence ^ com- 
roitted by some other person or persons, the matter has to be le t to e eci 
by the appropriate forum at the appropriate stage and issue cT proems canno 
Tehised. IncidentaUy, ive may point out that the offence inth which 
^ 0 - I has been charged ivith is one triable by jury. The High Court, b> dealmg 
^'ith the evidence in the ivay in which it has done, l^as m effect sanctioned 
^^ation by the ^■^agistrate of the functions of a jury winch the Magistrate i%as 
''holly incompetent to do. 

In view of ivhat ive have stated above, it is not nec^sary to ^ 

• Jout the last ground. Section 203 of the Code of Grnnmal Procedme prowdes 
where the Ma<nsti-ate dismisses a complamt because m his judgment there 
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is no snfncient groimd for proceeding v.ith trial, he shall record his reasons for doing- 
so. Here, as already stated, the Magistrate perused the report of the enquiring 
hlagistrate and tlien proceeded to dismiss the complaint. It is stated on behalf 
of respondent Xo. i that this is at best an error in his order and therefore, it is euxabfo 
trader section 537 (c) of tiie Code of Ciimmal Procedure. In support of this -vie’.v. 
reliance is placed upon the decision of this Court in IJ 7 //.’r {JViHicr:') v. 57 h 

Sick rj Mediae Pred'sk'^. Here, the error is of a land tvhich goes to the root of the 
matter. It is possible to say that giving of reasons is a pre-requisite for making 
an order of dismissal of a complaint and absence of the reasons v/ould make the 
order a nulliu'. Even assuming, hov.-cs'er. that the rule laid do'.m in Sleep's cesP. 
applies to such a case prejudice is t\Tit large on the face of the ‘order'. The complain- 
ant is entided to know •why Ins comp'laint has been dismissed svith a He-.v to cons- 
der an approach to a rcansional Court. Being kept in ignorance of the reasons 
clearly prejudices his right to move the revisional Court and -where he takes a 
matter to the re\nsional Court renders his task before that Court diScuit, particularly 
in vie.v of the limited scope of the pro-visions of sections 43S and 439. Code of Cri- 
minal Procediue. For aU these reasons, ive hold that the High Court -was in error 
in setting aside the order of the Sessions Court and direct that fimher enquirj- 
be made into the complaint of the appellant against respondent Xo. i. 

Mr. Sethi, hov.-es-er, contends that since there is only one oSence. i.r., the murder 
of Xagesivar Singh, there can be only one trial and since other persons are bHng 
tried for that oSence, there could be no further enquhy-. .As there was no material 
on record -v.-e could not kno-sv -ivhat happened to the enqurry* against Asim Moncal 
and .Arun Moncal after the dismissal of their application for revision by the High 
Court. We therefore, called for a report from the Sub-Divisional 5 vlagistrate. 
24 Paraganas. That report has been received. It would appear from that repor. 
that on 22nd March. rg6i. the High Court directed that the commitment proceed- 
ings against these two persons be sxzxed. pending the disposal of the present appeal 
by this Co'jrr. IVe cannot appreciate the argument that an enquiry against a 
different person -v\ith reference to the same offence cannot be -undertaken. It 
-iviii be open to the Court before %vhich commitment proceedings against .Asim 
^vlondal and .Arun Mondai are pending to consider ivhetber thej' ^ouid be stayed 
pending the result of the enquhy v.ith reference to the respondent before us. but 
there can be no l^al impediment to the enquiry against the respondent. 

H.S, Atprcl cHczred^ 

THE SUPREME COURT OF IXT)LA. 

(Civil Appellate Jurisdiction.) 

Pesssnt : — B.P. SrxEA, 'fTrcg Jnsiirs, P 3 . Gajsxdsi.\g-^ear, K-X . IVaxchoo. 
AL Hidav.\tuix.Ah .axd J.^ Shae. JJ. 

The State of Rajasthan and another . . A/fedfccif* 

Sripal Jain . . HispTcdmf. 

_ R^zsir^, C—r S£~3i- C<r:k:l crA i=Ae (1953}. SAs 244 iZ)^:r 0 sz^ 

'^ 50 )— ^ . o cr — C J- 

RuIsSI (c) of the Bssinss ReJs unC— Article I6o of eie t; speaks 

cr“ cocipciscrey rearinc of any o^ccr refers eaiy to caanpajsary rcareraeci as a pemliy ceder rule 
14 cf the Rajatfeut CSvil Sendees (Castdeadeu. CiaUa! aad .Aupeal' Rides (1953. aad aet ta the r.<x>- 

the Sendee Rtdes. .Accotdtacly a case of ccjatpulsory redretaeat ctader rtde 244 (2< cf the Seattee 
Rules aesd aet be subadUed to the Goreaaor uader rule 31 (vil) (c} cf the Badu^ Rtdjs. 

.Appeal by Special Leave from me Judgment and Order dated the 23rd February^ 
1561 of the Rajasthan High Court in DiB. Civil kN'rit Xo. 416 of redo. 
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G.C. Kasliwal, Advocate-General for the State of Raj'asthan (S.K. Kapur and' 
P,D. Menon, Advocates, with him, for Appellants. 

Veda Vyasa, Senior Advocate, {K.K. Jain, Advocate, with him), for Respondent. 


The Judgment of the Court was delivered by 

Wanchoo, J. — ^This is an appeal by Special Leave against the j'udgment of the 
Rajasthan High Court. The respondent was in the service of the State of Rajasthan 
and at the material time was a Circle Inspector. He was compulsorily retired from 
service on 3rd September, i960 under rule 244 (2) of the Rajasthan Service Rules, 
(hereinafter referred to as the Service Rules). The order for his retirement was 
communicated to him by the Inspector-General of Police, Rajasthan, on nth April, 
1960. The respondent however made representations to the Government and the 
order was hept in abeyance and was finally put into effect from 3rd September, 
i960, after the Government had rejected the representation. The Government 
ordered on 2nd September, i960 that the order of nth April, 1960 regarding com- 
pulsory retirement should be put into immediate effect. The respondent thereupon 
filed a writ petition in the High Court and contended inter alia that the Inspector- 
General of Police had no authority to order his compulsory retirement under rule 
244 (2) of the Service Rules. He also contended that the order amounted to punish- 
ment within the meaning of rule 14 of the Rajasthan Civil Services (Classification, 
Control and Appeal) Rules, 1958 (herein after referred to as the Classification 
Rules), and therefore as it was passed without giving him an opportunity to show 
cause as required under Article 31 1 of the Constitution, it was bad. 

The petition was opposed on behalf of the State of Rajasthan and it was con- 
tended that an order of compulsory retirement under rule 244 (2) of the Service 
Rules was not a punishment within the meaning of the Classification Rules, and 
therefore Article 31 1 had no application to it. It was also urged that the order 
had been passed by the Government and not by the Inspector-General of Police, 
who had merely acted in issuing the order under the direction of the^ Government. 
The case of the appellants was that under rule 244 (2) of the Service Rules, the 
Government had an unqualified discretion to retire any officer compulsorily if 
it was in the public interest so to do, and provisions of Article 3 1 1 of the Constitution 
would not apply to such an order of compulsory retirement. The appellant s case 
further was that a high-powered Committee had been set up under the chairmaii- 
ship of the Chairman of the Public Service Commission to consider the cases of all 
such officers whose retention in public service after twenty-five years of service was 
not in the public interest and that Committee recommended the compulsory retire- 
of the respondent. That recommendation was put up before the Home 
^nister of the Government of Rajasthan, who accepted the finding and iwom- 
mendations of the Committee. The matter was then put up before the Cfuet 
Minister who agreed with the Home Minister and thereafter the Inspector-General 

Police was directed to order the retirement of the respondent. 


'When the matter came to be heard in the High Court it was submtted on be- 
half of tlie respondent that imder rule 31 (vii) {a) of the Rules of Bmmess (herem- 
fter referred to as the Business Rules), all cases of compulsory retireinent where 
we appointing authority is the Government have to be submitted to the 
iiot and the Chief Minister. As in the present case the matter was admittedly 
not submitted to the Gov^:mor, the order of compulsory retirement even if it w^ 
^nade by the Government was not legal as it was against the Business Rules, the 
^eply of the appellants to this contention was that rule 31 (vu) {a) of the 
Rules only applied to that kind of compulsory retirement which was mflicted as a 
Pumshment under rule 14 of the Classification Rules and not to other c^es of com- 
Pulsory retirement. The High Court however accepted the '^‘^utention ^ toe 
respondent that rule 31 (vii) {a) of the Business Rules applied to a case of compul- 
f y retirement underside 244 (2) of the Service Ru les, and as the papers had no 
teen submitted to the Governor toe order of coinpulsory retnement in the present 
'^ase was bad. It therefore allowed the writ petition and set aside the order. 
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The main question that falls for consideration therefore is whether a case of 
■compulsory retirement under rule 244 (2) of the Service Rules has to be submitted 
to the Governor under rule 31 (vii) (a) of the Business Rules. There arc three 
kinds of compulsory retirement provided in the various rules relating to services 
in Rajasthan. Firstly, compulsory retirement on proportionate pension is pro- 
vided as a penalty under rule 14 of the Glassification Rules and tliis can be ordered 
whatever may be the length of service of a civil servant. Secondly, compulsory 
retirement is provided by rule 56 of the Service Rules as a matter of course on a 
civil servant reaching the age of superannuation, namely 55 years. And thirdly, 
compulsory retirement may be ordered under rule 244 (2) of the Service Rules 
wliich provides that the Government retains an absolute right to retire any Govern- 
ment Servant after he has completed 25 years of qualifying service without giving 
any reason and no claim to special compensation on this account wll be entertain- 
ed. This right however will not be exercised except when it is in public interest 
to dispense witli the further service of a Government Servant. 

The contention on belralf of the respondent in the High Court was that all 
kinds of compiilsory retirement have to be referred to the Governor under rule 31 
(vii) (a) of the Business Rules and reliance in this connection was placed on the 
language of the rule. It is therefore necessary to set out rule 3 1 (vii) in fiill. 

“ 31. The following classes of cases shall be submitted to the Governor and the Chief Minister 
ibefore the issue of orders : — 

(i) 

(ii) 

(iii) 

(iv) 

(V) 

(vi) . . . . 

(vii) (a) Proposals for dismissing, removing or 

compulsory retiring of any officer where the appointing authority is the Government. 

(b) Where a review petition is proposed to be rejected and it is against an order issued after 
submission to the Governor under item (vii) (a) of Rule 31. 

(c) In a case where, on review, the Governor decides to enhanee the penalty already imposed 
and the enhanced penalty is one of dismissal, removal or compulsory retirement of an officer whose 
appointing authority or appellate authority is Government.” 

'There is no doubt that the words “ proposals for comptilsory retiring of 

-any officer where the appointing authority is the Government ” appearing in item 
(vii) (a) are general and are not qualified by the words “ as penalty ” and may be 
■open to the interpretation that all the three kinds of compulsory retirement mentioned 
above must be referred to the Governor. But reading these words in item (vii) (a) 
in the collocation in which they appear it seems to us that when that item talks of 
“ compulsory retiring of any officer ” it is referring to compulsory retirement as a - 
penalty. The words “ compulsory retiring of any officer ” follow the words “ dis- 
missing ” and “ removing Now dismissing and removing are penalties provided 
by rule 14 of the Classification RtUes and it seems to us therefore that in the colloca- 
tion in which the words “ compulsory retiring ” appear in item (vii) (a) they 
must be read as a penalty like dismissing and removing. Besides reference to clauses 
(/?) and (c) of item (vii) to wliich the High Court did nol^ refer at all would reinforce 
this conclusion. Clause (b) says that “ where a review petition is proposed to be 
rejected and it is against an order issued after submission to the Governor under 
item (vii) (a) of Rule 31 ”, the matter must be referred to the Governor. Clause (b) 
therefore refers to a review petition relating to orders passed under item (vii) (a) 
for dismissal, removal or compulsory retirement. Now there can hardly be any 
reason for a review petition in the case of compulsory retirement on reaching the 
age of superannuation, i.e., 55 years under rule 56 of the Service Rules. We further 
find that review petitions are provided under the Classification Rules in Part VII 
and rule 34 of the Glassification Rules in particular provides for Governor’s powers 
.to review. It is obvious that when clause {b) speaks of a review petition, it must be 
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•Teferrlng to the review under Part VII of the Classification Rules. Clause {b) 
-therefore which is confined to cases under clause {a) which speaks of dismissal, 
Temoval or compulsory retirement, shotvs that all these are penaltie as provided 
“in rule 14 of the Classification Rules. Further clause (c) provides that “ where, 

• -on review, the Governor decides to enhance the penalty already imposed and the 

• enhanced penalty is one of dismissal, removal or compulsory retirement of >an officer ” 
the matter must be referred to the Governor. The clause makes it perfectly clear 
that the compulsory retirement referred to therein is a case of penalty and there 

‘■can in our opinion be no doubt when we read this clause ufith clause (a) that com- 
pulsory retirement mentioned therein must also be of the nature of a penalty. Tak- 
ing all the three clauses of item (vii) as a whole, it appears that item (vii) provides 
for a complete scheme with reference to three kinds of penalties, namely, dismissal, 
removal and compulsory retirement and makes it incumbent that cases of this 
kind must be referred to the Governor, We cannot therefore agree with the High 
Coiut that compulsory retirement provided in item (vii) {a) includes all the three 
kinds of compulsory retirement. It must therefore be held that the contention of the 
appellants that compulsory retirement provided in item (vii) (a) is compulsory retire- 
,ment as a penalty and not compulsory retirement of the other two kini, namely, (i) 

• compulsory retirement on attaining the age of superannuation and (2) compulsory 
retirement xmder rule 244 (2), neither of which is a punishment, is correct. In 
particular Note 2 of rule 244 (2) makes it perfectly clear that action thereunder is 
not a penalty. This is further made clear by Explanation (vi) to rule 14 of the Glassi- 
fication Rules, which provides that “ compulsory retirement of a Government 

• servant in accordance with the provisions relating to his superannuation or retire- 
jnent ” is not a penalty. Rule 56 of the Service Rules is a rule relating to super- 
annuation and rule 244 (2) of the Service Rules is a rule relating to the retirement 
and both of them do not amount to penalties in view of this Explanation. We are 
therefore of opinion that rule 3 1 (vii) (a) when it speaks of compulsory retiring of 

. an officer speaks of compulsory retirement as a penalty and not compulsory retire- 
ment on reaching the age of superannuation or imder rule 244 (2). It is therefore 
■ not necessary to submit the papers wth respect to compulsory retirement of the 
respondent under rule 244 (2) to the Governor. This was the only ground on 
.which the High Court allowed the writ petition and therefore the appeal must 
succeed. 

It is however urged on behalf of the respondent that rule 244 (2) of the Service 
Rules contemplates an order of compulsory retirement by Government and the 

• order in the present case was not passed by the Government but by the Inspector- 
General of Police. It is further urged that if it is an order of the Government it 
should be in the form required by Article 166 of the Constitution, and as it is not in 
that form there is in law no order of the Government ordering the compulsory 
retirement of the respondent. The order is in these terms : — 

" The following *[05060101-5 of Police are compukorily retired from the Government 5 ervice 
under Rule 244 ( 2 ) of P.S.R. 


( 2 ) Shri Sripaljain, 5/0 Shri Sohanlal, C.I. Sanganer, Distt. Jaipur. 


There is no doubt that this order is not in the form required imder Article 166 of 
e Constitution. But it is well settled that any defect of form in the order would 
not necessarily make it illegal and the only consequence of the order not being in 
proper foim as required by Article 1 66 is that the burden is thrown on the Govern- 
meiit to show that the order was in fact passed by it. It has been stated on behalf 
Q tne appellants that the order in question was communicated by the Inspector- 
^eial of Police on the direction of the Government. It will be noticed that the 
Q ^ IS m the passive voice. It does not say in the active voice that the Inspector- 
t^cncral of Police ordered the retirement of the officers mentioned therein, though 
e impression that a person will get from it certainly is that the order of rctire- 
Was being passed by the Inspector-General of Police. Therefore, the burden 
uroivn because of this delect in the form of the order on the appellants to shoiv 
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that in fact the order %vas passed by the Government. That has in our opinion 
been sho^vn by the production of papers from the relevant file by the appellants. 
That shows that the recommendation of the high-powered Committee was approved. 
by the Home Minister and tire Chief Minister and the order of compulsory retire- 
ment was thus passed by the Government of Rajastlian. In this connection we- 
may refer to rule 2 1 of the Business Rules. It says that cases shall ordinarily be dis- 
posed of by or imder the authority of tlie Minister-in-charge except as otherwise 
provided by any other rule. The only exception is rule 31 (vii) (a) and that we 
have held does not apply to a case of compulsory retirement under rule 244 (2). 
In these circiraistances the order was of Government, though it was communicated 
by the Inspector-General of Police and its form was defective. In the circumstances 
the order of retirement having been passed by a proper authority cannot be said 
to be invalid in law. 

It is furtlier urged tliat imder die Rajasthan General Clauses Act, VIII 
of 1955, “ Government ” or “ the Government ” includes both the Central Govern- 
ment and any State Government under section 32 (33) and “ the State Govern- 
ment ” means under section 32 (75) as from ist November, 1956, the Governor, 
and therefore ivhen rule 244 (2) requires an order by the Government, there should- 
be an order of the Governor, Definitions under section 32 are however to be read 
subject to anything repugnant in the' subject or context or any contrary 
intention, and that takes us back to the Business Rules framed under Article i66- 
of the Constitution, where the power to deal witli a case of this kind is given to the- 
Minister-in-chaige under rule 21. The definitions therefore of “ Government” 
and “the State Government” in the Rajasthan General Clauses Act are of no- 
help to the respondent once it is held that rule 31' (vii) (a) of the Business Rules 
when it speaks of “ compulsory retiring of any .officer ” refers only to compulsory 
retirement as a penalty under rule 14 of the Classification Rules and not to the 
two other kinds of retirement (namely, superannuation under rule 56 or retirement 
under rule 244 (2) of the Service Rules). 

The appeal is therefore allowed and the order of the High Court set aside. 
In the circumstances we pass no order as to costs, 

K.S. ApJ>eal allowed^ 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, A, K. Sarkar, K. N, Wanchoo, K.C. Das 
Gupta and N. Rajagopala. Ayyangar, JJ. 

N. Masthan Sahib and another ^ Appellants* 

V. 

The Chief Commissioner, Pondicherry and another — Respondents, etc. 

Constitution of India (1950), Article 1 (3) (c) — Territories of the Union — Territories os may be acquired— 
Specific enquiry by the Court of the Government— Reply by the Government that Pondicherry is not within the territory 
of India — Answer, if binding on the Court — Principles. 

The ans%ver of the Government in reply to a specific and formal enquiry by tlie Court that it 
did not consider a particular area to have been “ acquired ” by the Indian Government and therefore 
not a part of the territory of India was binding on the Court. 

The proposition laid down in the English decisions that a conflict is not to be envisaged between^ 
the Executive Government and the Judiciary appears to rest on sound reasoning. 

It is not considered necessary to examine the position in a contingency i.e., where the Government 
of the day for its own desiring to exclude the jurisdiction of the Court denied that a part of territory 
which patently was within Article 1 (3) of the Constitution was within it. 

By the agreement dated October 21, 1954, though complete administrative control has been 
transferred to the Government of India, this transfer of control cannot be equated to a transfer of 
territoiT-, that being the common intention of the parties to that agreement. Unless a ratificadon 
takes place there would be legally no transfer of territory and without a transfer of territory there 
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-would not be in the circumstances an “ acquisition of territory”, with the consequence that at present 
JPondicherry has to be treated as not part of the territory of India. 

The term ‘territory of India ’ used in several Articles in the Constitution means the territory of* 
“India for the time being as falls within Article 1 (3). 

By appropriate action under the Foreign Jurisdiction Act, or by Parliamentary legislation under 
^e Entry “ Foreign Jurisdiction ” the appellate jurisdiction of the High Court or of the Supreme Court 
-.should be enlarged under Articles 225 and 138 (1) respectively so as to afford an adequate remedy 
-for the inhabitants of these areas in order to avoid injustice and a sense of grievance. 

Per S'arirar and Das Gupta, JJ.— If a party has been given by the Constitution a fundamental right 
•to a writ, there is no power in the Court to refuse that right. Supposed practical considerations 
mf in capacity to enforce the writ issued cannot be allowed to defeat the provisions of the Constitution. 
‘The Supreme Court would be fully justified in proceeding on the basis that any order made by it 
would be carried out by any officer of the Government of India to whom it is directed wherever he 
may be, out of respect for the Constitution and the Court and this without requiring to be forced to 
•do so. It is the duty of the Court under section 57 of the Evidence Act to take judicial notice of the 
•extent of the territory of the State by requesting the Government to enlighten the Court on that matter 

Appeals by Special Leave from the Judgments and Orders dated the 7th Septem- 
ber, i960, of the Chief Commissioner, Pondicherry in Appeals Nos. 56 and 57 of i960, 
.-and Petitions under Article 32 of, the Constitution of India for enforcement of 
I’undamental Rights. 

' 'N. C. Chatterjee and A. V. Viswanatha Sastri, Senior Advocate, {R. 'K. Garg, 
M. K. Ramamurthy, S. C. Agarwal and D. P. Singh, Advocates of MJs. Ramamurthy 
& Co., with him), for Appellants Petitioners (In both the Appeals and the 
Petitions), 

C. K. Daphtary, Solicitor-General of India and B. Sen, Senior Advocate (B.R.L. 
-Iyengar and T. M. Sen, Advocates, with them), for Respondent No. i (in both 
the Appeals) and Respondents Nos. i and 2 (In both the Petitions) . 

A. .S'. R. Chari, Senior Advocate {K. R. Chaudhuri and R. Mahalingier, Advocates, 
■with him), for Respondent No. 2 (In both the Appeals). 

R. Gopalakrishnan, Advocate, for Respondent No. 3 (In both the Petitions.) 


The Court delivered the following judgments : 

Rajagopala Ayyangar, J, {on behalf of Gajendragadkar J., Wanchoo J. and himself) : — 
In compliance with our directions the two questions were forwarded to the Union 
' 'Government and they submitted their answers to them in the following terms : 

"Question No. (1). — Whether Pondicherry which was a former French Settlement is or is not 
•■at present comprised within the territory of India as specified in Article 1 (3) of the Constitution by 
■virtue of the Articles of the Merger Agreement dated October 21, 1954, between the Governments 
•of India and France and other relevant agreements, arrangements, acts and conduct of the two Govern- 
ments. 


Answer . — ^The French Settlement (Establishment) of Pondicherry is at present not comprised 
■withm the territory of India as specified in clause (3) of Article 1 of the Constitution by virtue of the 
■Agreement datrf the 21st October, 1954, made between the Government of France and the Govern- 
ment of India or by any other agreement or arrangement. By the aforesaid Agreement, dated the 
^Ist October, 1954, the Government of France transferred, and the Government of India took over, 
“administration of the territory of all the French Establishments in India, including Pondicherry, with 
•effect from the 1st November, 1954. A copy of the Agreement is enclosed. This is expressed to be a 
^ facto transfer and was intended to be followed up by a dejure transfer. A Treaty of Cession providing 
■for dejure transfer has been signed by the Government of France and the Government of India on 
me 28th May, 1956, but has not been so far ratified in accordance with the French Law as well as in 
•accordance with the Article 31 of the Treaty. A copy of the Treaty is also enclosed. The Govern- 
ment of India has been administering Pondicherry under the Foreign Jurisdiction Act, 1947, on the 
basis that it is outside India and does not form part of the territory of India. 


Question No. (2) —If the answer to Question 1 is that Pondicherry is not within the territory or 
India, what is the extent of the jurisdiction exercised by the Union Government over the siad terri- 
and whether it extends to making all and every arrangement for 1 ^ civil administraUon, its 
defence and in regard to its foreign affaiis. The Government of India might also state the extrat of 
JFKffiction which France possesses over the area and which operates as a demmution of the jurisdic- 
uon ceded to or enjoyed by the Government of India. 

•“^mcfr.—The Government of India has been exercising fuU jurisdiction oyer Pondiche^ in 
«?mtive, legislative and judicial matters in accordance with Foreign JurisdicUon Act, 1947. to 
so it hts foUowed the aforesaid Agreement. The Government of France has not also exercised 
■any executive, legislative or judicial authority since the said Agreement. 
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The jurisdiction of tlip Government of India over Pondicherry extends to making all arrange- 
ments for its civil administration. The administration of the territory is being carried on under the 
Foreign Jurisdiction Act, 1947, and in accordance with the French Establishments (Administration) 
Order, 1954, and otlier Orders made under sections 3 and 4 of that Act. The Government of India 
have been aiming at conducting tlie administration of Pondichcrr>' so as to conform to the pattern of 
administration obtaining in India consistent with the said Agreement. Accordingly a large number 
of Acts in force in India have already been extended to Pondicherry. 

The Government of India hold the view that the sole responsibility in regard to arrangement 
for the defence of Pondicherry devolves on themselves. 

Pondicherry has no foreign relations of its own. No claims have been made by the Government 
of France in this matter nor have the Government of India recognized the exbtence of any such 
claim. 

The Government of France do not possess any dc facto jurisdiction over Pondicherry which 
would imply any diminution of the jurisdiction cxercisri by the Gov’emment of India.” 

The appeals and the \vrit petitions were thereafter posted for further hearing before 
'us on gtli October, 1961. 

Mr. N. C. Ghatterj'i — learned Coimsel for Shri Masthan Sahib, appellant in 
Civil Appeal No. 42 of 1961 and petitioner in Writ Petition No. 297 of 1966, ui^ed 
before us two contentions. The first was that the answer to the second question 
clearly established that tlie French establislunents including Pondicherry were 
part of the territory of India having been acquired by the Union Government 
.within the meaning of Article i (3) (c) and that in view of this position it Avas not 
necessary to consider nor proper for us to accept the views expressed by the Union 
Government in their answer to the first question wherein they had expressly stated 
that tliey did not consider the French “ establishments ” covered by the agreement 
between the Union Government and the Government of France dated 21st, October, 
1954, as being ^vithin the territory of India within Article i (3) of the Constitution 
of India. Secondly, a point wMch w-as necessarily involved in the first one just 
set out — that this Court was not bound by the statement of the Government of 
India in its answer to Question No. i and -Aat it should disregard such an ansu'er 
and investigate for itself on the materials placed before it as to whether Pondicherry 
was part of the territory of India or not. 

In support of the first submission Mr. Chatterji placed considerable reliance 
oti the passage in our judgment rendered on 28th April, 1961, reading : 

“ Still if the e.xtent of the jurisdiction vested in the Union Government by the arrangements en- 
tered into behveen the two Governments virtually amounts to a transfer of sovereignty for every 
practical purpose, it tvould be possible to contend that such a transfer or cession was so incomoatible 
tvith the e-xistence of any practical sovereignty in the French Government as to detract from the 
surrender or transfer being other than complete.” 

The argument was that the answer to the second question showed (i) positively 
that the Government of India exercised complete jurisdiction over the territory, 
executive, legislative and judicial, its authority being plenary and extending to 
the making of laws, their execution and the administration of justice with complete 
power over its defence and foreign affairs, and (2) negativ^ely, that the Government 
of France possessed no authority in the territory, so mu h so that it could not be 
predicated that there had been any retention of even a vestigal sovereignty to detract 
from tlie completeness of the transfer. In th circumstances, learned Counsel urged 
that he was justified in inviting us to ignore or disregard the answer to the first 
question and instead answer the qu -stion as to whether these French establishments 
were within the territory of India or not on the basis of the answer to the second 
question. 

Having regard to the nature of tliis argtunent it is necessary to state briefly the 
circtimstances in wliich v\ e felt it necessary to frame the two questions that we did. 
At the stage of the hearing of the petitions on the first occasion, notice was issued to 
the Union Gov'emment and the learned Solicitor-General appearing in response 
to the notice did not conv ey to us any definite v ews on the part of the Government 
as to whether Pondicherry was or was not consid>sred by them to be part o' the 
territory of India but invited the Court to decide tlie question on the materials 
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that might be placed by the parties before us. At that stage therefore we were not 
quite certain whether Government would be prepared to make a formal statement 
about their views on this question. If therefore the Government were inclined 
still to leave the matter to the Court, we desired to have complete information as 
to the factual position regarding the Government of the territory. It was in view 
of that possibility that Question No. 2 was framed. It was, of course, possible that 
Government might communicate their views to the Court and with a view to enable 
this to be done we framed Question No. i. In these circumstances nothing is 
gained by reference to the passage in our judgment dated 28th April, 1961. The 
passage extracted is certainly not an authority for the position as to whether if 
Question No. i was answered, the Court 'could properly consider any implications 
or inferences arising on the answer to Question No. 2. 

We shall therefore proceed to consider the principal question that arises at 
this stage, viz-, whether the answer of the Government in reply to a specific and 
formal enqrury by the Court that it did not consider a particular area to have been 
“ acquired ” by the Indian Government and therefore not a part of the territory 
of India was binding on the Court or not. A number of decisions of the English 
and Australian Courts in which the point has been considered Were placed before 
us and we shall proceed to refer to the more important of them. 

In ' Duff Development Company ' v. Government of Kelantan^, the question related 
as to whether the Sultan of Kelantan was the ruler of an independent sovereign 
State, such that the Courts in England had no jiuisdiction over the Sultan or the 
Government of that State. The Secretary of State for the Colonies who was 
requested by the Court to furnish information as regards the status of the ruler and 
of the Government, stated that the Sultan was the head of an independent sovereign 
State. The binding character of this statement was however questioned and it 
was argued before the House of Lords on foot of certain public documents • that 
Kelantan was merely a dependency of the British Government and not a sovereign 
State. On the other side, it was pressed upon the House, that the statement of 
the Secretary of State was binding and this latter submission was imanimously 
accepted by the House. In doing so Viscoimt Cave observed : 

“ If after this definite statement a different view were taken by a British Court, an undesirable 
conflict might arise ; and, in my opinion, it is the duty of the Court to accept the statement of the 
Secretary of State thus clearly and positively made as conclusive upon the point.” 

Viscount’ Finlay expressed himself thus": 

“ It has long been settled that on any question of the status of any foreign power the proper course 
is that the Court should apply to His Majesty’s Government, and that in any such matter it is bound 
to act on the information given to them through the proper department. Such information is not in 
the nature of evidence ; it is a statement by the Sovereign of this country through one of his 
Ministers upon a matter tvhich is peculiarly within his cognizance.” 

Lord Sumner said : 

“ Where such a statement is forthcoming no other evidence is admissible or needed.” 

There is one other decision of the House of Lords to which reference may usefully 
be made — Government of the Republic of Spain v. Arantzazu Mendi^. The question for 
decision was whether it was General Franco’s Government that was the Govern- 
ment in Spain or the Republican Government. The Secretary of State for Foreign 
Affairs had, in a formal communication to the Court in reply to a letter forwarded 
■under tlie direction of Bucknill, J., stated that His Majesty’s Government had. 
recognised the Nationalist Government as the Government which had administrative 
control o\ er a large portion of Spain and particularly over the Basque Provinces 
■vvlictcin the ship, title to which was in question, had been registered. Lord Wright 
m his speech said : 

Q_ ' l^e Court is, in my opinion, bound without any quilificatim by the statement of the Foreign 
nice, which is the organ of His Majesty’s Government for this purpose in a matter of this nature ^ 
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'Such a statement is a statement of fact, the contents of which arc not open to be discussed by the 
Court on grounds of law.” 

No doubt, these decisions were in relation to the status of or recognition by 
the Government of foreign sovereign and are therefore not ad idem tvith the point 
wWch now arises for consideration, viz., whether a particular piece of territory is 
-or is not part of the territory of India. A statement by Government in relation to a 
similar question came up ^fore the Court of Appeal in Fagernes^. The question 
for the Court’s consideration was whether the Bristol Channel," particularly at the 
point where a collision was stated to have taken place, was or was not part of British 
territory. Hill, J. before whom an action for damage caused by the alleged col- 
lision came up held that the waters of the Bristol Channel were part of British terri- 
tory and therefore within the jurisdiction of the High Cotmt. The defendants 
appealed to the Court of Appeal and at that stage the Attorney-General appeared 
and in response fo a formal enquiry by the Court as to whether the place where 
the collision was stated to have occurred was within the realm of England, replied 
tliat “ the spot where the collision is alleged to have occurred is not within the 
limits to which the territorial sovereignty of His Majesty extends.” On the basis 

• of this statement the Court of Appeal unanimously reversed the judgment of Hill, J. 
An argument was raised before the Court as regards the bindhig character of the 
statement by the Attorney-General and in regard to this Atkin, L.J. said ; 

“ I consider that statement binds the Court, and constrains it to decide that this portion of the 
Bristol Channel is not within British jurisdiction, and that the appeal must be allowed. I think that 
it is desirable to make it clear that this is not a decision on a point of law, and that no responsibility 
rests upon this Court save that of treating the statement of the Crown by its proper oflBcer as conclusive. 

-Lawrence, L.J., observed : 

“ It is the duty of the Court to take judicial cognizance of the extent of the King’s territory and, 
if the Court itself is unacquainted with the fact whether a particular place is or is not svithin the Kings 
territory, the Court is entitled to inform itself of that fact by making such inquiry as it considers proper. 
As it is highly expedient, if not essential, that in a matter of this kind the Courts of the King should 
act in unison with the Government of the King, this Court invited the Attorney-General to attend 
at Ae hearing of the appeal, and at the conclusion of the arguments asked him whether the Crown 
■claimed that the spot where the collision occurred was within the territory of the King. The Attorney- 
General, in answer to this inquiry, stated that he had communicated with the Secretary of State for 
Home Affairs, who had instructed him to inform the Court tliat “ the spot where this collision is 
alleged to have occurred is not within the limits to which the territorial sovereignty of His Majesty 
■extends.” In view of this answer, given with the authority of the Home Secretary upon a matter which 
is peculiarly within the cognisance of the Home Office, this Court could not, in my opinion, properly 
•do otherwise than hold that the alleged tort was not committed within the jurisdiction of the High 

• Court.” 

Bankes, L.J., though he agreed with his colleagues in allowing the appeal, however 
struck a slightly different note saying : 

“ This information was given at the instance of the Court, and for the information of the Court. 
Given under such circumstances, and on such a subject, it does not in my opinion necessarily bind the 
Court in the sense that it is under an obligation to accept it.” 

The entire matter is thus siunmarised in Halsbury’s Laws of England, Third 

• Edition, "Volume 7 : — 

• 1 

“ There is a class of facts which are conveniently termed ‘ facts of state. ’ It consists of matters 
-and questions the determination of which is solely in the hands of the Crown or the Government, of 
-which the following are examples : 

( 1 ) •' 

(2) Whether a particular territory is hostile or foreign, "or within the boundaries of a particular 

-state.” 

Mr. Chatterji, however, invited our attention to certain observations contained 
in two decisions of the High Comt of Australia — Jolley v. Mainka^, and Ffrost y. 
Stevenson^. In both these cases the point involved was as to the status of the terri - 
■ tory of New Guinea which Austr^ia was administering as mandatory territory 
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nmder a mandate from the League of Nations. There are, no doubtj observations 
in these cases dealing with the meaning of the word ‘ acquired ’ in section 122 of 
the Commonwealth of Australia Act, but the point to be noticed however is that 
“there was no statement by the Government of the Commonwealth of Australia 
as to whether this area was or was not part of the territory of Australia, such as 
we have in the present case. We do not, therefore, consider that these observations 
.afford us any assistance for the solution of the question before us. 

Both Mr. Chatterji and Mr. Viswanatha Sastri, learned counsel who appeared 
for Sivarama Reddiar, the appellant and petitioner in the other cases, stressed 
the fact that ^vhat we were called upon to decide ^vas the meaning of the expression 
‘ acquired ’ in Article i (3) (c) of the Constitution and that in the case of a written 
■Constitution such as ^ve had to construe, the jurisdiction of this Court was not to 
be cut dowTi and the enquiry by it limited by reasons of principles accepted in other 
jurisdictions. In particular, learned cotmsel stressed the fact that it would not be 
proper for the Court to ignore patent facts and hold itself bound by the statement of 
Government in cases where, for instance, the Government of the day for reasons 
■of its own desiring to exclude the jurisdiction of this Court denied that a part of 
ten-itory which patently was ndthin Article i (3) was within ii. It is not necessary 
for us to examine wdrat the position would be in the contingency visualized, but 
assuredly it is not suggested that the case before us falls within that category. The 
proposition laid down in the EngUsh decisions that a conflict is not to be envisaged 
betw^een the Executive Government and the Judiciary appears to us to rest on sound 
reasoning and except possibly in the exti-eme cases referred to by the learned counsel, 
the statement of the Government must be held binding on the Court and to be 
igiven effect to by it. 

There is one other matter which was specially pressed upon us dtuing the 
coxurse of argument to which it is necessary to refer. The submission was that the 
answer by the Union Government to the two questions were really contradictory 
and that whereas the answer to the second question made it out that the French 
•estabhshments had been acquired and were part of the territory of India, the 
Government had in relation to the first question made a contradictory answer. 
We do not consider this argument well-foimded. In cases where the only fact 
•available is the de facto exercise of complete sovereignty by one State in a particular 
■area, the sovereignty of that State over that area and the area being regarded as 
part of the territory of that State would prima facie' follow. But this would apply 
normally only to cases where sovereignty and control was exercised by imilateral 
•action. Where however the exercise of power and authority and the right to 
administer is referable to an agreement between two States, the question whether 
the territory has become integrated xvith and become part of the territory of the 
State exercising de facto control depends wholly on the terms upon wliich the new 
Government was invited or permitted to exercise such control and authority. If 
the instruments evidencing such agreements negatived the implication arising from 
the factual exercise of Governmental authority then it would not foUoxv that there 
is an integration of the territory with that of the administering power and that is 
precisely what has happened in the present case. As annexures to their reply the 
Union Government have included the Treaty of Cession dated 28th May, 1956, 
which is a sequel to the agreement dated 21st October, 1954, transferring the poys'ers 
•of the Government of the French Republic to the Government of the Indian Union. 
Under its terms, this Treaty would become operative and full sovereignty as regards 
the tenitory of the establislunents of Pondicherry, KaraikaI,EMahe and Yanam 
Would be ceded to the Indian Government only wiren the Treaty comes into force. 

It is not necessary to refer to all the clatises of this Treaty except the one -^vliich 
stipulates that it w'ould come into force on the day of ratification by the two Govern- 
tnents concerned. According to the Constitution of France an Act of the French 
Assembly is required for the validity of a Treaty relating to or involUng the cession 
•of French territory. It is common groimd that the Treaty has not been ratified 
yet. The resulting* position therefore is that by the agreement dated 21st October, 
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1954, tliough complete administrative control has been transferred to the Govern- 
ment of India, this transfer of control cannot be equated to a transfer of t'-rritory, 
tliat being tlie common intention of the parries to that agreement. Uni 'ss a ratifi- 
cation takes place there would legally be no transfer of territory and without a 
transfer of territory there would not be in the circumstances an “ acquisition of 
ten'itory ”, witli the consequence that at present Pondicherry has to be treated as 
not part of the territory of India. It is unnecessary to consider what the position 
would have been if the Union Government had, notwithstanding the terms of the 
Treaty, treated the former French establishments as having become part of the 
ten'itory of India. 

There svas one minor submission made by Mr. Viswanatha Sastri to which a 
passing reference may be made. He suggested that the term “ territory of India ” 
in Article 142 might not represent the same concept as ‘‘ the territory of India ” 
witlrin Article 1(3) and that in the context of Article 3 42 the term “territory of India” . 
might include every territory over which the Government of the Union exercised 
‘ de facto ’ control. We are not impressed by this argument. The term “ territory 
of India ” has been used in several Articles of the Constitution and we are clearly 
of tlie opinion that in every Article where this phraseology is employed it means 
the territory of India for the time being as falls within Article i (3) and that the 
phrase cannot mean different territories in different Articles. 

We have already dealt with the question as to what the effect on the maintain- 
ability of the appeals and the petitions would be if Pondicherry were not part of 
the territory of India. In view of Pondicherry not being within the territory of 
India we hold that this Court has no jurisdiction to entertain the appeals. The 
appeals therefore fail and are dismissed. The Writ Petitions must also fail and be 
dismissed for the reason that having regard to the nature of the relief sought and 
the autliority against whose orders relief is claimed they too must fail. They are 
also dismissed. We would add that these dismissals would not preclude the peti- 
tioners from approaching this Court, if so desired, in the event of Pondicherry 
becoming part of the territory of India. In the peculiar circumstances of this case 
we direct that the parties bear their respective costs. 

Before leaving this case, ^ve desire to point out that the situation created by 
the French establislunents not being part of the territory of India is somewhat 
anomalous. There administration is being conducted by the extension of enact- 
ments in force in India by virtue of the power conferred by the Foreign Jurisdiction 
Act. We have had occasion to point out that though teclmically the areas are 
not part of Indian territory, they are governed practically as part of India. But 
so far as the orders of the Courts and otlier authorities— judicial and quasi-judicial 
within that area are concerned, the Superior Courts in India have not, subject to 
what we have stated as regards the limited jurisdiction of this Court, any appellate 
or i-evisional jurisdiction over tliem and this might in a large number of cases lead 
to injustice and a sense of grievance. There is enough power in Government even 
at the stage of the de facto transfer to remedy the situation. By appropriate action 
imder the Foreign Jurisdiction Act, or by Pai'liamcntary legislation under the entry 
‘ Foreign Jurisdiction ’ the appellate jurisdiction of the High Court or of this Court 
could be enlarged under Articles 225 and 138 (i) respectively so as to afford an 
adequate remedy for the inhabitants of these areas. To this aspect of the matter 
■we consider that the attention of Government should be drawn. 

Sarkar, J. (for himself and Das Gupta, J .). — On the earlier occasion when these 
cases came up before this Comt, we postponed further hearing of them till we 
received tire ans\\ers of the Government of India to tsvo questions which we then 
i-efen'cd to it. These questions substantially vyere, (a) whether Pondiche.Ty is 
or is not wi hin tlie ten-itories of India and (6) if it is not, the etteut of the jurisdic- 
tion exercised by tlie Union Government over it and the jurisdiction wliicii France 
.still possesses in regard to it. These questions were put because considerable douot 
was felt as to the real status of Pondicherry. If it vias a foreign ten'itory, no appeal 
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could lie to this Court under Article 136 of the Constitution from any tribunal in 
Pondicherry and tv\'o of these matters were such appeals. The other tvv'o matters 
were petitions asking for writs against certain authorities in Pondicherry and the 
majority held that no writ could issue to a foreign territory in view of Article 142 
of the Constitution and therefore for the purposes of these petitions also it was 
necessary to ascertain the status of Pondicherry. We however then felt some diffi- 
culty about the question whether we could refuse to issue mits to an officer of the 
Government of India outside the territory of India and expressed our inability to 
concur in the opinion of the majority. We said that the proper tune to discuss 
that question would be when on receipt of the Government’s answers to our ques- 
tionSj it had to be held that Pondicherry was a foreign territory and reserved our 
final decision on the question till then. 

The Govermnent’s answers to our questions have now been received. On 
the basis of these answers, for the reasons hereafter mentioned, it has to be held 
that Pondicherry is a foreign territory. We, therefore, now wish to say a few words 
on the question on which we reserved our opinion on the former occasion. The 
opinion of the majority no doubt prevails in spite of what \ve shall say. Before we 
discuss the question which we reserved, we desire to observe in regard to the appeals 
that it must be held that they are not maintaiaable as Pondicherry is a foreign 
territory. 

Now, the writs are sought to quash the orders of a quasi-judicial authority 
functioning in Pondicherry on the ground that they violate certain fundamental 
rights of the petitioners. This authority however is an officer of the Government 
of India. How far writs can be issued under Article 32 of the Constitution of 
India to quash a quasi-judicial order e\'en if made in India, is itself a question of 
considerable difficulty on which there has been a difference of opinion in this 
Court. That question was recently discussed before another Bench but the judg- 
ment in that case has not yet been delivered. For the present purpose however we will 
assume that writs can be issued tmdcr Article 32 to quash a quasi-judicial order. 

The first observation that we'wish to make is that it has now been finally held by 
this Court, dealing ivith an application under Article 32, that “the right to move this 
Court by appropriate proceed'mgs for the enforcement of the rights conferred by 
Part III of the Constitution is itself a guaranteed right ” : Kavalappara KottarathUl 
Kochunni v. The State of Madras'^. A right to move this Court by a petition under 
Article 32 is, therefore, a fundamental right. That being so, a right to obtain a 
writ when the petition establishes a case for it, must equally be a fimdamental right. 
For, it would be idle to give a fundamental right to move this Court and not a 
similar right to the writ die issue of which the petition might clearly justify. If 
then a fundamental right to a -writ is established, — and that is the assinnption on 
which we are examining the present question — the party who establishes such 
right must be entitled ex debito justitiae to the issue of the necessary writ. There 
would then be no power in the Court to refuse in its discretion to issue it. 

But it is said that if a writ was issued in the pre ent case, it could not in viu.v 
of Article 142 which says that an order of this Court shall be enforced throughout 
the territory of India, be enforced in Pondicherry. Let us assume that that is so. 
Then it is said that if the Court -were to issue the -^vrit it would only be stultifying 
itclf and should not the.xjforc issue it. We are unable to accede to this contention. 

If a party has been gi\en by the Constitution a fundamental right to a writ, there 
is no power in the Court to refuse that right. Suppo-cd practical considerations 
of incapacity to enforce the -writ issued cannot be allowed tj defeat the provisions 
of the Cozistitution. 

No authority has been cited to us in support of the proposition that when a 
party is entitled as of right to an order, a Coiut can refine to make that order on 
^0 ground that it would thereby be stultifying itself. So far as we have been able 
to ascertain, orders are refused on this gi'oimd when the matter is one for the dis- 


1 . 

30 ; 


, (1959) S.C.J. 858 : (1959) 2 An.W.R. (S.C.) 
(1959) 2 M.L.J. (S.C.) 70 : (1959) Supp. 2 
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■cretion of the Court. Such cases have, for instance, frequently occurred in proceed- 
ings relating to the issue of injunctions, to grant or not to grant which is, as is well 
known, in the discretion of the Court. The discretion has no doubt to be judicially 
■exercised as indeed all discretions have, but nonetheless the right to the relief is 
in the discretion of the Court as opposed to a relief to which a party is entitled ex 
debito juslitiae, a distinction which is well understood. Thus, dealing with a case 
of tlie issue of an injrmction restraining a person from proceeding with an action 
in a foreign Court, Jessel, M.R., observed in In re International Pulp and Paper Co., Ltd.^, 
“ Therefore, as to a purely foreign country, it is of no use asking for an order, 
because, tlie order cannot be enforced”. Take another case. In England an 
information in the nature of quo warranto is not issued as a matter of course {R. v. 
Stacey^) and therefore the Courts there refuse to issue it when an information would 
be futile in its results : Halsbury’s Laws of England (3rd. ed.), Vol. ii, page 148. 
So in Reg v. Fox^, the Court refused to issue the information for the reason that the 
person sought to be removed by it could be reappointed at once. These howevei” 
are cases in which a Court would be inclined not to make a discretionary order 
on the ground that the Court would thereby be stultifying itself. Instances might 
be multiplied but it is unnecessary to do so. We do not think that the principle 
of these cases can be applied where a Court has no option but to make the order 
which we think is the present case. It would clearly be less applicable to a case 
like the present where, as we shall immediately show, it would be wrong to tliink 
that the order would not be carried out. 

Lastly, can we be certain that the Court would Ire stultifying itself by issuing 
the wit in this case ? That would be only if our order is sure to be ignored. We 
think tliat tliis Court would be fully justified in proceeding on the basis that any 
•order made by it would be carried out by any officer of the Government of India 
to whom it is directed wherever he may be, out of respect for the Constitution and 
this Court and ihis without requiring to be forced to do so. In this connection 
the case of R. v. Speyer, R. v. Cassel,*, is of interest. There Speyer and Cassel had 
been called upon by the Court by rules nisi to show cause why an information in 
the nature of quo warranto should not be exhibited against them to show by what 
authority they respectively claimed to be members of His Majesty’s Privy Council 
for Great Britain. Speyer and Cassel were naturalised British subjects and the ques- 
tion was whether under certain statutes they were not disqualified firom being 
appointed to the Privy Council. One of the arguments on behalf of the respondents 
was that the Court would be powerless to enforce a judgment of ouster for it could 
not prevent the immediate reinstatement of the names of these persons in the roll 
of Privy Cotmcillors if the King thought fit to alter it. The answer that Reading, 
■C.J., gave to this argument was, 

“ Although it may be interesting and useful for the purpose of testing the propositions now 
imder consideration to assume the difficulties suggested by the Attorney-General, none of them 
would in truth occur. This is the King’s Court ; we sit here to administer justice and to interpret 
the laws of the realm in the King’s name. It is respectful and proper to assume that once the law 
is declared by a competent judicial authority it will be followed by the crown.” 

The Other members of the Bench also took the same view. Lush, J., observing, “ The 
consequences he suggests are argumentative and not real, and we cannot regard 
them as fettering the exercise of our jurisdiction ”. Now this was a case of a dis- 
cretionary order. Even so, the Court felt that it would be wong to stay its hand 
only on the ground that it could not directly enforce its order. This salutory principle 
has been acted upon in our country by Das, J., who later became the Cliief Justice 
of this Court, in In re Banwarilal Roy^. There Das J. issued an information in the 
nature of quo warranto inspite of the fact that he could not command the Governor 
of Bengal to comply with his order which might therefore have become futile. We 
think it is a very healthy principle and should be followed. We do not think that 
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we can allow our powers for the protection of fundamental rights to be fettered by 
considerations of the enforcement of orders made by ns ; we must assume that the 
authorities in PondicheiTy will willingly carry out our order. 

We turn now to the other questions arising on the Government’s answers. 
Pondicherry was admittedly a French possession but under an agreement with 
France, the Government of India is now administering it. The Government has 
definitely stated that Pondicherry is not comprised within the territory of India. 
It has also said that it has full jurisdiction over Pondicherry under that agreement, 
that the liability for defence of Pondicherry is on it and that Pondicherry has no 
foreign relations. It has further said that France does not possess any cle facto 
jurisdiction over Pondicherry which would imply a diminution of the jurisdiction 
exercised by it. 

It was contended that we are not bound by the Government’s answer to the 
first question, namely, that Pondicherry is outside India and that on the basis of the 
answer to the second question we should hold, in spite of the Government’s view 
that Pondicherry is a part of Indian territory. It was said that since India had 
admittedly full jmrisdiction over Pondicherry and France exercised none, it must 
be held that India has acquired sovereignty over it and that it had, therefore, 
become Indian territory by acquisition. We are entirely unable to accept this con- 
tention. We think that we are boimd by the Government’s decision at least in a 
case ivhere we have referred to it for our guidance. That is the view taken in 
England and it is a view which is based on sound principle : see Duff Development Co. 
V. The Government of Kelantan^. Any other view would create a chaos and we cannot 
be a party to it. We may say that by a treaty, as in the present case, India may 
acquire full jurisdiction over a foreign territory which under the same treaty may 
nonetheless remain a foreign territory. 

It was contended that this would be absolute surrender to the executive Govern- 
ment ; that such a view would enable the Government when it so likesd, to disown a 
territory which was patently a part of India so that it might act therein as it liked 
in complete disregard of the laws and without any check from any Court including 
this Court. This contention, to use the words of Lush, J., in Speyer's case^, Ls “argu- 
mentative and not real ”. We cannot imagine that in a democracy any Govern- 
ment would ever act in the way suggested and we are sure no Government of this 
cormtry will ever do so. 

Fmthermore, the contention has no foundation whatever and is wholly imagi- 
naty. It is the duty of a Court to take judicial notice of the extent of the territory 
of its ovm State. Section 57 of the Evidence Act requires that. Therefore, if the 
fact is patent that a certain territory is within India, the Courts v/ill take judicial 
notice of it and there W'iU be no occasion to refer to the Govemraent for any infor- 
mation regarding it. It may however be that in certain circumstances the fact is 
not patent but even then it appears that it ■will be the duty of a Court to take judicial 
notice and it does so by requesting the Government to enlighten it on the point. 
So Lawence. L.J., said in Fagernes^, 

“ It is the duty of the Court to take judicial cognisance of the extent of thcKing’s Utrriwry and, 
the Court itself ^ unacauaintcrl v/ith the iact v/hether a particular place n or not v/ithin Jic 
Kang s territory, the Court is entitled to inform itself of that fact by making sijch enquiry as it 
considers necessary,” 

It is only in cases syherc the Court is not aware of the facts that the questjwi 
of referring to the Govc-rnraent will aruc and therefore no occauon can prrvably 
arhe where the Government miglit have the chance of distorting a patent fact. 

This is all that we desire to .say. As the majority of the learned Judge, of the 
Bench have taken a difierent viesv, the order to be made will follw/ their decision. 


b L.R. 0924^ A.C. 797, 
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Order of the Court: — In accordance wth the opinion of the majority, the 
appeals and petitions are dismissed. The parties will bear their respective costs. 

Appeals and petitions dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present B. P. Sinha, Chief Justice, P. B. Gajendragadkar, K.N. Wanchoo, 
M. Hidayatullah and J. C. Shah, JJ. 

Sikandar Jehan Begum and another .. Appellants! Petitioners.* 

V. 

Andhra Pradesh State Government and others . . Respondents. 

Hyderabad Atiyat Enquiries Act {X of 1952), section 13 (2)— Constitutionality— If offends against Article 
14 of the Constitution of India (1950) since it is the right of citizen to have questions of succession tried by a Civil 
Court. 

The fact that the Nizam usually accepted the decision of the enquiry doK not alter the legal 
position that the Nizam might well have refused to accept the opinion and might even have refused 
to make a grant of the estate to any one among the several claimants. Therefore, even under the cir- 
culars issued by the Nizam for holding enquiries into the questions of succession to Jagirs, the position 
appears to be clear that Jagirs were not heritable and on the death of the Jagirdar, on principle and 
in theory, it was always a case of resumption and regrant. Therefore, any person who claimed 
to be the successor of the deceased Jagirdar had no right to come to a civil Court for establishing that 
claim. Thus, the argument that section 13 (2) of the Hyderabad Atiyat Enquiries Act (X of 
1952) offends against Article 14 of the Constitution of India (1950) cannot be sustained. Further, 
the non-Atiyat estate will not be covered by the order passed by the Chief Minister and the title in 
respect of it will have to be tried by in the Civil Courts. 

Ammeerunnissa Begum and others v. Mahboob Begum and others, (1953) S.G.J. 61: (1953) S.C.R. 
404, distinguished. 

Appeal by Special Leave from the Judgment and Order dated the 30th June, 
1952, of the former Hyderabad High Court in Writ Application No. 13 of 1950, 
and Petition under Article 32 of the Constitution. 

M. C. Setalvad, Attorney-General, for India (J. B. Dadachanji, Advocate and 
S. JV. Andley, Rameshwar Nath and P. L. Vohra, Advocates of Mjs. Rajinder & Co. 
with him), for Appellants. 

A. V. Viswanatha Saslri, Senior Advocate ( T. V. R. Tatachari and T. M. Sen, 
Advocates, with him), for Respondents Nos. i to 4 (In the Appeal) and r to 5 
(in the petition.) 

Danial A. Latifi and Sardar Bahadur, Advocates, for Respondents Nos. 8 to 13 
(In the Appeal) and 6 to 1 1 (in the peition.) 

The Judgment of the Court was delivered by 

Gajendragadkar, J. — Writ Petition No. 197 of 1956 and Civil Appeal by Special 
Leave No. 279 of i960 arise between the same parties and they raise a short question 
about the validity of section 13, sub-section (2) of the Hyderabad Atiyat Enquiries 
Act, 1952 (X of 1952) (hereinafter called the Act). The decision of this question 
lies within a narrow compass but the facts leading up to the Civil Appeal and the 
Writ Petition are somewhat complicated and they must be stated at the outset in 
•order that the background of the dispute may be properly appreciated. 

Sikander Jehan Be^m and Khurshid Jehan Teleyawar Begum are the peti- 
tioners m the Writ Petition and the appellants in the Civil Appeal. They are 
the legitimate sisters of Nawab Kamal Yar Jung who died on 26th January, 1944- 
According to the petition, the said Nawab left behind him three legitimate wives 
and two legitimate sisters but no legitimate children. He had, however, a number 
of Khawases (concubines) and diree illegitimate sons and an illegitimate daughter. 
These are respondents Nos. 6-9 in the Writ Petition. The said illegitimate children 
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■were the issues of respondent Nos. lo and 1 1 who were the concubines of the NaAvab. 
Respondent Nos. 6-i i , however, claimed to be the legitimate heirs of the said Nawab 
because according to them, respondent Nos. lo and ii were the legitimate wives 
■of the Nawab. A dispute as to succession to the estate of the said Nawab has given 
rise to the present controversy. 

The said Nawab belonged to a leading family of Nobles in the Hyderabad 
State and was possessed of large Jagir and non-Jagir properties. Soon after his 
death, the Nizam appointed a Commission of Enquiry to hold a regular enquiry 
into the Virasat of the late Nawab Kamal Yar Jung on 8th February, 1944. By the r 
Firman issued by the Nizam in that behalf a direction was given that the Govern- 
ment should take the estate of the late Nawab under its supervision so that after 
the declaration of the successor, arrangements may be made about its delivery to 
the proper person. It appears that the Government accordingly took possession 
of the properties of the Nawab and continued in possession thereafter. 

On 17th September, 1949, Police action commenced and it ended on the 26th 
September on which date the Military Governor took charge of the administration 
of the Hyderabad State. On gth November, 1948, the Commission of Enquiry 
which had been appointed by the Nizam made its report. The report showed 
that according to the Commission, Husain Khan, Tahawar Husain Khan, Sadiq 
Husain, and Khatija Begum were the legitimate and lawful sons and daughter of the 
late Nawab, with the result that except for Riyasatimnisa Begum, Lai Bee and Azi- 
zunnisa Begum who were the wives of the late Nawab, none else could be held enti- 
tled to succeed to his estate. It appears that the report thus submitted by the 
Enquiry Commission did not receive the sanction or approval of the Nizam. 

Subsequently, on 2Qnd November, 1948, the Nizam issued a Firman whereby a 
new Special Tribunal was constituted according to the opinion of the Military 
Governor and it was asked to hear the Virasat enquiry of the late Nawab. The 
Tribunal was given authority to record fresh evidence, if necessary. This Tribunal 
made its report on 3rd April, 1949. The majority of this Tribunal took the view 
that the three widows of the late Nawab were his legitimate wives and ought to 
get together As. 0-2-0 share. They also expressed the opinion that Sheerin Bua and 
Parichehra Bua were the Mutha wives and their sons Syed Mohd. Hussain 
Khan, Syed Tahawar Hussain Khan and Syed Sadiq Hussain Khan %vere the 
legitimate sons of the late Nawab and so they should all together get As. 0-12-0 share. 
The remaining As. 0-2-0 share should go to Khedja Begum who, in the opinion of 
the majority, was the legitimate daughter of the late Nawab. 

It appears that after the Military Governor was put in charge of the admini- 
stration of the State of Hyderabad, the Nizam issued a Firman on 19th September, 

1 948, delegating to the Military Governor all the authority for tlie a dmin istration 
of the State. Subsequently, by another Firman he made it clear that the authority 
delegated to the Military Governor included and shall always be deemed to have 
included authority to make Regulations. This latter Firman was issued on 7th 
August, 1949. In due coirrse, the Chief Minister took the place of the Military 
Governor and the Nizam issued a Firman on ist December, 1949, whereby all the 
powers of administration delegated by him to the Mihtary Governor were as from 
the date of the notification terminated and the said powers were delegated to the 
Chief ^niMer. That is how the Chief Minister was vested tvith all the powers of 
administration which the Nizam possessed. 

When the Military Governor was in charge of the administration of Hyderabad 
State, he exercised his delegated powers of legislation and promulgated several 
Regulations. One of these was the Hyderabad (Abolition of Jagirs) Regulation, 
This Regulation came into force on 15th August, 1949. Broadly stated, 
the effect of this Regulation was that all Jagir lands were incorported into State 
lan^ as from the appointed day and their administration stood transferred to the 
Jagir Administrator who was to be appointed by the Government. The Regulation 
made necessary provisions for making cash payments out of the net income of the 
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Jagirs to tlic Jaghdar or Hisscdars or maintenance holders. This arrangement 
was intended to serve as an interim arrangement pending the final disposal of the- 
qiiestion about the commutation to be paid for the Jagirs. This Regulation was 
followed a few months later by tlie Hyderabad Jagirs (Cornmutation) Regulation, 
1359-F. which came into force on 25th January, 1950. Ry this Regulation, provision 
was made for the payment of compensation by way of the commuted value of the 
Jagir ^vhich had to be determined by the Jagir Administrator in accordance witli 
the relevant provisions of the Regulation. 

On 26th January, 1950, the Constitution came into force and on 3rd April, 

1 950, the report submitted by tlie second Commission was confirmed by the Chief 
Minister. As a result of this confirmation, the shares of three sons and daughter 
as well as the three Avido^vs of the late Nawab were declared. Each son was recog- 
nised to be enlitled to As. r-4-0 share, the daughter to As. 0-2-0 share and the three 
widows between them to As. 0-2-0 share. It was also declared that Sheereen Bua, 
Parichchra Bua as the Mamtua Avives of the late Nawab Avere entitled to Guzara 
(maintenance) only. In substance, it is the order thus passed by the Chief Minister 
Avhich has ^ven rise to the present litigation betAveen the parties. 

The AAudoAvs of the late NaAs^ab — Ahmedunnisa Begum and Azizunnisa Begum 
challenged the validity of the Government decision recorded in the confirmatory 
order passed by the Chief Minister by a Writ Petition before the High Court of 
Judicatui-e at Hyderabad on 20tli June, 1950. It Avas urged by them that the 
impugned decision of the Government was ultra vires and null and void and they 
claimed a Avrit of Cerliorcri quashing the said decision. As a consequential relief, 
they claimed appropriate orders against the parties who were held entitled to shares 
in the property of the late Nawab. The Writ Petition Avas first heard by a Division 
Bench of tlie Hyderabad High Court. The Bench found that the petition raised 
several questions of constitutional importance and so on 24th August, 1950, it referred 
the petition for disposal before a Full Bench. Accordingly, a Full Bench consisting 
of three learned Judges of the High Court heard it on 20th March, 1951. They 
held that the questions raised Avere of such a vital importance that it would be appro- 
priate that a larger Full Bench should deal Avith them. That is how the questions 
formulated were referred to a larger Full Bench of five learned Jugdes of the High 
Court. After these questions were ansAvered by the larger Full Bench, the matter 
Avas remitted to a Full Bench of three learned Judges and in accordance with the 
answers given, the Writ Petition Avas finally dismissed on 30th June, 1952. Mean- 
Avhile, on 14th March, 1952, the Act had come into force. 

The two AvidoAvs of tlie late Nawab then applied for and obtained a certificate 
from the High Court to prefer an appeal to this Court. On 27th December, 1955, 
hoAvever, the said widoAvs purported to compromise their dispute Avith the oppo- 
nents and expressed a desire not to prosecute the appeal before the Supreme Court 
any further. When the petitioners Sikander Jehan Begum and Khurshid Jehan 
Be^m came to know about these developments, they immediately sent an appli- 
cation to this Court praying tliat their names should be transposed as appellants in 
the appeal pending before this Court, at the instance of the said two Avidovs; in 
this application, they undertook to deposit the necessary security for costs as Avell 
as the printing charges. This application was, however, returned to the petitioners 
on the groimd that it did not lie to this Court as the record had not been formally 
ti’ansrnitted to it. Thereupon, the petitioners made a similar application before 
the High Court and the AvidoAvs applied for permission to withdraiv their appeal. 
Both the applications came on foi hearing before the High Court on i6th August, 
^955' The High Court, rejected the petitioners’ application for transposition anl 
allowed the widows’ application granting them leave to Avithdraw their appeal. 
On 8th August, igss? petitioners had made an independent application to the 
High Court for leaAe to appeal to the Supieme Court against its judgment in the 
Writ Petition. This application Avas dismissed by the High Court on 20th March, 
195^- Petitioners then applied for Special Leave and Special Leave was granted to- 
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them. That is ho^v Civil Appeal No. 279 of i960 has com’, to this ComT by Special 
Leave. Long before this appeal came here, the petitione s had filed a wit petition 
No. 197 of 1956. That in brief is the background of the dhpute between the parties 
before us. It is common ground that our decision in the Writ Petition ^vill govern 
the decision in the Civil Appeal. Indeed, as ^ve have already indicated, both the 
proceedings raise the same point of law. 

Before dealing A\ith the said question, hosvever, it is necessary to examine 
briefly the broad featui'es of the Act. The Act was passed to amend and consolidate 
the lav; regarding Atiyat grants in respect of Atiyat enquiries, enquirii-s as to claims 
to succession to, or any right, title or intei’est in Atiyat gi'ants and matters ancillary 
thereto. As section 1 5 of the Act shows, it repealed all previous circulars relating to 
this matter except as provided by clauses (a) and (6) of the said section. Sections 
3 to 7 contain general provisions as to Atiyat grants. Under section 3, all Atiyat 
grants held, immediately before the commencement of the Act shall continue to- 
be held by the holders thereof and by' their successors, subject to the conditions 
therein specified. Section 4 deals Avith the inquiries as to Atiyat grants in Jagirs. 
Section 5 prescribes the consequeices of the breich of c >nv itions of Muntakhab 
or Vasiqa. By section 6 alienations of the Atiyat gmnts are p’^ohibited and exemp- 
tion from attachment by' a Court is granted in respect of them. Tliis latter provision 
is, however, subject to the proviso that half the income cf the Atiyat grant shall be 
attachable in execution of a decree through the Revenue Department. Section 7 
provides that succession to Atiyat grants shall in future be regulated by the personal 
law applicable to the last holder. Sections 8 to 1 1 deal wth h^ constitution of Atiyat 
Courts, their jurisdiction and procedure. Section 8 provides for hierarchy of four 
categories of Courts on whom potvers could be conferred by Government by means 
of a notification issued under section 9. Section 10 provides that the jurisdiction 
and procedure of the Atiyat Courts shall be regulated in the manner specified in 
the Schedule and it adds that the time within which and the manner in %vhich appeals 
noay be filed against the decisions of the said Courts shall be such as may be pres- 
cribed. Section 1 1 deals wdth appeals. As a result of the provisions of section 1 1 , 
the decision of the Board of Revenue shall be final. Then we have a group of five 
sections dealing %\ith miscellaneous matters. Section 14 confers on the Govern- 
ment the power to make Rules, section 15 is the repealing section, and section 16 
provides that the Act "will cease to be applicable to any Inam to which at any time 
the Hyderabad Enfranchised Inams Act, 1952 is made applicable. That leaves 
sections 12 and 13 which require careful consideration. 

Section 12 provides that the final decision of a Civil Court on questions of 
succession, legitimacy, divorce or other questions of personal law shall be given 
effect to by the Atiyat Court on the said decision being brought to its notice by the 
party' concerned or otherwise irrespective of whether the decision of the Atiyat 
Court was given before or after the decision of the Civil Court. It is thus clear that 
though the Act has e:tablished .t hieraicby' of Atiyat Couits for dealing with the- 
question about the succession to Atiyat estates, section 12 provides that the final 
decision of the Civil Court on matters therein specified binds the parties and has 
to be given effect to by the Atiyat Courts. Under this section, the final decision 
of the Chil Court will have to be given effect to even if it was pronounced after an 
Atiyat Court had decided the matter. That means the earlier decision of the 
Atiyat Court, if it is inconsistent with the subsequent decision of the Civil Court, 
tvill have to yield to the latter and the question of succession shall be governed in 
the light of Civil Coiut's decision. 

That takes us to section 13. This section reads as follows ; — 

“ 13. ^1) Except as provided in this Act, the decision of an .\tiyat Court shall be final and 

shall not be questioned in any Court of Law. 

(2) Tlie orders passed in cases relating to Atiyat Grants including Jagirs on or after the IStb 
September, 1948 and before the commencement of this Act by the Military Governor, the Chief Civil 
Administrator or the Chief Minister of Hyderabad or by the Revenue ^linbter by virtue of powers 
given or purporting to be given to him by the Chief Minister shall be deemed to be the final oMers 
validly passed by a competent authority under the law in force at the time when the order was passed 
and shall not be questioned in any Court of law.” 

s G J— 29 
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It -will be noticed that the result of section 13 (2) is to validate the orders of 
the authorities therein specified which have been passed between i8th September, 
1948, and 14th March, 1952. The first date refers to the commencement of the 
Police action and the latter to the commencement of the operation of the Act. The 
obj'ect of the Legislature clearly is to validate orders passed between the said two 
■dates so that the questions determined by the relevant orders should not be reopened 
for enquiry either before the Atiyat Courts or before the Civil Courts. It is not 
disputed that between the commencement of the Police action and the passing of 
the Act events of historical importance took place in the State of Hyderabad and 
so treating that period as of unusual significance is not open to any criticism. There- 
fore, if the Legislature chose to deal with the orders passed during this period as 
•constituting a class by themselves, that itself cannot be said to contravene Article 
14 of the Constitution. 

It is, however, ui'ged that the result of the impugned provision is to deny the 
petitioners their right to have questions of succession adjudicated upon by a Civil 
■Court and that itself constitutes discrimination which contravenes Article 14. In 
support of this argument, reliance has been placed on the decision of this Court in 
Ammeerunnissa Begum and others v. Mahboob Begum and others^. We are not impressed 
by this argument. In the case of Ammeerunnissa Begum'^ it was obvious that the 
Legislature had singled out two groups of persons consisting of two ladies and their 
children out of those who claimed to be related to the deceased Nawab Waliuddowla 
and preventing them from establishing their rights under the personal la^v which 
governed the community, in Courts of law. Unconstitutional discrimination was 
thus writ large on the face of the Act impugned in that case. The position in the 
present case is very much different. Section 13 (2) does not validate the orders 
passed in the enquiry relating to the present case alone. It purports to validate 
•orders passed between the two specified dates in respect of all the enquiries which 
were then pending. That is one important point of distinction. Besides, as we 
will point out later, the nature of the property in respect of which the petitioners 
make a claim is fundamentally different from that in the case of Ammeerunnissa Begum 
The property in the latter case was heritable property succession to which had to 
be determined under the principles of the personal law applicable to the parties, 
while in the present case, the succession to Atiyat property does not come as a matter 
of right to the heirs of the last holder. Therefore, in our opinion, the argument 
based upon the decision of the case of Ammeerunnissa Begum^ cannot succeed. 

The challenge to the validity of section 13 (2) has taken another form before 
us. It was argued that during the prescribed period, a large number of cases were 
pending orders by the authorities concerned. By chance or accident, orders by 
^e relevant authorities were passed in the present case and may have been passed 
in some others. But there may be other cases of a similar type on which orders 
may not have been passed by the relevant authorities during the prescribed period 
and in singling out cases in which orders have been passed the impugned provision 
has made a classification which is irrational and offends against Article 14- The 
accident that orders were passed in some cases and were not passed in some others 
cannot afford a rational basis for classifying the two sets of cases. During the 
course of arguments, however, it turned out that no factual basis had been made 
■out in the petition on which this argument could be based. It is not alleged that 
there are any cases in which orders have not been'passed and which would, therefore, 
fall outside section 13 (2). When this fact was put to the learned Attorney-General 
who argued for the petitioners, he fairly conceded that in the absence of the rele- 
vant material, the ar^ment could not be sustained. Therefore, we do not think it 
is necessary to examine the merits of this argument, though we may add that, prima 
facie, classification made between cases decided and those not decided may not be 
irrational or unreasonable. 
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The learned Attorney-General then contended that in validating the orders 
passed by executive authority on the question of succession, section 1 3 (2) violates 
Article 14 becarzse it is the right of every citizen to have questions of succession 
tried by a Ci\al Court. He argues that if the petitioners wish to make a claim in 
regard to the succession to the estate in question, they have a right to enforce their 
claim in a Court of Law and in so far as the impugned provision denies them that 
right, that amoimts to discrimination against the petitioners which is \iolative of 
Article 14. It would be noticed that this argument is in substance, similar to the 
contention raised by the learned Attorney-General on the strength of the decision 
m the case of Ammeentnnissa Begum^. In examining the validity of this argument, 
it is necessary to consider the nature of the property in respect of which the peti- 
tioners seek to make a claim by way of succession. 

The l^;al nature of the jagir estate has been considered by the High Court 
in dealing "with the Writ Petition filed by the widows of the late Na^vab. Several 
Finnans to which reference has been made by the High Court indicate that on the 
-death of the holder of the jagir, the estate de^'olved upon the State and though 
it -was usually regranted to the person who was found to be the successor on 
enquiry, in theory'', j^irs were resumed on the death of the holder of the jagir and 
their heirs did not automatically succeed to them. It is also clear that in their 
lifetime the Jagirdars ivere not permitted to alienate the property and that it was 
not necessary that on the death of the Jagirdar the estate should be granted to all 
his heirs either. It also appears that no suit relating to Jagir could be instituted in 
the Civil Court without the prior special permission of the Nizam. The Firman 
issued on 16th December, 1901, to which the judgment refers, shows that the heirs 
•of the deceased holders of Jagirs could not insist upon their right to succeed to the 
•estate beca-use no Atiyat grant was heritable. Another Firman issued on 28th 
September, 1928, shoived that the powers of the grantor of the Jagir could not be 
•curtailed by the rules framed for the guidance of the Atiyat Courts and that the 
grantor had an absolute right either to regrant the estate to the successor or not. 
Therefore, the position appears to be that, 

‘‘ the Jagir tenure consisted of no more than usufructuary rights in land to which the revenue 
law of the State did not apply ; that the Jagirs were inalienable and terminable on the death of 
the grantee, each Jagir iar, though an heir of the deceased holder, was deemed a fresh 
grantee of the estate, the right to confer such an estate being uncontrollrf, absolute and beyond 
the jurisdiction of the civil Courts 

It is true that on the death of a Jagirdar an enquiry was held about the succes- 
sion to the said J^ir either by the Atiyat Courts or by a Commission or Tribunal 
specially appointed in that behalf; and it is also true that generally the property 
■of the deceased Jagirdar was granted to the person who tvas held by the Nizam 
to be the successor of the deceased Jagirdar. But that does not affect the true 
legal character of the J^ir. This position is borne out by the previous Firmans 
issued by the Nizam in regard to the enquiry of the Atiyat estates. Circular No. 34 
of 1341-F. prescribed rules lor conducting enquiries and passing decisions in cases of 
Inam. This circular •was subsequently superseded and in its place Circular No. 10 
^338-F. was issued. The date of this latter circular is 13th Jime, 1929. Several 
titles are prescribed in the form of sections for holding enquiries and passing deci- 
sions in Inam cases. It is not necessary to refer to the sections of this Circular in 
detail. It may be enough to state that three classes of officers are contemplated by 
the Circular for holding the enquiiy. They are given powers to hold the enquiry. 
The enquiries are intended to be held generally in accordance with the procedure 
prescribe in the Civil Procedure Code. Appeals are pro'vided against the decision 
•of one officer to the officer higher in rank, but the ultimate position appears to be 
clear ; when the Nizam-e- Atiyat e-xpresses his opinion and submits it to the Hon’ble 
the Revenue Member, the Revenue Member thereupon expresses his own opinion, 
mid on considering all the opinions e.xpressed in the enquiry, “ the Nizam is graci- 
■ously pleased to issue liis Firman and the Firman thus issued ivill be binding on the 
parties Thus, it appears that though formal provisions -were made in regard 
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to the holding of tlie enquin-, the nature of the enquir\' ^\•as essentially consultative 
and the Xizam. tvas not bound by tlte decisions reached by the se'.'cral oBScers autho- 
rised to hold the enqtiiry. Tiie fact that the Xizam usually accepted the decision 
of the enquir\- does not alter the legal position that the Nizam might tvell have- 
refused to accept the opinion and might even have rehtsed to make a grant of the 
estate to anyone among the several claimants. Therefore, even under the Cir- 
culars issued by the Nizam for holding enquiries into the questions of succession 
to Jagirs. tlie position appears to be clear tliat jagirs were not heritable and on the 
death of the Jagirdar. on principle and in theory, it was always a case of resumption 
and regrant. 

If that be so, any person -who claimed to bethe successor of the deceased Jagirdar 
had no right to come to a Civil Court for establishing that claim. In fact, there is 
no claim to succession at all, the question of regrant being always in the absolute 
discretion of the Nizam. Af er Ae Rule of the Nizam came to an end, the only 
change that occurred was that on the death of the Jagirdar, the properts’^ vested in 
the State and could be r^ranted to a successor in the discretion of the State. There- 
fore, in our opinion, .the ai^ument that by denying the petitioners the right to establish 
a claim in the Civil Court, the impugned prorision of section 13 (q) offends against 
Article 14 of the Constitution, cannot be sustained. The property in respect of 
which the claim is sought to be made is not like the property in the case of Ammeerun- 
nissa^ at aU. In that case, the property- was heritable and succession to it ^vas govern- 
ed by the rules of personal law. In the present case, there is no right to succession 
as such — ^vhoever gets the estate as a result of the decision of the Chief Minister 
gets it by uu-y of r^rant made by the State. That is why we are satisfied that the 
challenge to the vaJidiri- of section 13 (2) on the ground that it contravenes Article 
14 cannot be sustain^. 

In rietv of the special character of the propert)' in question, it is obvious that 
the petitioners cannot challenge the ^•alidit>• of section 13 (2) on the ground that it 
contravenes Article 19 (i) {p. 

There is one more point which needs to be considered and that relates to the 
non-Atiyat estate left by the deceased Naunb Kamal Yar Jung. It apprears that 
the Firman by which the Nizam appointed the first Commission of Enquiry refers 
to the estate of the deceased Nawab in general and is not apparendy confined to- 
hh Atiyat estate. Similarly, the order passed by the Nizam that the Government 
should t^e possession of the deceased Naivab’s property appears to have been imple- 
mented in regmd to both Atiyat and non-Atiyat estates left by the Nawab. The- 
Chief hCnister's order confinning the report of the Special Tribunal subsequently 
appointed is likewise vague and may seem to cover both the Atiyat and non-Atiyat 
estates.^ The petitioners contend that whatever may be the position in regard to 
the Ativ'at estate, the Chief \Iinister had no right to make an order in respect of 
non-Atiyat estate ; indeed the Nizam himself could not have appointed an Enquiry 
Commission in respect of non-Atiyat estate and so tlie dilute in regard to the succes- 
sion to the said estate must be left to be decided according to the personal law off 
the pities and it must be tried by the ordinary Civil Courts. This position is 
not disputed either bj- hir. ^■iswanatha Sastri who appeared for the State or by 
l^Ir. Latifi who appeared for the respondents before us. Incidentally, we may 
add that it appears that litigation is pending in respect of tliis property between 
some of the parties in Civil Suit No. i39ofi355-F. Since it is common ground before 
us that the non-Atiyat estate is not covered by the order passed by the Chief Alinister, 
aU that -we wish to do in the present IVrit Petition is to make it clear that the said 
order does not relate to non-.-ktiyat estate and that questions of title in respect of it 
vvili have to be tried in tlie Giril Courts. 

In the result, both the IVrit Petition and the Appeal fail and are dismissed 
uitli costs. One set of hearing costs. 

K..LT. Petition and appeal dismissed, - 
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THE SUPREME COURT OF INDIA. 

Present : A. K. Sabkar, M. Hidayatullah and J. C. Shah, JJ. 

“N. A. Malbary and Bros., surat . . Appellant* 

V. 

Commissioner of Income-tax Bombay North, Ahmedabad . . Respondent. 

Income-tax Act, {XI of 1922), sectwns28 (I) {c) andM — Penally — Double imposition for same concealment — 
Effect of— First penalty on estimated assessment — Supplementary assessment based on correct income — Second 
penalty, without recalling first — Validity. 

The assessce did not return any income or produce any accounts of its Bangkok branch for the 
assessment year 1951-52. The Officer issued a penalty notice for concealment on 31st January’, 1952, 
.and made the assessment on the same day, estimating the branch income at Rs. 37,500. The assessee 
filed his objections to the penalty notice on 11th March, 1952, but subsequently produced its Bangkok 
“branch books, which disclosed an income of Rs. 1,25, 520. In consequence, the Officer reopened the 
.assMsment imder section 34 of the Indian Income-tax Act, 1922. In the meantime, on 22nd January, 
1954, the Officer levied a penalty of Rs. 20,000 pursuant to his notice dated 31st January, 1952. Later, 
•on the assessee’s admission of the correct income of its branch to be Rs. 1,25,520, the Officer made 
-a supplementary assessment and also issued another penalty notice for the same assessment year. After 
hearing the assessee’s objections, the Officer passed a second order of penalty in the sum of Rs. 68,501. 
The assessee accepted the assessment, but appealed against both the penalties. The Tribunal can- 
•celled the first penalty, but upheld the second, and the High Court, on Reference, agreed with the 
Tribunal. On further appeal by the assessee — 

Held, that in respect of the same concealment two orders of penalty may not stand together or be 
•enforced simultaneously. In the present case, however, the earlier order having since been cancelled , 
there remained only one order. 

The Income-tax Officer, having assessed the income by estimate, levied a penalty on the basis of 
•that estimate. But he had full jurisdiction to make the second order when he ascertained the true facts 
and realized that a much higher penalty could be imposed. The omission to recall the first order would 
jiot make the second order invalid. 

Appeal from the Judgment and Order dated 13th April, 1960, of the Bombay 
High Court in Income-tax Reference No. 40 of 1959. 

R. J. Kolah, Advocate and J. B. Dadachanji, Q.C. Mathur and Ravinder Narain 
of Mjs. J. B. Dadachanji & Co., for Appellant. 

N. D. Karkhanis and R. N. Sachthey, for the Respondent. 

The Judgment of the Court was delivered by 

Sarkar, /.—This is an appeal against a judgment of the High Court at Bombay 
•given on a case stated to it under the Income-tax Act and answering in the affirma- 
tive the following question : 

“ Whether the levy of Rs, 68,501 as penalty for concealment in the original return for the 
assessment year 1951-52 is legal ?” 

The question arose in the assessment of the appellant, a firm, for the year 1951-52 
in respect of which the accounting year was the calendar year 1950. The assessee 
•carried on business at Surat. It had a branch at Bangkok to which it exported 
cloth from India. The branch also made purchases locally and sold them. During 
the last World War the business at Bangkok had been in abeyance, but it was 
restarted after the termination of the hostilities. 

In its return for the assessment year 1949-50, the assessee did not include any 
profit of the Bangkok branch, but stated that the books of account of the Bangkok 
branch were not available and that therefore its profit might now be assessed on an 
estimate basis, subject to action under section 34 or section 35 on production of 
statement of account. The assessment was thereupon made on the basis of profit at 
5 per cent, on tlie export to Bangkok branch appearing in the Surat books. 

For the year 1950-51, again, there was no reference to the Bangkok branch 
in the return, and a similar estimate was made for this year also. For the year 
1951-52, also, tlie Bangkok business profits were not shown, but on January 11, 
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1952, the Income-tax Officer issued a notice to the assessee under section 22 (4)' 
of the Act to produce the profit and loss account and balance-sheet with the relevant 
books. The assessee excused itself by alleging on January 29, 1952, that the books, 
were at Bangkok and the profit and loss account and the balance-sheet could not be 
drawn up unless its partner, Hatimbhai A. Malbary, went there personally, and there 
was no certainty as to when he would go there and promising that in the following 
year these accounts for the calendar year 1950 would be produced. Thereupon, 
the Income-tax Officer made an estimate of the sales of the Bangkok branch at 
Rs.7,50,000 and of the net profits at 5% thereon, amounting to Rs. 37,500. This 
assessment was made on January 31, 1952. On the same day he issued a notice 
under section 28 (3) of the Act requiring the assessee to show cause why a penalty 
under section 28 (1) (c) for concealment of the particulars of the income of 1959 
should not be levied. The assessee was heard on this notice, and on January 22, 
1954, the Income-tax Officer imposed a penalty of Rs. 20,000 on it, as its explana- 
tion was not acceptable. 

In the meantime, assessment proceedings for the year 1952-53 had commenced, 
and this year also the assessee adopted a similar attitude as in the previous years. 
The Income-tax Officer was, however, insistent and, therefore, after various adj'ourn- 
ments, the assessee had, on August 17, 1953, to produce the accounts and books of 
the Bangkok branch- It appeared from these books that in tlie calendar year 1950 
the assessee had made a profit of Rs. 1,25,520. The Income-tax Officer thereupon 
commenced proceedings under section 34 of the Act against the assessee in respect 
of the assessment year 1951-52 and gave notice to the assessee to submit a return. 
The assessee then sumbitted a return stating therein correctly the profits for the 
calendar year 1950. The Income-tax Officer completed that assessment after direct- 
ing the issue of a further notice under section 28 (3) on April 8, 1954, requiring the 
assessee to show cause why penalty should not be levied for deliberately concealing 
the paniculars of his income of 1950, Pursuant to this notice the Income-tax Officer 
passed another order on February 28, 1957, imposing a penalty of Rs. 68,501. So 
there were two orders of penalty. 

The assessee appealed to the Appellate Assistant Commissioner against both 
the aforesaid orders of penalty, but the appeals were rej'ected. There is no dispute 
as to the assessment of the income. The assessee then appealed to the Income-tax 
Appellate Tribunal. The Tribunal observed, 

“ It is indeed difficult to understand the action of the Department in splitting up one offence 
into two proceedings. So far as the levy on the basis of the 23 (3) assessment is concerned it appears 
to have no basis, as till that stage the Department had not succeeded in establishing and bringing 

home any guilt. It was still in the region of estimate The levy of Rs. 20,000 has to be 

remitted in full. The levy of Rs. 68.501 is entirely different. With the definite knowledge that tho 
Income-tax Officer had obtained that the profit for the year was Rs. 1,25,520 he has clearly proved 

the guilt of concealment against the assessee The penalty is not at all excessive and 

accordingly confirmed.” 

The revenue authorities never questioned the cancellation of the first order of penalty. 

Thereafter, the assessee obtained a Reference to the High Court of the question 
which we have set out at the beginning of this judgment. That question, it will , 
be noticed, referred only to the penalty of Rs. 68,501 imposed pursuant to tlte second 
notice under section 28 (3) for concealing the particulars of the income of 1950. 

It has to be observed that in the return that was filed in the proceedings started 
undei section 34, the assessee furnished correct particulars and it also produced the 
books. So it had not committed ary default in connection therewith. The notice 
must therefore be taken to have been in respect of the original concealment of the 
income. The assessee knew— and this is what was found by the Tribunal and that 
is a finding of fact which is binding on a Court in a Reference — ’that its profits were 
Rs. 1,25,520 and it had not disclosed that profit originally nor produced the relevant 
books but permitted the Income-tax Officer to proceed on an estimte of that profit 
at Rs. 37,500. It was contended in the High Court that in respect of the same conceal- 
ment there were thus two penalties involved, namely, one of Rs. 20,000 and the other 
of Rs. 68,501. The High Court agreed with the contention of the assessee that two 
penalties could not be levied in respect of identical facts but it held that the penalties 
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in this case had not been levied on the same facts. It observed that the original 
assessment was solely on the basis of an estimate and the second assessment was 
after knowledge of the fuU facts of the concealed income. 

In this Court Mr. Kolah has urged that the second order for penalty was illegal 
because there was one concealment and in respect of that an order for penalty of 
Rs. 20,000 had earh'er been made. He contended that there was no jurisdiction to 
make the second order of penalty while the first order stood and for that reason 
the second order must be treated as a nullity. He further stated that the fact that 
the first order was subsequently cancelled by the Tribunal would not set the second 
order on its feet, for it was from the beginning a nullity as having been made when 
the first order stood. 

We are unable to accept this argument. It may be that in respect of the same 
concealment two orders of penalty would not stand, but it is not a question of juris- 
diction. The penalty under the section has to be correlated to the amount of the tax 
which would have been evaded if the assessee had got away with the concealment. 
In this case, having assessed the income by an estimate, the Income-tax Ofiicer levied 
a penalty on the basis of that estimate. Later, when he ascertained the true facts 
and realised that a much higher penalty could have been imposed, he was entitled 
to recall the earlier order and pass another order imposing the higher penalty. If he 
had omitted to recall the earlier order that would not make the second order invalid. 
He had full jurisdiction to make the second order and he would not lose that juris- 
diction because he haa omitted to recall the earlier order, though it may be that the 
two orders could not be enforced simultaneously or stand together. However, in 
the present case, the earlier order having been cancelled and no objection to tJie 
cancellation having been taken, we have only one order and that for the reasons 
earlier stated is, in our view, a legal order. 

It was also said that when the first order of penalty was passed the Licome-tax 
Officer was in possession of the full facts which would have justified the imposition 
of the higher penalty. It was pointed out that the first order of penalty was passed 
on January 22, 1954, while the books disclosing the real state of affairs had been 
produced before the Income-tax Officer on August 17, 1953. It was contended 
that if in spite of this he passed the order imposing a lower penalty, he had no right 
later to change that order. In support of this contention reference was made to 
C. V. Govindarajulu Iyer v. Commissioner of Income-tax, Madras'^. There it was 
argued that the original proceeding under section 23 (3) and a proceeding under 
section 34 in respect of the same period were different, and in the latter proceeding 
a penalty could not be imposed for a concealment in respect of the original proceed- 
ing. Rajamannar, C.J., rejected this contention and held, 

“that so long as the proceedings under section 34 relate to theassessment for the same period' 
as the original assessment, the I ncome-tax Officer will be competent to levj' a penalty on any ground 
open to him under section 28 (1), even hough it relates to the prior proceeding ”. 

He, however, proceedea to observe, 

“There may be one possible qualification of his power, and that is when the default or the 
act which is the basis of the imposition of the penalty was within the knowledge of the Officer who 
passed the final order in the prior proceeding and if that Officer had failed to exercise his power under 
section 28 during the course of the proceeding before him. Possibly, in that case, he would have no 
power.” 

Learned counsel for the appellant relied on this latter observation in support of his 
contention. We do not think that Rajamannar, C.J., wished to state this qualifica- 
tion on the power of the Income-tax Officer as a proposition of law. It was not 
certainly necessary for tlie purposes of the case bel'ore him. We do not wish to be 
understood as subscribing to it as at present advised. 

But assume that this statement of the law is correct. It has no application to 
the present case. What is said is that if the default which entails the penalty was 
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witliin the knowledge of the authority when it passed the final order in the prior 
proceeding no penalty could he later imposed. Now Rajamannar, C.J., was not 
•dealing with a case in which two penalties had been imposed. The case before him 
was one in which no return had been filed pursuant to a general notice but subsequently 
section34 proceedings had been started and resulted in an assessment and an order 
imposing a penalty was thereupon passed. The final order in the prior proceedings 
referred to by the learned Chief Justice must, therefore, be final assessment order in 
the prior proceedings. Now in the present case the final order in the prior assess- 
ment proceedings was made on January 31, 1952, and on that date the Income-tax 
Officer had no knowledge of the concealment of income of Rs. 1,25,520. Therefore 
it seems to us that the observation of Rajamannar, C.J., does not assist Mr. Kolah. 
We may also observe that the first order of penalty passed on January 22, 1954, 
was pursuant to a notice issued on January 31, 1952. in respect of which the assessee 
Tiad offered this explanation on March 11, 1952. That notice was not concerned 
with any concealment that came to light from the production of the books on August 
17, 1953, and, therefore, on this concealment the assessee had never been heard. In 
assessing a penalty on this notice subsequently acquired knowledge would be irrele- 
•vant. 

The result is that the appeal fails and it is dismissed with costs. 

V.B. — ' — ^ — ' — ’ Appeal dismissed- 

THE SUPREME COURT OF INDIA. 

Present : — B. P. Sinha, Chief Justice, A. K. Saukar, M. Hidayatullah, 

K. C. Das Gupta and N. Rajagopala Ayyangar. JJ. 

Sultan Brothers Private, Ltd., Bombay . . Appellant* 

V. 

•Commissioner of Income-tax, Bombay City-II, Bombay . . Respondent. 

Income-tax Act, {XI of 1922), sections^, 10, 12 (Z) and\2{A) — Head of income — Lease of buildmg-Cum- 
Furniture — One not incidental to oilier — Rent separately fixed, but enjoyment to be common, for hotel business — 
Mode of assessment — Whether income from property business or other sources. 

A company was formed with the object of acquiring land and buildings and turning them into 
account by construction and reconstruction, decoration, furnishing and by leasing or selling them. 
The company acquired a plot of land, constructed a building thereon and furnished it with furniture, 
fixtures and fittings. The company let the building, furniture and fixtiures for a period of six years, 
for the purpose of running a hotel by the lessee. Under the lease agreement, the monthly rent for the 
building was reserved at Rs. 5,950, separately from the monthly hire for the furniture and fixtures which 
was reserved at Rs. 5,000. In the company’s assessment to income-tax, the question arose whether the 
entire income should be assessed under the head business or whether the rent for the building and the 
hire from the furniture should be assessed under separate heads of income, and if so, under which heads. 
The Income-tax Officer assessed the rent from the building under the head “ income from property ” 
and the hire charges for the furniture under “ other sources The Appellate Assistant Commissioner 

held that both the receipts should be jointly, assessed under the head ‘other sources’ under section 12 
(4) of the Indian Income-tax Act, 1922. The Appellate Tribunal and the High Court held that sec- 
tion 12 (4) didnot apply since, in their view, the letting of the building was not incidental to the lett- , 
ing of the furniture. On appeal, the company contended that the entire income fell to be assessed as' 
profits from business under section 10, since the letting out of a fully-equipped hotel building was the 
letting out of what was, in its very nature, a commercial asset. 

Held, (1) the income under the lease cannot be assessed under section 10 of the Indian Income-tax 
Act, 1922, as the income of a business. 

A thing cannot, by its very nature, be a commercial asset. It is not possible to say that a particu- 
lar activity is business because it is concerned with an asset with which trade is commonly carried on. 

Whether a particular letting is business has to be decided in the circumstances of each case. Each 
case has to be looked at from the business’s man’s point of view to find out whether the letting was 
the doing of a business or the exploitation ofthe property by its owner. 

When a building and plant, machinery or furniture are inseparably let, there is a new kind of 
income, and the Act contemplates the rent as a residuary head of income under section 12 (4). 
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Section 12 (4) does not contemplate that the letting of the building had to be incident to the letting 
■of the plant, machinery or furniture. All that it contemplates is that the letting of machinery, plant 
or machinery should be inseparatble from the letting of the buildings. 

“ Inseparable ” under section 12 (4) does not mean that the plant, machinery or furniture must be 
affixed to the building. The language is not that the two must be mseparably connected when let, 
’but that the letting of the one is to be inseparatble from the letting of the other. The inseparability 
•imder section 12 (4) is an inseparability arising from the intention of parties. It matters not whether 
'there are separate leases in respect of furniture and buildings, if the intention was to 
’be enjoyed together, that the letting of the two should be practically one letting and that the letting of 
'the one wou d not have been accepted without letting of the other. 

(2) On the construction of the lease, that the intention of the parties was that the furniture and 
’fixture and building should be enjoyed together and notone separately from the other and the 
'Conditions ’for the app icabi ity of section 12 (4) are satisfied. 

(3) The rent from building should be computed separately after making the allowances under 
^section 12 (4), and the income from the furniture and fixtures should be computed separately after 
making the allowances under section 12 (3). 

Appeal from the Judgment and Order dated 2nd July, 1959, of the Bombay 
High C^urt in Income-tax Reference No. 59 of 1958. 

A. V. Viswcmatha Sastri, Senior Advocate (T. S. Diwanji, Advocate and O. C. 
Mathur, J. B. Dadaclianji and Ravinder Narain, Advocates, of J. B. Dadachanji & 
<Co., with him), for Appellant. 

K. N. Rajagopal Sastri, Senior Advocate (R. N. Sachthey, Advocate, with him), 
ifor Respondent. 

The Judgment of the Court was delivered by 

Sarkar, J. — ^The appellant, which is a limited company, is the owner of a certain 
Building constructed on Plot No. 7 on the Church Gate Reclamation in Bombay 
which it had fitted up with furniture and fixtures for being run as a hotel. By a 
lease dated 30 August, 1949, the appellant let out the building fully equipped and 
furnished to one Voyantzis for a term of six years certain from 9 December, 1946 
for running a hotel and for certain other ancillary purposes. The lease provided 
for a monthly rent of Rs. 5,950 for the building and a hire of Rs. 5,000 for the furni- 
ture and fixtures. The question in this appeal is how the income received as rent 
and hire is to be assessed, that is, under which section of the Income-tax Act, 1922 
is it assessable ? The appellant contends that the entire income should be assessed 
under section 10 as the income of a business or, in the alternative, the income should 
he assessed under section 12 as income from a residuary source, that is a source not 
•specified in the preceding sections 7 to II, with the allowances respectively specified 
in sub-sections (3) and (4) of that section. 

For the assessment year 1953-54, the appellant was taxed under section 9 of the 
Income-tax Act in respect of the building and under section 12 in respect of the hire 
received from the furniture and fixtures. The Income-tax Officer held that the 
Building had to Be assessed under section 9 as it was the specific section covering it 
and there was, therefore, no scope for resorting to the residuary section, section 12, 
in respect of its income. The Appellate Assistant Commissioner held on appeal 
That tlie rent from a building could only be assessed under section 12 with Uie 
allowances mentioned in sub-section (4) where for the letting of the furniture and 
fixtures it was indispensable to let the building also and as that was not the case here 
the building had been rightly assessed under section 9. The appellant then appealed 
to the Income-tax Appellate Tribunal. The Tribunal confirmed the decision of the 
authorities below, holffing that the allowances mentioned in sub-section (4) of section 
12 could not be .allowed, as the sub-section permitted them only where the letting 
of the building was incidental to the letting of tlie furniture and fixtures and, as that 
had not happened in the present case, tlie rent could not be assessed under section 12. 
It was also contended by the appellant before the Tribunal— a contention which 
•does not appear to have been advanced at any earlier stage— that the entire income 
s c J— 30 
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should really have been assessed under section 10 of the Act inasmuch as the income- 
taxed was from “ the letting out of the totality of the assets which was the business, 
of the assessee The Tribunal rejected this contention also, holding that since- 
there was a specific head in regard to income from property, namely section 9, the 
income from the property leased had to be computed under that section alone and 
referred to United Commercial Bank, Ltd. v. Commissioner of Income-tax, West 
BengaF in support of this view. 

Thereafter, at the request of the appellant, the Tribunal stated a case under 
section 66 (1) of the Act to the High Court at Bombay for decision of the following 
question : — ^ 

“ Whether, on the facts and circumstances of the case, the income derived from letting of the: 
building constructed on Plot No. 7 is properlytobecomputed under sections 9, 10 or under section IZ 
of the Income-tax Act.” 

The High Court answered the question as follows : — . 

‘ ‘ The income from the building will be computed under section 9, income from furniture andi 
fixtures under section 12 (3) and that no part of the income is taxable under section 10.” 

The question framed is clearly somewhat inaccurate, for what the appellant 
contends in the first place is that the entire income, and not that from the building 
alone, should be assessed under section 10. This inaccuracy has not however 
misled anyone, and the matter has been argued before us without any objection 
from the respondent on the basis as if the question Was in terms of the appellant’s 
contention. 

Now, it is beyond dispute that the several heads of income mentioned in section 6 
of the Act and dealt with separately in sections 7 to 12 are mutually exclusive, each 
head being specific to cover the income arising from a particular source and that it 
cannot be said that any one of these sections is more specific than another : see 
United Commercial Bank, Ltd. v. Commissioner of Income-tax'^. Therefore a 
particular variety of income must be assignable to one or other of these sections. 

A broad reference to sections 9, 10 and 12 may now be profitably made. Section 
9 provides for the payment of tax under the head “ Income from property ” in respect 
of the bona fide annual value of buildings or lands appurtenant thereto of which 
the assessee is the owner. Certain buildings are exempted, but it is not necessary 
to refer to them. This section also sets out the method of calculation of the annual 
value of the property on which the tax is to be assessed. It is important to note 
here that under this section a building has to be assessed to tax on its annual value 
irrespective of the rent received from it, if any. Section 10 deals with profits and 
gains of business, profession or vocation. This section also provides the method of 
computing the income and the allowances that the assessee is entitled to deduct in 
making the computation. Section 12 is the residuary section covering income, profits- 
and gains of every kind not assessable under any of the heads specified earlier. It 
follows that if the income now under consideration is taxable under section 9 or 
section 10, then it cannot be taxed under section 12. This is not in ‘dispute. 

The first contention of the appellant, as already seen, is that the assessment 
should be made under section 10 as of income from a business. The reason for 
this preference is that under that section it would be entitled to much larger allowances 
as deductions in the computation of the income than it would be under either section 9 
or section 12. The appellant put the matter in tliis way. Letting out of a commer- 
cial asset is a business, and what it did was to let out a commercial asset,- namely, 
a fully equipped hotel building. It also said that the lessor’s covenants in the lease 
showed that in making the lease, the appellant was carrying on a, business and not 
letting out property. This is somewhat different from the way’ in which it was. 


1. (1957) 32 I.T.R. 688 : (1958) S.C.J. 46 : 
<1958) I M.L.J. (S.C.) 26; (1958) 1 An.W.R. 


(S.C.) 26 : A.LR. 1957 S.C. 918. 
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put before the Tribunal. The argument advanced before the Tribunal was not 
advanced in this Court and need not, therefore, be considered. It is indeed not 
very clear. 

A very large number of cases was referred to in support of this contention, 
hut it does not seem to us that much assistance can be derived from them. Whether 
a particular letting is business has to be decided in the circumstances of each case. 
We do not think that the cases cited lay down a test for deciding when a letting 
amounts to a business. We think each case has to be looked at from a businessman’s 
point of view to find out whether the letting was the doing of a business or the exploi- 
tation of his property by an owner. We do not further think that a thing can by its 
very nature be a commercial asset. A commercial asset is only an asset used in a 
business and nothing else, and business may be carried on with practically all things. 
Therefore, it is not possible to say that a particular activity is business, because it 
is concerned with an asset with which trade is commonly carried on. We find noth- 
ing in the cases referred, to support the proposition that certain assets are com- 
mercial assets in their very nature. 

The object of the appellant company no doubt was to acquire land and buildings 
and to turn the same into account by construction and reconstruction, decoration, 
furnishing and maintenance of them, and by leasing and selling the same. The acti- 
vity contemplated in the aforesaid object of the company, assuming it to be a 
business activity, would not by itself turn the lease in the present case into a business 
deal. That would follow from the decision of this Court in .East India Housing 
and Land Development Trust, Ltd. v. Commissioner of Income-tax^, where it was 
■observed that 

‘ ‘ the income derived by the company from shops and stalls is income received from property 
■and falls under the specific head described in section 9. The character of that income is not altered 
because it is received by a company formed with the object of developing and setting up markets.” 

Now the cases on which learned counsel for the appellant especially relied were 
-cases of the letting out of plant and machinery, in some instances along with the 
factory buildings in which they had been housed. In all of them, except one, 
which we will presently mention, the assessee had previously been operating the 
factory or mill as a business and had only temporarily let it out as it was not convenient 
for him at the time to carry on the business of running the mill or factory. In these 
•circumstances, it was held that by letting out the plant, machinery and building 
the assessee was still conducting a business though not the business of running the 
mill or factory. , 

In Commissioner of Income-tax v. Mangalagiri Sri Umamaheswara Gin and Rice 
Factory, Ltd. ^ the assessee who was-the owner of a fully equipped rice mill which it 
had constructed for its own trade but had never worked it, decided to lease it out 
to another person. It was held that the income was income from business. The 
reason given by one* of the learned Judges, Krishnan, J., was, “ the rent received is 
not only for the use of the mill but also to cover the necessary wear and tear ” and 
the lease was of the mill as a working concern. Beasley, J., agreed, but, perhaps, 
with a certain amount of hesitation. In the later case of Commissioner of Income-tax 
V. Bosotto Brothers, Ltd., Madras^, which concerned income from the letting out 
of a fully equipped hotel which had previously been run by the assessee himself as a 
hotel, Krishnaswami Ayyangar, J., felt himself bound by the Mangalagiri Gin 
and Rice Factory case^, and apparently for that reason only decided to agree with 
his colleagues that the case might fall under section 10. Mockett, J., thought that 
what was done was to lease out an undertaking of a hotel known as a hotel business 
and, in that view, he agreed that the case might come under section 10. 

It seems to us that Bosotto Brothers, Ltd., case^ would have no application, 
because it cannot possibly be said in the case in hand that the appellant had let 


1. (1961) 42 I.T.R. 49. 3. (1940) 1 M.L.J. 319 : I.L.R. (1940) Mad. 

2. (1927) 51 M.LJ. 360 : I.L.R. 50 Mad. 178. 

529 : (F.B.) 
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out any business undertaking . Admittedly, it never carried on any business 
of a hotel in the premises let out or otherwise at all. Nor is there anything 
to show that it intended to carry on a hotel business itself in the same building, even 
if it had the power under its memorandum to do so, as to which a great deal of doubt 
may be entertained. In MangaJagiri Gin and Rice Factory case^, what appears to 
have been really let out was the plant and machinery, and the case was decided ou 
the basis of the wear and tear caused to them. Furthermore, in that case it does not 
appear at all to have been contended that section 9 had any application. Whether 
that case was rightly decided or not, is not a question that properly arises in this case, 
for none of the considerations which led to die decision arrived at there, exists here r 
there is no question of any wear and tear to machinery nor of a letting out of any 
working concern. Besides, the cases of MangaJagiri Gin and Rice Factory'^, 
and Bosotto Brothers, Limited^, were both decided before sub-section (4) of section 
12 was enacted. Sub-section (4) covers a case where a building and furniture are 
inseparably let out. It cannot be said what the decision in those cases would have 
been if section 12 (4) was then in existence. We do not think that it would be 
profitable to refer to the other cases cited at the Bar for they carry the matter no 
further. 

Learned counsel for the appellant also relied on certain clauses in the lease 
and a clause in the memorandum of the appellant company to show that the lease 
amounted to tlie carrying on of a business. We shall now turn to these provisions. 
Clause 3 (6) of the memorandum gave power to the appellant to manage land, 
buildings, and other property and to supply the tenants and occupiers thereof 
refreshment, attendants, messengers, light, waiting room, reading room, meeting room,. 
libraries, laundry convenience, electric conveniences, lifts, stables and other advan- 
tages. The contention was that this clause in the memorandum gave the appel- 
lant a power to carry on a business of the nature of running a hotel. We do not 
think, it did. But, in any case, by the lease, none of the obj'ects mentioned in this- 
clause was sought to be achieved. We find nothing in the lessor’s covenants, to 
some of which we were referred to bring the matter within clause 3 {b) of the memoran- 
dum. None of these clauses support the contention that by granting the lease, the 
appellant did anything like carrying on the business of running a hotel. Thus clause 
(a) is a covenant for quiet enjoyment. Clause (b) provides for a renewal of the lease 
of the demised premises being granted to the lessee for a further term of six years at 
his request. Clause (c) deals with payment of municipal bills and similar charges- 
and ground rent. Clause (d) provides that the lessor shall, during the continuance 
of the lease and on its renewal, provide various things which included furniture, 
pillows, mattresses, gas-stoves, bottle-coolers, refrigerators, lift, electric fittings and 
the like and also paint the outside of the building with oil once in five years and keep- 
the building insured. These are ordinary covenants in a lease, of a furnished build- 
ing. These do not at all show that the lessor was rendering any service in the hotel' 
business carried on by the lessee or in fact doing any business at all. On the facts 
of this case, we are unable to agree that the letting of the building amounted to the 
doing of a business. The income under the lease cannot, therefore, be assessed under 
section 10 of the Act as the income of a business. 

The next question is about sub-section (4) of section 12. The relevant part 
of section 12 may now be set out. 

Section 12. — {1) The tax shall be payable by an assessee under the head ‘ Income from other 
sources’ in respect of income, profits and gains of every kind which may be included in his total 
income if not included under any of the preceding heads. 


(3) Where an assessee lets on hire machinery, plant or furniture belonging to him, he shalll 
be entitled to allowances in accordance with the provisions of clauses (iv), (v), (vi) and (vii) of sub- 
section (2) of section 10. 


1. (1927) 51 M.L.J. 360 : I.L.R. 50 Mad. 2. (1940) 1 M.L.J. 319 : I.L.R. (1940) Mad- 
529. 178. 
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(4) Where an assessee lets on hire machinery, plant or furniture belonging to him and also- 
buildings, and the letting of the buildings is inseparable from the letting of the said machinery,, 
plant or furniture, he shall be entitled to allowances in accordance with the provisions of the clauses • 
(iv), (v), (vi) and (vii) of sub-section (2) of section 10 in respect of such buildmgs. 

To clear the ground it may be stated here that once section 10 is found' 
inapplicable to the case, there is no dispute that the income from the hire of the 
furniture and fixtures was rightly assessed under section 12 after providing for the- 
allowances mentioned in sub-section (3) of that section. The only dispute that 
then remains is whether the building is to be assessed under section 9 which of course: 
will have to be on the basis of its annual value or whether the rent from the building 
has to be assessed unaer section 12 after the allowances mentioned in sub-section (4)- 
have been deducted. 

■We have earlier saiu that section 12 can only apply if no other section is appli- 
cable ; because it deals with the residuary head of income. Now sub-section (4) 
of section 12 only deals with certain allowances, and it obviously proceeds on- 
the basis that the income mentioned in it, namely, that from the buildings when insepa- 
rably let with plant, machinery or furniture is not income falling under any of 
the specific heads aealt with by sections 7 to 11, and is, therefore, income falling 
unaer the residuary head contained in section 12. There a preliminary difficulty 
arises. In respect of buildings — and with them alone sub-section (4) of section 12 
is concerned — as already seen, the owner is liable to tax under section 9 not on the 
actual income received from it, but on its annual value, and^ in fact, quite irrespective 
of whether he has letit ou tor not. How then can it be saidthatthe rent received from 
a building could at all come under section 12? In other words, why can it not be said 
that the specific section, that is, section 9, covers the case, and the income from the 
building cannot be assessed under section 12 and no question of giving any allowances 
under section 12 (4) arises ? It has sometimes been suggestea as a solution for this 
difficulty that sub-section (4) of section 12 applies only when the building is let out by 
a person who is not the owner, because such a case would not come under section 9. 
Counsel for neither party, however, was prepared to accept that suggestion.. 
Indeed that suggestion hasits own difficulty. Under sub-section (4) of section 12 the 
assessee becomes entitled, among others, to an allowance in accordance with sec- 
tion 10 (2) (vi) which is on account of depreciation of the building “being the pro- 
perty of the assessee ” from which it follows that sub-section (4) of section 12 con- 
templates the letting of the building by the owner. Sub-section (4) of section 12 
must, therefore, be applicable when machinery, plant or furniture are inseparably 
let along with the building by the owner. If sub-section (4) of section 12 is to have 
any effect — and it is the duty of the Court so to construe every part of a statute that 
it has effect — it must be held that the income arising from the letting of a building in- 
the circumstance mentioned in it is an income coming within the resiauary head. 
If a person cannot be assessed under section 12 in respect of the rent of a building 
owned by him, sub-section (4) will become redundant ; there will be no case in 
which the allowances mentioned by it can be granted in computing the actual 
income from a building. An interpretation producing such a result is not natural- 
We must, therefore, hold that when a building and plant, machinery or furniture are 
inseparably let, the Act contemplates the rent from the building as a residuary head' 
of income. 

The next question is, does the present letting come within the term of sub-section' 
(4) of section 12? That provision requires two conditions, namely, that the fur- 
niture should be let and also buildings and the letting of the buildings should be 
inseparable from the letting of the furniture. Now here both furniture and builaing 
have no doubt been let. The question is : Are they inseparably let ? The High Court 
does not appear to have answered this question, for it was of the view that not only- 
must the two be inseparably let out, but also that “ the primary letting must be of 
the machinery, plant or furniture and that together with such letting or along with 
such letting, there is a letting of buildings”. The High Court held that the primary 
letting in the present case was of the building and, therefore, deprived the appellant 
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In the result we answer the question framed thus : The rent from the building 
will be computed separately from the income from the furniture and fixtures and in 
.the case of rent from the building the appellant will be entitled to the allowances 
mentioned in sub-section (4) of section 12 and in the case of income from the fur- 
niture and fixtures, to those mentioned in sub-section (3), and that no part of the 
income can be assessed under section 9 or under section 10. The judgment of the 
.High Court is set aside. The appellant will be entitled to the costs here and below. 

V.B. Appeal allowed. 
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judicial institutions — Courts and tribmals play a useful role in the gro^vth, de\-elop- 
ment and maintenance of just and proper international order. 1 The institution 
•of arbitration for peaceful settlement of disputes was a popular practice hnown to 
.ancient Greece, Rome and India. However, submission of conflicts between States 
for settlement through adjudication machinery in accordance with international 
law did not emerge institutionally before the beginning of the present centur\% For 
the first time the Permanent Court of Arbitration came into existence in 1899 as 
an efficacious judicial mechanism to take its first pride place in the community of 
nations. It was really a leap forward on the famous Albania Claims case-, 1872 
between United States and Great Britain. But at the same time powers, fimctions 
.and procedure of the Permanent Court of Arbitration were seriously curtailed, 
limited and reduced by the contracting parties with regard to justiciable and poli- 
tical matters involving questions of national honour, national independence, soverei- 
gnty and domestic jurisdiction etc. The Permanent Court of Arbitration was neither 
‘ permanent ’ nor a ‘ coirrt of law’ inasmuch as “ it was not itself a deciding tribunal 
But only a list of names of arbitrators chosen by the disputant parties ^v'henever 
necessity w'as felt. It, therefore, not only affected the administration of international 
justice but also the imiform gro^vth of practice, procedme and precedents in inter- 
national law. The attempt for the creation of Court of Arbitral Justice with per- 
manent judges “ representing various judicial systems of the world and capable 
•of ensuring continuity of arbitral juriqjrudence ” felled on accoimt of mutual dis- 
trust and suspicion which was created on accoimt of international rivalries beUveen 
the East and the West*. It was therexperience and exigencies of the First ^Vorld War 
only which led to the establishment of the Permanent Court of International Justice in 
1920 under the auspices of the League of Nations. The philosophy contemplated in 
the Covenant for the creation of the Permanent Court of International Justice 
as a part of peace machinery for the promotion of international peace, co-operation 
and justice was a remarkable phenomena in the commimity of nations. In fact the 
Birth of the Court® heralded a new hope of judicial settlement of disputes which 
were essentially legal in nature®. “ Its record during the 17 years of its e.xistence ” 


1. See H. Lauterpacht ; The Function of Law in the International Community 1933: H. 
Lauterpacht ; The Development of International Law by the International Court, 1958; The Trans- 
5ictionsoftheGrotiousSodcty,Volumes23and25 ; Hudson : ThePermanent Court of International 
Justice, 1920-1942 ; Edward Hambro : The Case Law of the International Court, 1952 : Oiliver, J. 
Lissitzyn : The International Court of Justice; Moore; International Arbitrations and J.L. Simpson 
■and Hazel Fov : International Arbitration, 1959. 

2. McXair : International Law Opinions Vol. Ill, pp. 171-187. 

3. Oppenheim : International Law, Vol. II, 7th Ed., p. 43 ; Hudson : International Tribimals, 
p. 21 ; Oliver, J.. Lissitzyn : The International Comt of Justice, 1951 at p. 10 obsen.es that 

■their authority has been impaired by lack of continuity in functions, personnel and traditions, the 
narrosvness of the basis of their powers (in most cases agreements between the States immediately 
concerned), the differences in the personal characteristics and professional standing of the persons 
composing them, the suspicion that some arbitrators arc unduly swayed by political considerations 
and the failure of some of the tribunals to support their decisions by publishing reasoned opinion 

4. The Russo-Japanese War, 1904-05 gave further impetus to colonial rivalries and conflicts 
between the major powers. 

5. The Permanent Court of International Justice was established in persuance of Article 14 
of the Covenant of the League of Nations. The Court was in addition to the Court of .-Arbitration 
organised b>- the Hague Conventions of 1899 and 1907. For detailed discussion see Manle>- O. Hudson : 
World Comt Reports, \ ol. I, 1922-26, p. 18 ; H. Lauterpacht : The Developement of International 
Law by the Permanent Court of International Justice, 1934. 

6. Oppenheim : International Law. Vol. II. 7th Ed., 1958, pp. 3-5; Bentwich and Martin : 
.A Commentarj- on the Charter of the U.N., 1950, p, 164 ; .Article 36, the Statute of the Permanent 
Court of International Justice ; Dh>-anl, S. N.: Supreme Court Journal, 1958, p. 195 ; Articles 12, 
J3 and 14 Covenant of the League of Nations, .Article 36 (3) the Charter of the United Nafions. 
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obsei-ves', Professor Frederick L. Schuman “ revealed it to be a body of great 
value, both as a tribunal to render judgments between States and as an agency tO' 
advise the League Council on legal questions. The Court rendered in all 32 judg- 
ments, 200 orders and 27 legal advisory opmions.” These precedents, practices- 
and j urisprudence evolved by the Permanent Court of International Justice form 
the crust of the present and'future international judicial administration. It is a 
happy augury that unlike the League Assembly and Council which had lost their- 
importance, utility and necessity in late thirties the Court largely witlistood 
unaffected by national prejudices and interests. It, therefore, characteristically 
came in the scheme of post-Second World War order which envisaged the 
proposals for the establishment of a General International Organisation in 
Dumbarton Oaks Conference, Washington, 1944®. 

With the end of the Second World AVar in sight encouraging signs were visible 
to\vards the establishment of anew Inteniation^ Court of Justice. About 44 
States®, accepted the invitation of the Government of United States to prepare a 
draft statute for the International Court of Justice by a Committee of Jiurists under 
Green H. Hackworth (U.S.A.) as president. The Committee of Jurists referred, 
the various issues for consideration at the United Nations Conference on Inter- 
national Organisation held at San Francisco from 25th April, to 26th June, 1945. 
There were divergent views in the sub-committees of the Conference on the efficacy, 
existence and future of the Permanent Court of International Justice in relation 
to the proposed new Court. It may be useful to quote the following extracts from’ 
the Report of the Committee of Jurists of the San Francisco Conference i® ; 

“ In a sense, therefore, the new Comt may be looked upon as a successor to 
the old Court which is replaced. The succession will be explicitly contemplated 
in some of the provisions of tire new statute, notably in Article 36, paragraph 4, 
and Article 37. Hence continuity in the progressive development of the judicial 
process will be amply safeguarded.” 

The Permanent Court of International Justice functioned well for twenty- 
five years with great perfection and judicial fervour inherent in any judicial system. 
The United Nations and the International Court of Justice owe a debt to it because 
of its valuable achievement and rich experiences. However, the times were running 
against it and it had to be wound up^^ “ from the point of view of intemation^ 
law and practical reasons” as there was a general luiiversal demand for a new Court 
within the frame work of the newly created organisation. But it must be under- 
stood that the creation of the new Court was not a break with the past one. On 
the other hand the statute 1 ®, of the International Court of Justice is based upon. 


7. Interntional Politics, 5th Ed., 1953, p. 178. This observation is also supported b>^ 
E. Hambro who says “ Most people agreed that such a Court must, in the future, as in the past, con- 
stitute one of the main features of any system for the pacific settlement of international disputes ; and 
those who had any knowledge of the experience gained in the last twenty-five years considered that 
the methods of judicial settlement set up in 1920 and perfected since then were as good as could at 
present be devised The Year Book of World Affairs, 1949, p. 190. 

8. Chapter VII. An International Court of Justice — ^There should be an international Court 
of Justice which should constitute the principal judicial organ of the Organisation; the Court should 
be annexed to and be a part of the Charter of the Organisation ; the statute of the Court of Interna- 
tional Justice should be either (a) the statute of the Permanent Court of International Justice conti- 
nued in force svith such modifications as may be desirable, or (6) a new statute in the preparation 
of svhich the statute of the Permanent Court of International Justice should be used as a basis ; all' 
members of the Organisation should ipso facto be parties to the Statute of International Court ofjustice; 
conditions under which states not members of the Organisation may become parties to the statute- 
of the International Court ofjustice should be determined in each case by the General Assembly 
upon the recommendations of the Security Council. See Department of State Publications 2192, 
Conference Series 56. 

9. American Journal of International Law, 1946, p. 4 ; Year Book of World Affairs, 1946-47, 
p. 105 ; the Year Book of World Affairs, 1949, p. 191 ; Russell and Muther : A History of the- 
United Nations Charter, 1958, p. 865. 

10. The United Nations Conference on International Organisation : Documents Vol. XIII, 
p. 384 ; See also Julius Stone : Legal Controb of International Conflict, 1954, pp. 110-111. 

11. Hudson: American Journal of International Law, 1946, Vol. 46, p. 9 ; Wilcox and Marcy r 
Proposals for Changes in the United Nations, 1955, p. 376. 

12j Article 92, Charter of the United Nations^ 
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the Statute of the old Court and since 24th October, 1945 the statute of the new 
Court is in force. , , 

The ‘ A''ew ’ Court. 

The Charter of the United Nations provides for the establishment of “ an In- 
ternational Court of Justice” as one of the “principal organs of the United 
Nations. The relevant legal provisions of constitutional significance relating to 
the new Court are embodied in various articles of the Charter as well as in its 
own Statute 1®. The Permanent Court of International Justice, however, had no 
organic and inherent link with the League of Nations. On the contrary the present 
Court is a vital organ of the United Nations Organisation with membership of 
all powers — -iTinal] or big who are ipso facto parties, to the Statute of the Court. The 
other States!® which are not members of the United Nations may become parties 
to the Statute of the International Court of Justice on conditions to be laid down in 
each case by the General Assembly on the recommendations of the Security 
Coimcil. Switzerland is the only exception which without being a member of the 
United Nations is a party to the Statute of the Court. Further the States which 
are members of the United Nations may become a party ®®, in cases before the Court. 
The Statute of the International Court of Justice directly limits the access to the 
Court to States only is outcome of the doctrine of sovereign equality of aU States. 
The organs of the United Nations®!, and its specialised agencies may request for 
advisory opinions - only on any legal question from the Court. Therefore, indi- 
viduals, corporations, international institutions and organisations do not hav& 
a locus standi before the Court. Although it may appear ridiculous this anomaly 
still exists in the Charter and in international law of today.®® 

Composition of the Court. 

The Court consists®®, of fifteen judges, no two of whom may be individuals 
of the same State. They are elected by the General Assembly and the Security- 
Council from a list of persons nominated by the National Groups in the Permanent 
Court of Arbitration. An absolute majority®^ of votes is necessary both in the 
Assembly and in the Cotmcil in order to become a judge of the Court. It is interest- 
ing to note that permanent members of the Security CotmcD do not have 
veto®® power in the election of the judges. However, the scheme! of the Charter 
and of the Statute of the International Court of Justice seems to be to make the 
Court anjindependent, impartial and^imiversal legal, institution. 


13. The Permanent Court of International Justice was finally abolished in January, 1947 see- 
American Journal of International Law, 1946, p. 1. 

14. Article 7, Charter of the United Nations. In Article 92 of the Charter the Court is to act 
as “ the principal judicial organ ” of the United Nations. However, there is nothing In the Charter,, 
to prevent the United Nations from establishing parallel judicial agency for carrying on its functions,, 
duties and obligations under the Charter and International Law. 

“IS. Chapter XIV. 

16. See Articles 2, 3, 4, 8, 10, 11, 13, 18 and 20, etc. 

17. The Permanent Court of International Justice was created by separate treaty in 1921 

called “ the Statute of the Court ”. ■ 

18. Article 93 (i), the Charter of the Umted Nationsj 

19. Article 93 (2), ibid. 

20. Article 35, the Statute of the Court. 

21 . Article 96 (i) (2) of the Charter of the United Nations ; Article 34 (2) and (3), the Statute- 

of the International Court of Justice. , 

22. An attempt to amend and broaden Articles 34 of the Statute of the International Court 
of Justice was made in the Committee of Jurists of the San Francisco Conference, 1944 in order to- 
bring individuals, associations, corporations, colonies and dependencies within the framework of the 
Statute but it could not be achimrcd. The United Nations itself could not a party to contested, 
case before the Cowt. The United Nations may request advisory opinions only. 

23. Articles 3, 4 and 8, the Statute of the International Court of Justice. 

24. Articles 8, 10 and 12, thc-Statutc of the International Court of Justice. 

25. Articlell0I(2), ibid. 

1. Articles 16, 18, 19 and 31 ibid ; See also Chapter XIV, Charter of the United Nations. 
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oi nn.irf of Tusticc is in a fortunate position to traverse within 
Tiie , , f international jurisprudence which is constantly 

.n vast and undehmxtcd field ^oOntern^^^^ The modem nuclear 

changing and period have witnessed a new technological legacy, which 

era and the existing social, political, legal and economic values 

has tremendously ai ^ rapid yearning for change to a better philosophy 

of human j archaic notions and conceptions which are not readily yielding 

ngainst ojd jaw, precedents and practices may be inadequate, incon- 

to it. desirable to present transitional politico-legal order, yet these revo- 

vcnicnt , not still affected the course of administration of international 

Jutionary ‘^^j^gnsions of international justice. The International Court of 
law |£ig not supposed to abolish, repeal, amend, adapt, create arid apply law 

Justice 1 changing conditions of international life. At the same time it would 
to mce exaggeration to say that the Court has been a useful instrument in main- 
■ 'ff as well as changing the rules of law for the solution of international contro- 
2 of course with hesitancy. The Court is strictly bound by the letter and 
'^^Vit of its own Statute^, which it is to abide and follow in all controversies brought 
^fore it. “ No Court is expected, normally ”, observes^, Oliver, J., Lissitzyn, 
“ to cut new law out of the whole cloth. It has to work within the existing legal, 
litical and social frame work. Too radical a departure from the accepted 
standards and attitudes exposes a Court to the charge of usurpation of power and may 
put an end to its usefulness. This is especially true of an International Tribunal such 
as the International Court of Justice, whose powers rest entirely upon voluntary 
•submission of the various states and whose decisions are not regularly enforced by 
the organised strength of the community.” Although the Court is not restricted®, 
by the doctrine of stare decisis and its decisions are final and without appeal and have 
no binding force except between the parties and in respect of a particular case. 
Nevertheless, the desire to make use of previous decisions has been apparent since 
the establishment of the Permanent Court of International Justice. 


The International Court of Justice®, has frequently referred to its previous 
decisions and to those of the Permanent Court of International Justice and still more 
frequently have the parties been careful to support the arguments they submitted 


2. Reparation for Injuries, I.C.J. Reports 1949, p. 174; the Corfu Channel Case, I.C.J. 
Reports 1949, p. 5 ; the Competence of the General Assembly for the admission of a State to the United 
Nations, I.C.J. Reports 1950, p. ^ • the Anglo-Nonvegian Fisheries Case, I.C J. Reports 1951 p. 
116; for instance in the Reservations to the Convention on the Prevention and Punishment of the 
Crime of^Genocitk the International Court of Justice observed that it is not correct to say that any 
State entitled to become a party to the Genocide Convention may move any reservations it chooses 
by virtue of its sovereignty. It is obvious that so extreme an application of the idea of sovereingty 
could lead to a complete disregard of the obj’ect and purpose of the Convention-^ye^ I.C J. Reports, 
1951 at p. 24. Similar m decision and hesitancy on the part of the ■world judiciary can be seen in 
the Right of Passages Case, I.C J. Reports 1960, p. 39 where the Court has vaguely referred that 
local customs could be the basis of legal rights and obligations between States without elucidating a 
general rule of law for future practice. 

3. Article 38, Statute of the International Court of Justice provides that the Court, whose 
function is to decide in accordance with international law such disputes as are submitted to it, apply 
international conventions; international custom as evidence of a general prictice accepted as law; 
the general principles of law recognised by civilised nations ; judicial decisions and teachings of the 
most highly qualified publicists ; and the rules of ex aequo et bono if the parties agree. 

4. The International Court of Justice, 1951, p. 16-17. 

5. Article 59, State of the International Court of Justice. However, the Court adheres to 
well-known principles of res judicata and estoppel in deciding cases. See Delimitation of the Polish 
Czechoslovakian Frontier (question ofjaworziva) Series A/B No. 8 (1923), p. 37 ; Eastern Greenland, 
Series A/B No. 53 (1933), p. 23. 

. Hambro : The Case Law of the International Court, 1952, see introductory obser- 

vations. The learned jurist further speaks thatthe judges of the International Court are disposed 
to follow precedents established by the Permanent Court of International Justice see also Corfu Channe 1 
Case, I.C J.Re^rts, 1947-48, p. 28 ; Condition of Admission of a State to Membership in the ‘United 
Nations, I.C.J. Reports 1947-48, p. 63 ; Year Book of World Affairs, 1948, p. 203-204. 
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to the Court with the weight of authorities taken from the decisions of the Permanent 
Court and of International Court of Justice. However, the International Court 
of Justice is free to strike a different line from the practice, procedure and precedents 
of the old Comrt. 

The question also arises whether Article 38 of the Statute of the Court is all- 
inclusive in giving sufficient latitude to it to satisfy the growing and complex claims 
of international conummity. Hudson gives answer in affinnative ffiaf^, “ the 
enumeration has proved itself generally satisfactory to the legal profession.” But 
Professor Julius Stone on the other hand observes®, that the basis of this assertion 
is not clear. As a matter of fact the Court' is entirely dependent on the parties 
seeking justice before it as to the exercise of law to disputed controversies and has 
litde in determining the issue which it is called upon to decide at a particular 
occasion. It is also possible that the parties may avail the opinion of the arbitra- 
tion board or tribunal and thereby may dispense® with the necessity of a reference 
to the International Court of Justice. 

Jurisdictional Issues. 

The crucial issues concerning the Conrt’s jurisdiction has outwitted human 
ingenuity on account of legal-politcal nature of the problem. The issue which has 
been confronting the jurists is whether to leave ‘ compulsory ’ jurisdiction on the 
basis of volimtary acceptance of the ‘ Optional Clause ’ as under Article 36 of the 
Statute or to prescribe it as an obligation for all parties. Principally the major 
powers 1 ° have been opposed to it but later on agreed to adhere ^ to ‘ Optional 
Clause ’ on the basis of reciprocity. The U.S.S.R. and the United States have 
been opposed to it on political grounds. Consequently in all cases the jurisdiction 
of the Court depends on the consent or willingness of the parties to submit the dis- 
pute to the Courts®. Further the International Court of Jtistice has 
held 1 ® “ it must derive its jurisdiction to deal with merits of the case from the 
general rules laid down in Article 36 of the Statute. These general rules are based on 
the principle that the jurisdiction of the Court to deal with and decide a case on the 

7. International Tribunak, p. 254. 

8. Legal Ciontrols of International Conflict, 1954, p. 133. 

9. The complicated Indus Water Dispute between India and Pakistan was settled through the- 
mediation of the World Bank after protracted negotiations for twelve -years resulting in the Indus 
Water Treaty of 1960, Foreign Affairs Report, 1960, p. 153 ; India Quarterly, 1958, Vol. XIV, No. 3- 
( July-September) . 

10. For a fuller accoimt of the history of ‘Optional Clause’ see Chapters XI and XXXIII ia 
“ A History of the United Nations Charter ”, 1958, by Russell and Muther. 

11. France and Great Britian accepted the ‘ Optional Clause ’ in 1929 and deposited the ratifi- 
cation in 1931. The United States of America accepted and ratified the ‘ Optional Clause ’ as late 
as 1946 -with maximum reservations which has reduced its acceptance to minimum extent. The 
U.S.S.R. is still out from the purview of the ‘ Optional Clause ’ ; Oppenehim : International Law, 7 
Vol. II, 7th Ed., pp. 60 and 62 ; Julius Stone : Legal Controk of International Conflict, 1954, p. 126; 
M.O. Hudson : The Permanent Court of International Justice, 1920-42, p. 688. 

12. In the Statute of Eastern Carelia (1923), Series B, No. 5, p. 27, (I.W.C.R.), p. 190 the 
Permanent Court of International Justice observed: “It is well establkhed in international law that nO 
State can, without its consent, be compelled to submit its dkputes with other States either to media* 
tion or arbitration, or to any other kind of pacific settlement. Such consent can be given once and 
for all in the form of an obligation freely undertaken, but it can, on the contrary ako be given in a 
special c^e_ apart from any exkting obligation ” ; in the Access to German Minority Schook in. 
Upper Sil<sia_ (1928) Series A/B No. 40, p. 4, the Permanent Court of International Justice held that 
“ Court’s jurisdiction depend on the will of the parties. The Court k always competent once the- 
latter have accepted the jurisdiction, since there is no dkpute which States entitled to appear before 
the Court cannot refer to it ”. In the same judgment the Court obsert'ed that it was immaterial 
in what form the consent was given. The I.C.J. repeated that judgment in the Corfu Channel C^e 
(1949) I.C.J._ Reports p. 4 that further, there is nothing to prevent the acceptance, as in the present 
tasefrom being effected by two separate and successive acts, instead of jointly and beforehand by 
special agreement as the Permanent Court of International Justice said in its judgment of 1928 “the 
acceptance by a State of Court’s jurisdiction in a particular case is not subordinated to the observance 
of certain forms such as for instance the previous conclusion of a special agreement.” 

13. The Anglo-Imnian Oil Co., case, (1952) I.C.J. Reports p. 93. In thk case the Court held- 
that it has no jurisdiction while in Right to Passage Case, I.C.J. Repoerts, 1960, p, 34 it asserted 
Its jurisdiction. 
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merits depends on the will of the Parties. Unless the Parties have conferred juris- 
diction on the Court in accordance with Article 36, the Court lacks such juris- 
diction.” Nevertheless the jurisdiction of the International Court of Justice may 
be divided primarily into two categories, namely, the advisory jurisdiction and 
the contentious jurisdiction^®. 

Advisory Jm isdiction. 

The Covenant of the League of Nations originally provided i®, that the 
Court ‘ may give ’ an advisory opinion upon any disputed question referred to it 
by the Coimcil or the Assembly. HoWever, the basis of the present advisory juris- 
diction is embodied in the Charter of the United Nations and in the Statute of the 
Court. Both these Charters authorise the International Court of Justice to give 
.advisory opinions in accordance with procedure laid down respectively in them. 
The General Assembly and the Security Council may also request the Court 
•directly to give an advisory opinion on any legal question. The other organs of 
the United Nations and specialised agencies upon the authorisation of the General 
Assembly may also request advisory opinions of the Court on legal questions arising 
"within the scope of their activities. The States and individuals are excluded al- 
together from seeking the advisory opinion of the Court presumably on the idea 
that the Court is essentially of extra-national character of the mythical world com- 
munity which may finally replace the existing sovereign States, by its own supra- 
national Legislature, Executive and Judiciary. Probably it is this underlying idea 
■which is also inherent in the International Court of Justice. However, the States 
are entitled to appear before the Court whenever their interests are affected by the 
opinion of the Court. 

The United Nations or its specialised agencies are, theoretically speaking, 
not bound by it and may accept or reject the same as it is merely a 
■“ advisory ” opinion and nothing more. In practice, however, it is rather 
difficult for the General Assembly, or the Security Council to treat the well- 
•considered opinion of the Court as merely persuasive. The object of advisory opinion 
is to elucidate, explain and inform these bodies with regard to a particular legal 
•question. The Court’s contribution in this regard is highly useful and valuable 
in assisting the United Nations in^® “ establishing conditions under which justice 
and respect for obligations arising from treaties and other sources of international 
obligations can be maintained ”. The Court has been consistent in following 
certain principles in the exercise of advisory opinion. In the Eastern Carelia case ^ 
it refused to answer the question put concerning provisions for autonomy of Eastern 
Carelia which was a disputed matter between Russia and Finland on the ground 
'that Russia declined to recognise the competence both of the Council of the League 
•of Nations and of the Court in the matter. Likewise the International Court 
•of Justice has followed®®, its predecessor in the formulation of guiding principles for 
advisory opinion. Th ese principles broadly speaking are as follows : 

14. Article 96 (1), the Charter of the United Nations ; Article 65 (2), the Statute of the Court 

15. Article 36, the Statute of the Court. 

16. Article 14, the Covenant of the League of Nations. 

, None of the organs of the League of Nations or the United Nations have acted contrary 

ito an advisory opinion sought by them ; see Lissitzya, p. 32-33. 

18. Preamble of the Charter of the United Nations. 

19. (1923) Series B, No. 5, p. 5 at p. 29 ; the Court observed: " The question put to the Court 
5s not one of abstract law, but concerns directly the main point of the controversy between Finland 
and Russia, and can only be decided by an investigation in to the facts imderlying the case. Answer- 
ing the question would be substantially equivalent to deciding the dispute between the parties. The 
Court being a Court of Justice, cannot, even in giving advisory opinions depart from the essential 
arules guiding their activity as a Court ”, 

20. Advisory opinion concerning condition of a State to Membership in the United Nations 
(1947-48) I.C.J. Reports p. 57 at p. 61 ; the Interpretation of Peace Treaties with Bulgaria, Hungary 
and Rumania (1950) I.C.J. Reports, p. 65 at p. 71 ; Reservation to the Convention on the Prevention 
and Punishment of the Crime of Genocide (1951) I.C.J. Reports, p. 15 at p. 19 ; Administrative 
Tribunal of I.L.O. (1956) I.C.J.R. p. 77 ; See also the old Court’s opinion on the Interpretation 
the Greco-Bulgarian Agreement of 9th December, 1927, Series A/B—F. A. S.C. No. 45, p. 68 at p. 87 ; 
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(1) The Court’s opinion is given not to the States^^ but to the organ of the 
United Nations which is entitled to request and therefore no State whether a mem- 
ber of the United • Nations or not, can prevent the giving of an advisory opinion 
which the United Nations consider to be desirable in order to obtain enlighten- 
ment as to the course of action it should take. 

(2) Technically speaking the Court’s opinion is merely of an advisory 
character and as such it has no binding force® nevertheless in principle it should 
•not be refused but it may decline' to reply to the request for an opinion. 

(3) Although the Court is incapable of giving advisory opinion on questions 
•of political character®®, however, it cannot attribute a politcal character to a re- 
quest which, framed in abstract terms, invites it to undertake an essentially judicial 
task, the interpretation of a treaty provisions. It is not concerned with the motives 
which may have inspired this request, nor with the considerations which, in the 
•concrete cases submitted for examination to the Secmity Council, formed the sub- 
ject of the exchange of views which took place in that body. The Court may also 
give opinion on questions couched in abstract forms. According to Article 96 of 
the Charter and Article 65 of the Statute, the_Court may give an advisory opinion 
•on any legal question, abstract or othervvise. 

(4) The object®^, of this request for an opinion is to guide the United Nations 
in respect of its own actions. 

The advisory opinions of the Court have contributed invariably in the masterly 
analysis, exposition and evaluation of legal principles very much needed for the 
■guidance of the General Assembly and the Security Council in the solution of acute 
international conflicts which without it may possibly drive the world towards a 
catastrophic confusion. It offers an opportunity to die Court as an organ of the 
United Nations to participate in the maintenance of peace and just order. Con- 
sequently the advisory opinions not only facilitate the task of the United Nations 
it is also a convenient method for the development of international law®®. 

Contentious Jurisdiction. 

Contentious Jurisdiction of the Covut comes into play only when the parties 
to^the dispute bring it before the Court for its decision. The jurisdiction of the 
Comt depends on the consent of the disputant States without which it cannot 
exercise compulsory jurisdiction. Its jurisdiction 1 “ comprises all cases which 

the parties refgr to it.” The Court does not ipso facto assume compulsory jurisdic- 
tion witli regard to disputes between States merely because they are parties to the 

Inteqjretation of the Greco-Turkkh Agreement of 1st December, 1926, Series B. — ^No. 16 (1928), p. 1, 
at p. 16 and the consistency of Danzig Legislative Decrees with the the Constitution of the Free City, 
Series, A/B — F.A.S.C. No.65, 4th December, 1935, p.41 at p. 63 the Court observed that “the Court in 
performing its functions as an organ of international law, may consider municipal laws from the 
two entirely distinct standpoints. In the first place, it may have to examine municipal laws from 
the standpoint of their consistency with international law. The Court has sovereign power of adjudi- 
cation on this point : “ from the standpoint of international law and of the Court which is its organ, 
municipal laws are merely facts which express the will and constitute the activities of States in the 
same manner as do legal decisions or administrative measures ”. Secondly, the Court may find 
it necessary to interpret a municipal law, quite apart from any question of its consistency or inconsis- 
tency with international law ”. In the present case the consistency of certain Danzig_ legislative 
decrees with the Constitution of, Danzig were the subject matter of the Court’s advisory opinion. The 
laws and the Constitution of Danzig had nothing to do from the standpoint of their consistency with 
international law. Consequently the municipal laws affecting human rights and fundamental 
freedoms become a concern of the Court as far back as 1935. 

21. Interpretation of Peace Treaties 1950, 1.C.J. R., p. 71. 

22. Ibid., See also Reservation to Genocide Convention (1951), I.C.J. R., p. 15. 

23. .Admission of a State to Membership in the United Nations (1947-48), I.C.J. Rs p. 57 
at p. 61. 

24. Reservations to Genocide Convention (1951), 1 I.C.J.R., p. 11 at p. 19.. 

25. For a critical analv’sis of the purposes served by Advisory Jurisdiction see Manley 
O. Hudson. The Permanent Court of Intemation.il Justice, 1920-1942, p. 532. 

1 . Article 36 (1) Statute of the Court ; Article 14 Covenant of the Lea^e of Nations provided 
that “ The Court shall be competent to hear and determine any dispute of an international character 
which the parties may submit to it. 
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Statute or are members of the United Nations. It may exercise jurisdiction over 
disputes only and exclusively when brought before it by the disputant parties.”^ 
“ The consent of the States-, parties to a dispute, is the basis of the Court ’s jurisdic- 
tion in contentious cases.” 

On the other hand the Charter provides ^ that “legal disputes should as a 
general rule be referred by the parties to the International Court of Justice in 
accordance with the provisions of the Statute of the Court.” It appears from inter- 
preation of the foregoing provisions that the Security Coimcil may recommend^ 
to the parties to refer all such legal disputes to the Comt for solution. In other 
words parties are obliged, their willingness or consent being immaterial, to refer 
such dispute to the Court. However, this interpretation according to which Article 
36 (3) of the Charter would provide a kind of compulsory jurisdiction of the Court, 
is doubtful.® Article 36 (1) of the Statute of the Court authorises the parties to con- 
fer jurisdiction on it in “ all matters specially provided for in the Charter of the 
United Nations or in treaties and conventions in force.” The purpose of the enu- 
meration of the scope of Court’s jurisdiction is intended to cover all such interna- 
tional treaties, conventions, agreements, awards, instruments, pacts and constitu- 
tions ^vhich contain provisions for compulsory' reference of disputes arising out 
of such treaties or instruments for their interpretation.® 

Optional Compulsory Jurisdiction. 

The Court also exercises quasi-compulsory jurisdiction under Article 36 (2) 
of the Statute known as ‘ Optional Clause ’, whereby members may declare “ that 
they recognise as compulsory ispso facto and without special agreement in relation to- 
any other members accepting the same obligation, the jurisdiction of the Court in 
all legal disputes concerning : 

{a) the interpretation of a treaty, 

(6) any question of international law, 

(<;) the existence of any fact which, if established, 
would constitute a breach of an international obligation.” 

Such a declaration might be made’' “ unconditionally or on condition of 
reciprocity on the part of several or certain States, or for a certain time.” The 
‘ Optional Clause® ’ is not in the nature of a ‘ special agreement ’ within the 
meaning of the term used in Article 36 (2) of the Statute. But it is a general 
agreement in so far as the States by making the declaration referred to in Article 
36 (2), in relation to another agree to recognise the jurisdiction of the Court 
in all legal disputes, in case other party' brings the dispute before the Court., 
It would be a misnomer to say that the Court is granted compulsory' jurisdiction 
by its otvn constitution. For, if a State which has made such a declaration under 
Article 36 (2) of the Statute brings a dispute with another State before- 
the Court by a unilateral application in conformity with Article 40 of the 
Statute, the other party is obliged to recognise the jurisdiction of the Coiu-t only 
if it, too, has made the same declaration. In other words for all future 
possible legal disputes a State accepting the obligations subject to reservation if 
any, may declare to bind itself in relation to other State which has also made a 
similar declaration to that effect. “ The unilateral declaration of one State® 


2. Interpretation of Peace Treaties (1950), I.CJ.R., p. 71. 

3. Article 36 (3), Charter of the United Nations. 

4. Article 25, ibid. 

5. Summary Report of the Committee of Jurists of U.N.C.I.O. Documents, 1945. 

6. 4 Article 30, Treaty of Cession of the French Establishmeats of Pondicherrj-, Karaikal, Mahe 
and Yanam 1947 ; Articles 30 and 40, Constitution ofthe International Labour Organisation, 1919 f 
Article 11, Conveptio/i on the Prevention and Puhislunent of the Crime of Genocide, 1948; i^tijce 
8, the Brussels (Western Union) Alliance, March 7, 1948; Article 8, the World Health Organisation 
and Articles 75, Constitution of the World Health Organisation. 

7. Article 36 (3), the Statute of the Court. 

8. Kelsen : The Law of the United Nations, 1950, p. 521-22. 

9. Kelsen : The Law of the United Nations, p. 526. 
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observes Kelsen “ together with the unilateral declaration of another constitute^ 
an agreement ” of a imiversal character operative against every opponent which, 
has itself accepted the obligation and is in that respect always conditional. The- 
jurisdiction of the Court is not compulsory or obligatory — it is only qusai-obligatory, 
namely arises from the option of a State which without any agreement is willing- 
to adhere to the obligatory jurisdiction of the Goimt with regard to certain specific 
legal disputes for which it binds itself to other States which have accepted corres- 
ponding parallel obligations or similar conditions. We have already noted that 
major powers ^ ^ did not favour compulsory jurisdiction of the Court due to consti- 
tutional difficulties or ideological or political reasons. The smaller powers on 
the other hand were generally in favour of compulsory jurisdiction of the Court. 
However, a balance had to be arrived at between the compulsory and voluntary 
submission of legal disputes to the Court and the outcome was in the natme of 
optional compulsory submission of disputes as the only ‘inevitable ’ and ‘ practical’’ 
course. 

The ‘Optional Clause’ has been generally accepted by several States 
including United States, France, the United Kingdom of Great Britain and India, 
etc. But most of the declarations are accompanied by reservations excluding 
certain types of disputes from the jurisdiction of the Court. Although during 1921 
the jurisdiction of the Court was accepted and recognised unconditionally and with- 
out limitations, in some of the declarations certain kind of disputes were excluded 
from the purview of Article 36 (2) of the Statute. It was in fact the League Assembly 
which suggested the possibility of “ reservations either in connection with a- 
certain class of dispute or, generally speaking, in regard to the precise stage at which 
the dispute may be laid before the Court”. It was a prelude to subsequent reser- 
vations which States began to make infrequently in Article 36 (2) of the Statute of 
the Court. The further impetus was given to this practice by the League Assembly 
itself that^®, “ the reservations conceivable may relate, either generally to certain 
aspects of any kind of dispute, or specially to certain classes or lists of disputes, and 
that these different kinds of reservations can be legitimately combined.” The 
Geneva Protocol^®, 1924 echoed the idea of reservations by which some kinds of 


10. In the Right of Passage case (Preliminary Objections) 1957 I.C.J.R. p. 141, India contended 
that the Court is without jurisdiction to entertain the Application of Portugal on the ground that the 
Portugese Declaration of Acceptance ofthe jurisdiction ofthe Court of 19th December, 1955, is invalid 
and incompatible with the object and purpose of the Optional Clause as it offends the basic principle 
of reciprocity underlying it. The Court while rejecting India’s objection observed. “ It is not 
necessary that the ‘ same obligation ’ should be irrevocably defined at the time ofthe deposit of the 
Declaration of Acceptance for the entire period of its duration. That expression means no more 
than that as between States adhering to the Optional Clause, each and all of them are bound by such 
identical obligations as may exist at any time during which Acceptance is mutually binding.” 

1 1 . Oliver, J. Lissitzyn pi 63 where the learned author quotes a delegate ‘ that the U. S. S. R. 
was guided by the necessity of defending the interests of the socialist State, the United States was 
apprehensive of opposition in the Senate to the ratification of the Charter and the Statute.” 
Simlarly Russal and Muther p. 885 describes the attitude of the U. S. and Soviet Governments that 
they would not be able to ratify or would be obliged to withhold their acceptance ofthe Statute, 
if it contained the principle of compulsory jurisdiction. 

12. Year Book of International Court of Justice, 1947-48, p. 127. 

' 13. Tlius, e.g., the United States recognised the jurisdiction ofthe Court in disputes concerning 

the matters enumerated in Article 36, paragraph 2 ofthe statute “ Provided, that this declaration shall 
not apply to (a) disputes the solution of which the parties shall entrust to other tribunals by virtue of 
agreements already in existence or which may be concluded in the future ; or (A) disputes with re- 
gard to matters which are essentially within the domestic jurisdiction ofthe United States of America ; 
or (r) disputes arising under a multi-lateral treaty, unless (i) all parties to the treaty affected by the 
decision are also parties to the case before the Court, (ii) the United States of America specially agrees, 
to jurisdiction, provided further, that this declaration diaUieinain in force for a period of five years 

and thereafter until the expiration of six months after notice may be given to terminate this declara- 
tion. 

14. Hudson ; The Permanent Court of International Justice, 1920-1942, op, cit. p. 467. 

15. Records of the Ninth Assembly, plenary, p. 183. 

16. Article III “The signato^ States undertake to recognise as compulsory,^ Jacto and 
without special agreement, the jurisdiction ofthe Permanent Court of International Justice in the cases 
covered by paragraph 2 of Article 36 ofthe Statute ofthe Court, but without prejudice to the right of 

sj— 4 
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disputes could be excluded from tlie scope of Article 36 (2) of the Statute. The 
general pattcin of reservations limiting the jiu-isdiction of the old and new 
Court is parallel in its nature and axtent. They are summarised by Professor 
Julius Stone as below : 

(1) Past Disputes, presumably because of the frequently historic natiure of 
certain of these in which conceptions of the national honour and interest have in 
time become entangled. 

(2) Disputes for which treaties in force provide otlier means of settlement 
•the liberty of election among recourses thus reser\'ed. A special form of tin's is the 
provision in the British acceptances that submission by the party to the Council 
of the League shall suspend the Court's exrecise of jurisdiction. 

(3) Disputes concerning questions wliich by International Law fall exclu- 
sively \vitliin or essentially within their domestic jurisdiction. 

(4) Disputes between members of the League ^vho are Alembers of the British 
•Commonwealdi of Nations. 

(5) Disputes as to question of territorial statuts. 

(6) Disputes arising out of particular' named treaties. 

(7) Time limit. 

Manley O. Hudson adds two more categories, namely (a) Disputes 
for which a solution is not reached through diplomatic channel and (b) Disputes 
-affecting constitutional principles of a State ^vhich restrict the jurisdiction 
of the Court. These reserv'ations hav’e shaken stability and certainty in 
application of legal rules to certain situations which are left outside the p^e of 
international law. It has, therefore, diminished the efficacy of the ‘ optional clause ’ 
Taelow exceptations and hopes 1 ® of many jurists who are striving hard for an all 
-embracing international judiciarjx 

India and the ‘ Optional Clause \ 

Indian participation and contribution in international affairs is not a new 
■phenomena. Ideals of one-world community \vith one religion of humanity and 
the maintenance and preservation of just peace on the basis of co-existence and non- 
violence have been the basic instruments of India’s national and international 
policy in the past"® and is in the present as well. In tire recent years exigencies 
•of the First IVorld IVai' compelled India to help in money, men and materials 
"the allied po^vers in defence of freedom and democracy against -vvanton German 
.aggression. In appreciation of her services India although a part of the British 
Empire, participated as an original member along ^vith other po^v ers in tlae Peace 
Conference of Paris, 1919. The Peace Conference envisaged inter alia, in tlie first 
place, an agency — the League of Nations — for the prevention of war. It -was the 
Covenant of the League of Nations which in turn provided"® for the creation of 
an international judiciary for the settlement of legal conflicts -^vith a view to lessen 
-tension and reduce friction between States. With this object in view India on 
December 18, 1920 annexed its signature to the Statute and deposited its ratifica- 


any state, when acceding to the special protocal provided for in the said article and opened for signa- 
■ture on 16th December, 1920, to make reservations compatible with the said clause.” 

17. Hudson 1943, p. 468-472. 

18. J. Stone 1954, p. 126 ; Lissitrsm, Oliver J., 1951, p. 65-67 ; Brierly, J. B. 1949, p. 258-260 
and Hans Kelsen : La-w of the United nations 1950, p. 526. 

19. For instance the United States had advanced reasons for these reservations that. ‘ it would 
be reckless to proceed precipitately ’ that the Court “has yet to win confidence ofthe tvorld community’ 
and that ‘ international law has not >et developed the scope and definiteness necessary to permit in- 

•temational disputes generally to be resolved by judicial rather than political tests ; Compulsory juris- 
-diction. International Court of Justice, Hearipgs on Senate Rule 196 II, 12, & 15 July, 1946, pp. 43-45 

20. S. V. Viswanath : International Law in Ancient India, Bombay, 1925 ; the Indian Year 
'iBook of International Affairs, 1952, Volume I, p. 97. 

21. At the Peace Conference, 1919 India was represented by H. H. Sir Ganga Singh, the then 
Ruler of Bikaner. 

22. Article 14. 
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tion^s on August 4, 1921^ So far as the ‘ optional clause^ was concerned, India 
Tnade a declaration accepting the Court’s compulsory jurisdiction oh September 
19, 1929 in conformity with Article 36 (2) of the Statute of the Court subject to 
following conditions'^ : 

(a) other than disputes in regard to which the parties to the dispute have 
agreed or shall agree to have recourse to some other method of peaceful settlement ; 
and {b) disputes which the Government of any other member of the League which 
is a member of the British Commonwealth of Nations, all of which disputes shall 
Be settled in such manner as the parties have agreed or shall agree ; and (c) ' dis- 
putes with regard to questions which by international law fall exclusively within 
the jurisdiction of India ; and {d) subject to certain conditions any dispute which 
has been submitted to and is under consideration by the Council of the League of 
Llations. 

India deposited the ratification of the acceptance of the ‘ optional clause ’ 
•on February 5, 1930 with the Secretary General of the League of Nations. On 
■October 2, 1939, India notified the Secretary General that its “ acceptance of the 
■' Optional Glause ’ will not be regarded as covering disputes arising out of events 
•occurring during the present hostilities”. By a declaration of February 28, 1930, 
•communicated to the Secretary General on March 7, 1940, India terminated its 
•declaration of September 19, 1929. By another declaration of the same date India 
accepted the jurisdiction of the Court for a period of five years from February 20, 
1940 and thereafter until such time as notice may be given to terminate the accep- 
tance, over all disputes covered by the declaration of September 19, 1929, excepting, 
however, “ disputes arising out of events occurring at a time when the Government 
■of India were involved in hostilities This declaration was not subject to ratifi- 
cation. 

The Government of India in 1955 filed a further declaration with the United 
Nations accepting the compulsory jurisdiction of the International Court of Justice 
•which more or less followed the policy of U.S.A., Mexico, Pakistan, Liberia, France 
and South Africa of excluding domestic disputes as determined by the Government 
of India from the jurisdiction of the Court. India again on January 7, 1956, notified 
the Secretary General of the denunciation of its previous declaration of acceptance, 
for which it simultaneously substituted a new declaration incorporating reserva- 
tions which were absent from its previous declaration. 

The latest declaration on 'World Court jurisdiction was filed by India on Sep" 
tember 14, 1959. ^ India, however, in conformity with Article 36 (2) of the Statute 
of the Court accepted the jurisdiction of the Court until such time as notice may be 
given to terminate such acceptance, as compulsory, over all disputes arising after 
January 26, 1950, with regard to situations or facts subsequent to that date, other 
than, “ (1) Disputes in regard to which the parties to the dispute have agreed or 
shall agree to have recourse to some other method or methods of settlement ; (2) dis- 
putes with the Government of any State which, on the date of this declaration, is 
•a member of the Commonwealth of Nations ; (3) disputes in regard to matters 
which are essentially within the jurisdiction of the Republic of India ; (4) disputes 
concerning any question relating to or arising out of belligerent or military occupa- 
tion or the discharge of any function pursuant to any recommendation or decision 
of an organ of the United Nations, in accordance with which the Government of 
India has accepted the obligations ; (5) disputes in respect of which any other 
party to a dispute has accepted the compulsory jurisdiction of the International 
Court of Justice exclusively for or in relation to the purposes of such dispute, or 
when the acceptance of the Court’s compulsory jurisdiction on behalf of a party to the 

23. Manley O. Hudson : Permanent Court of International Justice, 1920-1942, p. 667. 

_ 24. Ibid p. 667 ; Hudson : World Court Reports 1922-1926, Vol. I, p. 38 Analogous reser- 
■vations were also made by .'\ustralia on 20th September, 1930 ; New Zealand, September 20, 1929 
•etc. 

25. Year Book of the 1. C. J. 1947-48, p. 136. 

1. Asian Recorder 1959, p. 2903 ; The Times of India, 19th September, 1959. 
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dispute was deposited or ratified less the twelve months prior to the filing of the 
application bringing the dispute before the Court : and (6) disputes which the 
Government of any State with which, on the date of an application to bring a dis- 
pute before the Court the Government of India has no diplomatic relations.” 

The reasons for a new declaration for India immediately after 1956 to exclude 
tlae compulsory jurisdiction of the Court were mainly in the interest of India’? 
territorial integrity and sovereignty and more particularly the experience- of 
India in the Right to Passage Case in which the Government of Portugal invoked 
the ‘ optional clause ’ and suddenly took India before the World Court in order 
to reimpose her galling yoke on the Dadar, Daman and Nagar Haveli areas which 
had successfully thrown off the Portuguese colonialism in July, 1954. It is of course 
an open and unvarnished truth that the reservations give a free hand to a State 
unhampered and imhindered by any restrictions ^vhatsoever in the settlement of 
important international disputes of political character, in other words, the main- 
tenance or change of status quo in particular situation. 

The general submission of disputes to the International Court of Justice is 
steadily f^ing dowm. probably because the Court has no inherent authority to 
enforce its judgments against a recalcitrant party or parties®. “The International 
Court of Justice ” observes^ Professor Quincy Wright “ has been less frequently 
utilised than was its predecessor in the League of Nations period, the Permanent 
Court of Internationa Justice. The organs of the United Nations have seldom 
asked for advisory opinions on matters affecting their own competence and States- 
seldom submit for decision disputes of political importance. Accession to the 
‘ Optional Clause ’ of the Court Statute have been less numerous, in proportion to 
the number of States, parties to the Statute, than was true in the League of Nations 
period ”. 

There is an unfailing anxiety in Afro-Asian minds in particular that the Court 
also could not free itself from national, political and idcologoical considerations. 
For instance the Indian experience of the World Court in the Right to Passage case- 
has not been very satisfatory in as much as the international judiciary did not empha- 
tically recognise the sovereign right of the dependent people to throw off the vestiges- 
of foreign domination and oppression. It is true that the Court in the Right to 
Passage case^, held that the Portuguese did not have any right of passage for arms, 
ammunitions, armed police and armed forces across the Indian territorj'^ and that 
India did not act contrary to her international obligations in denying such passage 
to Pormguese personnel to suppress the popular revolt in the enclaved territories- 
of Dadar, Daman and Nagar Haveli in 1954. But the Coiut at the same time alsa 
held that® “ Portugal had in 1954 a right of passage over intervening Indian terri- 
tory in respect of private persons, civil officials and goods in generffi to the extent 


2. India in the Preliminary Objections contended that Portuguese Application of 22nd De- 
cember, 1955 concerning right of passage over Indian territory was a violation of the reciprocal right 
conferred upon India, both by the terms of the ‘Optional Clauses, and by the terms of India’s Declara- 
tion, to exercise the power to make reservations contained in the third condition of the Portuguese 
Declaration of 19th December, 1955 ; that Portugal only shortly after becoming a Member of 
the United Nations filed her application of 22nd December, 1955 without attempting to pursue her 
dipolomatic negotiations with India ; that there was not any legal dispute between India and Portugal, 
etc. However, India’s Declaration of 14th September, 1959 accepting the Court’s compulsory 
jurisdiction did not affect India’s dispute with Portugal on the question of Dadar, Daman and Nagar 
Haveli areas. 

3. Article 94 of the Charter provides that each member of the United Nations undertakes to 
comply with the decision ofthe International Court ofjustice in any case to which it is a party. How- 
ever, if a party fails to carr)- out the judgment ofthe Court, the aggrieved party may have a recourse 
to the Security Council tshich may take necessary measures to that effect. The_ non-fulfilmrat of 
this obligation may create only a situation and not a dispute and therefore outside the purview^ of 
Article 39 of the Charter of the United Nations which authorises the Security Council to determine 
and prevent threats to the peace, breaches of the peace and acts of aggression. 

4. International Latv and the United Nations 1960, op. cit. p. 16. 

5. Case concerning Right of Passage over Indian territory {Portugal v. India) I.C.J.R. I960,, 
p, 39. 

6. Ibid, p. 40. 
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necessary, as claimed by Portugal, for the exercise of its soverei^ty over the enclav^, 
^nd subject to the regulation and control of India”. This right which according 
to the Court is based on long practice and local customs had ceased to exist ipso 
Jaclo with the emergence of sovereign independent India. Sagacity should have, 
compelled the Court to decline to exercise its jurisdiction in the present case on 
accoimt of its political natur^ but it siurprisingly did not review the ‘ right of pas- 
-sage ’ on the existing actualities of the situation and allowed itself to tread on the 
•dead notions of servitudes and shares of influence. There are contradictions in 
the judgment of the Court. While the Judges conceded that treaty of 1779 did 
not give sovereignty to Portuguese over the enclaves stiU in essence accepted the 
Portuguese sovereignty because, as they held, that, the British accepted it in fact 
.and by implication which “ was subsequently and tacitly recognised by India ”. Indeed 
it is clear from the majority and dissenting opinions that Judges were impercep* 
-tibly and psychologically swayed by non-Iegal and ideological considerations. 

This criticism of the Court is not a new one. On controversial issues the Judges 
■could not display complete detachment from their national interests and prejudices. 
A change in the character and outlook of the individuals for this august position 
is inevitable. It is only possible when the Charter of the United Nations and the 
•Statute of the Court make it really like the highest judiciary of India and the United 
States within the municipal jirrisprudence. The adjustment towards a better and 
just world order under the aegis of Int'ema'tional Law and the Charter of the United 
Nations is surely an open invitation to a series of conflicts — ideological, political, 
•economic, military, strategic, industrial, social and cultural — ^which may lead 
-the world at this critical juncture of its history to'wards an unprecedented global 
horror and tragedy or towards a better and peaceful, prosperous and just \\'orld 
•order. International society as it exists to-day is standing at the cross-road with 
•cross-purposes and the possibilities of its drifting on either way are equal. There- 
fore, for the establishment of war-less world the tide of world events would press 
dor maximum patience, greatest sacrifices of national interests from more than one 
hundred then existing States. As the States are divided vertically and horizontally 
it seems that instead of reason and mutual goodwill, the forces of the present day 
world would decisively impel the States towards a common happier world. In 
this larger context how far the human ingenuity succeeds in making international 
judiciary as a pivot of judicial control of administrative actions of international 
community the answer would be a difficult one. 


GOVERNMENT’S LIABILITY FOR EMPLOYEES’ TORTS 

By 

A. S. Kuppuswami, Advocate, Tirunelveli. 

A recent decision of the Supreme Court reported in The State of Bafastlmn 
w. Mst. Yidhyavati}, reveals the need for Parliamentary as well as State Legis- 
lation on the subject of the Government’s liability for the torts of their employees 
:as envisaged in Article 300 of the Constitution of India. 

The issue of Government’s liability arose in the above ease in the foHowing 
manner. The driver of a Gkivemment jeep car supplied to a Collector for his 
■use took the car after repairs in a workshop along a public road to the Collector’s 
place. Due to the driver’s negligence, a pedestrian walking in an adjacent foot- 
path was knocked down by the car and he died as a result of the injury. The 
car-driver was an emplyoee of the Government. The heirs of the deceased sued 
■the Government, viz., the State of Rajasthan, for damages. The Supreme Court 


1 . (1963) I S.CJ. 307 ; (1963) 1 M.L.J. (S.C) 70 : (1963) I An.W.R. (S.C.) 70. 
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held that the State of Bajasthan was liable. The Supreme. Court has declared 
the law in the following terms : — ■ ■ . ; , ■ ! 

“ Viewing the case from the point of view of first principles, there should 
be no difficulty in holding that the State should be as much iliable iSor tort in. 
respect of a tortious act committed by its servant within the scope of his employ- 
ment and functioning as such, as any other employer. The immunity of the' 
CroMm in the United Kingdom was based on the old feudalistic notions of justice, 
viz,, that the King was incapable of doing -wrong and therefore of authorising, 
and instigating one and that he could not be .sued in his own Courts . In India, 
ever since the time of the East India Company, the Sovereign has been held liable 
to be sued in tort or in contract and the common law immunity never operated 
in India. Now that we have'by our Constitution, established a Bepubliean form 
of Government and one of the objectives is to establish a Socialistic State -with 
its varied industrial' and other activities, employing a large army of servants;), 
there is no justification in principle or in public interest, that the State should 
not be held liable vicariously for the tortious act of its servant ”, 

The Supreme Court has drawn pointed attention to the fact that the injuries 
were not caused, while the jeep ear was being used in connection -with the- 
sovereign powers of the State. See page 71. This shows (dearly that if a Gov- 
ernment servant committed a tort while he was doing anything in connection- 
with the exercise of sovereign powers of the State, the Government -will not ber 
liable. This is anamolous. There is no reason in principle why an innocent- 
citizen who receives an injury due to a tort or civil -wrong committed by a Gov- 
ernment servant, should be deprived of his right to lawful compensation for tlin 
wrong, on the perfectly irrelevant ground that when he received the injury, the- 
wrong doer was acting in connection -with the exercise of sovereign powers of the- 
State. This is an obvious anamoly in the existing law. It is apparently an off- 
shoot of the feudalistic notions of justice in the language of the Supreme- 
Court. 

Article 300 of the Constitution expressly provides that the law as stated' 
therein is “subject to any pro-vision -which may be made by Act of Parliament- 
and the Legislature of a State ' enacted by virtue of powers conferredi by the- 
Constitution”. Thus’, the entire subjetet of the Government’s liability for its- 
employee’s torts has to be properly examined both by the Centre and the States- 
and suitable legislation introduced. 

The Crown Proceedings Act, 1947, of the British' Parliament' may be taken- 
as a fair model for adoption after necessary examination. Section 2 of the Act!' 
states the main principle relating to the liability of Government for torts com- 
mitted by its servants. It says that “ subject to the provisions of this Act, the 
Crown shall'be subject to all 'liabilities in tort to'.^liich. if it were a^private; per- 
son, of full -age and capacity," it' would be 'Subject' in respect of torts committed' 
by its servants or agent 'This broad and equitable principle, may be adopted' 
as the basis of the contemplated legi.slation under Article 300 of the Constitution- 
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P.B. Gajendragadkar, K. Subba Rao, The State of Uttar Pradesh 

K.N. Wanchoo, J.C. Shah and Kaushailiya. 

Raghiibar Dajal, JJ. Cr.As. Nos. 21-26 of 1962. 

isl October, 1963. 

Suppiession of Immoral Traffic in Women and Girls Act, 1956 {CIV 0/1956), section 
20 — “ On receiving information ” — International Convention for the Suppiession of Immoral 
Tiaffic in Women and Girls signed at New York on Qth May, 1950 — Definitions of ‘ girl ’ 

‘ women ' ‘ pi ostitute ’ — Articles 14 and 19 of the Constitution if infiinged by section 20 of 
the Act. 

If the Legislature intended to confine the expression “ information ” only to 
that given by a Special Police Officer, it would have specifically stated so in the 
section. The omission is a clear indication that a particular source of information 
is not material for the application of the section. There is an essential distinction 
between an investigation and arrest in the matter of offences and information to 
the Magistrate : the former, when dealing with women, has potentialities for 
grave mischief and, therefore, entrusted only to specific officers, while mere giving 
of information would not have such consequences, particularly when, as we would 
indicate later, the information received by the Magistrate would only start the 
machinery of a judicial enquiry. We, therefore, hold, giving the natural meaning 
to the expression “ on receiving information ”, that “ information ” may be from 
any source. 

The object of the Act, as has already been noticed, is not only to suppress 
immoral traffic in women and girls, but also to improve public morals by removing 
prostitutes from busy public places in the vicinity of religious and educational insti- 
tutions. The differences between these two classes of prostitutes have a rational 
relation to the object sought to be achieved by the Act, Section 20, in order to 
prevent moral decadence in a busy locality, seeks to restrict the movements of the 
second category of prostitutes and to deport such of them as the peculiar methods of 

their operation in an area may demand We, therefore, hold that 

section 20 of the Act docs not infringe Article 14 of the Constitution. 

Gases considered, A.I.R. 1963 Bom. 17, A.I.R. 1959 All. 57, (1950) S.G.J. 
571 : (1950) S.G.R. 759, 763 and (1952) S.C.J. 253 : (1952) S.C.R. 597, 607: 
(1952) 2 M.L.J. 135. 

C.B. Agarvoala, Senior Advocate, {C.P. Lai, Advocate, with him), for Appel- 
lant (in all the Appeals). 

J. P. Goya/, Advocate, for Respondents, (in Cr. A. Nos. 21 to 24 and 26 of 
1962). 

G.R. Appeals allowed, 

[Supreme Court.] 

P.B. Gajendragadkar, K. Subba Rao, Mohan Singh v. 

K. N. Wanchoo, J.C. Shah and Bhanwarlal. 

Raghubar Dayal, JJ. G.A.No. 530 of 1063. 

3rd October, 1963. 

Representation of the People Act {XLIII of 1951) , section 80 read with sections 100 and 
lOi, section 82, section 123 — Expression “Gratification." 

The acceptance of offer which constitutes a motive or reward for withdrawintr 
from the candidature must be acceptance of gratification ; and if gratification does 
not include all offers and acceptances of mere promises, but requires, to constitute 
it an offer and acceptance relating to a thing of some value, though not necessarily 
estimable in terms of money, a mere offer to help in getting emplojmcnt is not such 
offer of gratification, within the meaning of section 123 (i) {b) as to constitute it a 
corrupt practice. It was in the^ circumstances not necessary on tlie allegations 
made in para. 1 1 (6) of the petition to implead Himmat Singh as a respondent to 
S— NR G 
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the petition. We therefore agree with the High Court, though for different reasons, 
tliat the petition filed by Bhanwarlal was not defective. 

The test in cases undcrscction 123 (4) is whether the imputation besides being 
false in fact, is published with the object of lowering the candidate in the estimation 
of the electorate and calculated to prejudice his prospects at the election. And 
in ascertaining whether the candidate is lowered in the estimation of the electorate, 
the imputation made must be viewed in the light of matters generally known to 
them. 

In recording their conclusions the Tribunal and the High Court did not proceed 
on mere grounds of probability. The findings r-ecorded by the Tribunal and the 
High Court are therefore concurrent findings of fact founded on appreciation of 
oral evidence and no ground is made out for departing from the settled practice of 
the Court against interference with those concurrent findings of fact. 

U.M. Trivedi, Senior Advocate, {Malik Arjtm Das, Shanti Swamp KhandujaanA 
Ganpat Rai, Advocates, with him), for Appellant. 

G.S. Pathak, Senior Advocate, {U. Dhachawat, Advocate and Rameskwar Aaih 
and S.A'.Andley, Advocates oi Mjs. Rajinder Narain & Co., with him), for Respon- 
dent No. I. 


G.R. 

[Supreme Court.] 

P. B. Gajendiagadkar, 1 C. Subba Rao, 
K.N. H’atichoo, J.C. Shah and 
Raghubar Dayal, JJ, 

^id October, 1963. 


Appeal dismissed. 

H. H. the Maharana^ Sahib 
Shri Bhag^vat Singh Bahadur of 
Udaipur v. 
The State of Rajasthan. 
C.A.No. 528 of 1963. 


Indushial Disputes Act {XIV of 1947), section 10 — Sections 86 and 87-R, Civil 
Procedure Code {V of 1908) — Articles ^2, 366 (22) of the Constitution — United State of 
Rajasthan Covenant. 


The Industrial Disputes Act, 1947, as originally enacted applied to British 
India. But by the amendment made by the Industrial Disputes (Appellate Tri- 
bunal) Act, XLVIII of 1950, section 34 and the dchedule thereto, the Act was 
extended to the whole of India except the State of Jammu and Kashmir, and since 
then by the enactment of the Industrial Disputes (Amendment and Miscellaneous 
Provisions) Act, XXXVI of 1956, the Act extends to the whole of India. The 
Industrial Disputes Act, 1947, therefore, applied at the material time to the territory 
of Rajasthan. The appellant is a citizen of India, the Act extends to the territory 
of Rajasthan and prima facie he is governed by the provisions of the Act. 


But whether the bar to the jurisdiction of a Court arising out of Article 363 
can be effectively pleaded has, it must be observed, not been investigated before 
the High Court. It rvas also not raised before us ; it has fallen to he mentioned 
by us because it arises out of the plea raised for the first time before this Court in 
which reliance is placed on Article 362 by the appellant. We therefore decline to 
express any opinion on the questions whether by Article 362 the appellant is privi- 
leged against reference under the Industrial Disputes Act and also \vhether the 
Com ts have juiisdiction to adjudicate upon the plea setup by the appellant. 
Sudhansu Sekar Singh Deo v. State of Orissa, (ig6i) I.S.C.R. 779, 786, held 
not applicable and distinguished. 

G.S. Pathak, Senior Advocate, {K. finder and B. Dutta, Advocates and J. B. 
Dadachanji, O.C. Mathur and Ravinder Pfarain, Advocates of Mjs. J. B. Dadachanji 
& Co., with him), for Appellant. 

G.C. Kashwal, Advocate-General, for the State of Rajasthan, {S.K. Kapur and 
B.R.G.K. Achar, Advocates, with him), for Respondents. 


G.R. 


Appeal dismissed. 
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[Supreme Court.] 

P.B. Gajendragadkar, K. Subba Rao, Corporation of Calcutta v. 

K.K. Wanchoo, J.C. Shah and Calcutta Tramways Co., Ltd. 

; Raghubar Day al, JJ. Cr. A. 1 17 of 1961. 

4^4 October, 1963. 

Calcutta Municipal Act {XXXIIIqf iQ^i) , sections , ^2,1 — Madras City Municipal 
Act {IV of 1919 ) — Delhi Municipal Corporation Act (LXVI of — Article iq of the 

Constitution — Plea of mala fide. 

It has been urged that the Corporation which is an elected body would exercise 
the power conferred on it under section 437 (i) {b) reasonably and therefore the 
provision must be considered to be a reasonable provision. This in our opinion is 
. no ans'wer to the question whether the provision is reasonable or not. It is of course 
true that mala fide exercise of the po^ver conferred on the Corporation would be 
struck down on that ground alone ; but it is not easy to prove mala fide, and in 
' many cases it may be that the Corporation may act reasonably under the provision 
but it may equally be that knowing that its opinion is conclusive and non-justiciable 
it may not so act, even though there may be no mala fides. The vice in the provisions 
is that it makes the opinion of the Corporation, howsoever capricious or arbitrary 
it may be or howsoever unreasonable on the face of it it may be, conclusive and non- 
justiciable. The conferment of such a power on a municipal body wdiich has the 
effect of imposing restrictions on carrying on trade, etc., cannot in our opinion be 
said to be a reasonable restriction within the meaning of Article 19 (6). Such a 
provision puts canning on trade by those residing within the limits of the municipal 
corporation entirely at its mercy, if it chooses to exercise the power capriciously, 
arbitrarily or unreasonably, though not mala fide. We therefore agree with the 
High Court that the conferment of such a power on the Corporation as it stands in 
the parenthetical clause in section 437 (i) {b) must be^held to be an unreasonable 
restriction on the right to carry on trade, etc. 

, We are of opinion that the view taken by the High Court is not correct. We 

have already pointed out that such a provision did not exist in the earlier Act 
, relating to this very Corporation and it is no one’s case that without such provision 
the earlier provision did not work. The first question therefore is whether it was 
the intention of the Legislature when it passed section 437 (i) (b) that if it knew 
that the parenthetical clause was invalid it would not have enacted the rest of 
' section 437 (i) (b)'. Ihe answer to this question in our opinion can only bfe one. 
In view of the corresponding provision in the Calcutta Municipal Act, 1 923 we 
cannot accept that the Legislature would not have provided for the licensing of 
premises which in the opinion of the Corporation ^vere used for purposes which 
were dangerous to life, health or property or ■were likely to create a nuisance, 
unless that opinion was to be conclusive and non-justiciable. 

We are therefore of opinion that the parenthetical clause consisting of the words 
“which opinion shall be conclusive and shall not be challenged in any Court” is sever- 
able from the rest of section 437 ( i) (b) and therefore only these words of this section 
can be struck down and not the whole of the section. It may be added that the 
respondent does not rely on any of the remaining principles set out in 
R.M.D. Chamarbaiigwallav. The Union of India, (1957) S.G.J. 593 : (1957) 2 An.W.R. 
(S.C.) 76 : (1957) M.L.J. (Crl.) 547 : (1957) 2 M.L.J. (S.C.) 76: (1957) S.G.R. 930. 

A.N. Sinha and P.K. Mukherjee, Advocates, for Appellant. 

M.C. Selalvad, Senior Advocate, {Sukumar Chose and B.Jf. Chosh, Advocates, 
with him), for Respondent. 

G.R. 


Case remanded. 
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[Supreme Court.] 

B.P. Sinlia, C.J., M. Hidajalullah Jamuna Singh v. 

and K.C. Das Gupta, JJ. Bhadai Shah 

October, 1963. Cr. A. No. 56 of 1960. 

Penal Code {XLV of i860), sections 173, 190 and 202, 395 and 323 and 
Criminal Piocedure Code (V of 1898}, section (3) — Amending Act XX FI of 1955 
giving a light of appeal to the complainant against acquittal — Scope. 

It is quite clear that the High Cqurt examined the matter fully and carefully 
and on a detailed consideration of the evidence came to the conclusion that that 
assessment of the evidence had resulted in a serious failure of justice. The principle 
laid do^vn by this Court in a series of cases as regards interference with orders of 
acquittal have been correctly followed by the High Court. There is nothing 
therefore, that would justify us in reassessing the evidence for ourselves. As rele- 
vant parts of the evidence were ho^vever placed before tis, Ave think it proper 
to state that on a consideration of such evidence ^ve are satisfied that the decision of 
the High Court is correct. 

D.P. Singh, Advocate of Mjs. Ramamurthi & Co., Advocates, for Appellants. 

K.K. Sinha, Advocate, for Respondent. 

G.R. Appeal dismissed- 

[Supreme Court.] 

B.P. Sinha, C.J,, P.B. Gajendiagadkar, 

K.X. li’anchoo, M. Hidayatullah and 
J.C. Shah, JJ. 
jth October, 1963. 

Bar Council Act, 1926 — Advocates Act {XXV of 1961) — Classification into (i) those 
who only plead, (2) those who both plead and act and (3) those who only act — Validity — 
Article 14 of the Constitution of India (1950). 

It will be noticed that we have not dealt with this case in the legalistic Avay in 
which it was sought to be presented on eitlier side. We have been chiefly guided by 
considerations ‘ public good ’, that is to say, that the Court should be assured of 
efficient and willing assistance from the Bar. It is only to be hoped that this forward 
Step is a piecursor of further improvements in the relations benveen the different 
sections of the Bar so that they may grow into a unified Bar with all the best traditions 
which it has inherited from the past and which it is its duty to uphold in tlie years 
to come to the lasting credit of the legal profession and to the lasting benefit of all 
concerned tvith la^v and litigation. 

The Bar Library Club has already agreed before us to change its rules so that 
the Club conforms exactly to the first section ; and admission to it will be governed 
by rules ■which are common to all la'^vyers rvho want only to plead ; there is there- 
foie no reason to interfere -with accommodation provided by the Court to the thiee 
sections of the Bar. We have also no doubt tliat the Chief Justice ^vilI see that the 
undei taking given by the Bar Library Club will be canied out. We may add that 
in case the undertaking is not carried out, the Chief Justice ■^vill see that necessary 
and appropiiate rules are framed which will carr)^ out the purpose for ^vhich the 
accoimnodation is placed at the disposal of the three sections of the Bar and the 
same are implemented so that there is no denial of equality befoie the la'w and 
accommodation is used for the three sections we have indicated above. 

G.S. Palhak, Senior Advocate, {A.P. Chatlerji, Mrs. E. Udayarathnam, Duigabhai 
Deshmukh, B. Dutta and S.S. Shiikla, Advocates, with him), for Petitioners and 
the Intervener. 

Ranadeb Chaudhuri, Senior Advocate, {S.P. Varma and P. K. Bose, Advocates, 
tvith him), for Respondents Nos. i and 2, 


Pabitra Kumar Banerji v- 
The State of West Bengal- 
Petition No. 42 of i960. 
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C. K. Daphlary, Solicitor-General of India, {S. JV- Ghorai, Advocate and 
S.Pf. Andley and Rameshwar Nath, Advocates of M[s. Rajinder Narain & Co., \vith 
him), for Respondent No. 3. 

N.C. Chatterjee, Senior Advocate, (S.N. Ghorai, Advocate and S.N. Andley and 
Rameshwar Nath, Advocatts of Ad/s. Rajinder Narain & Co,, with him), for Respond- 
ent No. 4. 

G.R. Petition dismissed. 

[Supreme Court.] 

P.B. Gajendragadkar, K. Subba Rao, 

K.N. Wanchoo, J.G. Shah and 
Raghubar Dayal, JJ. 

<yth October, 1963. 

Motor Vehicles Act {IV of 1939) — Vrrit of certiorari — High Courts Jurisdiction — 
Error of law on the face of the record — Article 136 0/ the Constitution. 

By Majority: — ^Rel>dng upon its earlier decisions (1955) S.G.J. 267 : (1955) 
I M.L.J. (S.C.) 157 : (1955) I.S.C.R. 1104; (1958) S.G.J. 798 : (1958) S.G.R. 
1240, and A.I.R. i960 S.G. 1168, the Court held: the question about the limits of 
the jurisdiction of High Courts in issuing a ■writ of certiorari under Article 226 has 
been frequently considered by this Court and the true legal position in that behalf is 
no longer in doubt. A writ of certiorari can be issued for correcting 
errors of jurisdiction committed by inferior Courts or Tribunals : these are cases 
where orders are passed by inferior Courts or Tribunals \vithout jurisdiction, or 
in excess of it, or as a result of failure to exercise jurisdiction. A writ can similarly 
be issued where in exercise of jurisdiction conferred on it, the Court or Tribunal 
acts illegally or improperly as for instance, it decides a question without giving an 
opportunity to be heard to the party affected by the order, or where the procedure 
adopted in dealing with the dispute is opposed to principles of natural justice. 
There is, however, no doubt that the jurisdiction to issue a writ of certiorari is a 
supervisory' jurisdiction and the Court exercising it is not entitled to act as an appel- 
late Court. This limitation necessarily means that findings of fact reached by the 
inferiorCourt or Tribunal as result of the appreciation of evidence cannot be reopen- 
ed or questioned in writ proceedings. An error of law which is apparent on the 
face of the record can be corrected by a Avrit, but not an error of fact, however 
grave it may appear to be. In regard to a finding of fact recorded by the Tribunal, 
a writ of certiorari can be issued if it is shown that in recording the said finding, the 
Tribunal had erroneously refused to admit admissible and material evidence, or had 
erroneously admitted inadmissible evidence Avhich has influenced the impugned 
finding. Similarly, if a finding of fact is based on no evidence, that would be regard- 
ed as an error of law which can be corrected by writ of certiorari. In dealing with 
this categoiy' of cases, hoAvever, we must always bear in mind that a finding of fact 
recorded by the Tribunal cannot be challenged in proceedings for a Avrit of certio- 
rari on the ground that the relevant and material evidence adduced before the 
Tribunal Avas insufficient or inadequate to sustain the impugned finding. The 
adequacy or sufficiency of evidence led on a point and the inference of fact to be 
draAvn from the said finding are Avithin the exclusive jurisdiction of the Tribunal, 
and the said points cannot be agitated before a Avrit Court. It is Avithin these limits 
that the jurisdiction conferred on the High Courts under Article 226 to issue 
a wTit of certiorari can be legitimately exercised (vide Hari Vishnu Kamalh v. Syed 
Ahmad Ishaque and others, (1955) S.G.J. 267 : (1955) iM.L.J. (S.C.) 157 : (1955) 

I S.e.R. 1104, Nagendra Nath Bora and another v. The Commissioner of Hills Division 
and Appeals, Assam and others, (1958) S.G.J. 798 : (1958) S.G.R. 1240, and Kaushalya 
Devi and others v. Bachiltar Singh and others, A.I.R. i960 S.C. 1168. 

It is, of course, not easy to define or adequately describe Avhat an error of laAV 
apparent on the face of the record means. 


Syed Yokoob v. 
K.S. Radhakrishnan. 
C.A.No. 593 of 1963. 
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It may be conceded that in a proper ease this Court may refuse to exercise its 
jurisdiction under Article 136 where the interests of justice patently indicate the 
desirability of adopting such a course ; but we do not see how a plea of such kind 
can be entertained \vhcrc it is clearly shown that the impugned orders passed by 
the High Court arc without jurisdiction. 

M.C. Sctalvad, Senior Advocate, (R. Gopala Krishnan, Advocate, with him), 
for Appellant. 

G.S. Pa//ia/;, Senior Advocate, {O.G. Mathur, J.B.Dadachanji and Ravinder Narain, 
Advocates of Mjs. J.B. Dadachanji & Co., with him); for Respondent No. i. 

A. Ranganadham Chetty, Bemov Advocate, {A.V. Rangam, Advocate, with him), 
for Respondents ' Nos, 2 and 3. 

G.R. Appeal allowed, 

[Supreme Court.] 

B.P. Sinha, C.J., M. Hidayatidlah and ' Chandi Kumar Das Karmarkar a. 
K.G. Das Gupta, JJ. Abanidhar Roy. 

Qth October, 1963. Cr.A.No. 214 of i960. 

Penal Code [XLV of i860), section 379 — Scope — Gist of offence under — ^Animus 
furandi. 

The offence of theft consists in the dishonest taking of any moveable property 
out of the possession of another without his consent. Dishonest intention exists 
when the person so taking the property intends to cause wrongful gain to himself 
or wrongful loss to the other. This intention is known as animus furandi and without 
it the offence of theft is not complete. Fish in their free state are regarded as 
ferae naturae but they are said to be in the possession of a person who has possession 
of any expanse of rvater such as a tank, where they live but from where they cannot 
escape. Fishes are also regarded as being in the possession of a person who owns an 
exclusive right to catch them in a particular spot known as a fishery but only within 
that spot. There can thus be theft of fish from a tank which belongs to another 
and is in his possession, if the offender catches them without the consent of the owner 
and without any bona fide claim of right. 

In our opinion there was an absence of tlie animus furandi and' the circumstances 
bring this case within the rule that where the taking of moveable property is in the 
assertion of a bona fide claim of right, the act, though it may amount to a civil injury, 
does not fall within the offence of theft. In this view of the matter we are of opinion 
that the acquittal of the appellants ought not to have been set aside. We according- 
ly allow the appeal arid setting aside the conviction of the appellants’ order their 
acquittal. The fines if recovered shall be refunded to them. 

Nuruddin Ahmed and B.P: Maheshwari, Advocates, for Appellants, 

S. C. Majumdar, Advocate, for Respondent. ' 

P.K. Chalterjee, Advocate, for P.K. Bose, (Upon notice being issued) Advocate, 
for State of West IBengal. 

G.R. ■' ' Appeal allowed' 

[Supreme Court.] 

M. Hidayatullah and Mohammad Ikram Hussain v, 

K.C. Das Gupta, JJ. ' The State of Uttar Pradesh. 

Qth, October, 1963. Cr. As. Nos. 227-228 of i960. 

Criminal Procedure Code {V qf i8g8), section 491 — Habeas Corpus — Contempt of 
Court’s order. 

In our opinion the writ nisi in this case for the production of Kaniz Fatima 
should have been preceded by some more enquiry. It is wrong to think that in 
habeas corpus proceedings the Court is prohibited from ordering an inquiiy into a 
fact. All procedure is always open to a Court which is not expressly prohibited 
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and no rule of the Court has laid down that evidence shall not be received, if the 
Court requires it. No such absolute rule was brought to our notice. It may be 
that further evidence -would have borne out what Mahesh stated and then the order 
could alwa.ys be passed for the production of Kaniz Fatima ; but if the evidence did 
not bear out rvhat Mahesh alleged then the order rvhich the appellant disobeyed 
and for which he has to suffer imprisonment would never have been passed. The 
learned Judges failed to notice that Mahesh’s affidavit rvas that she rvas pregnant for 
6 months and not as they state that she ran away early in June 1 960 because she 
became pregnant. It would be difficult to hide such an advanced pregnancy till 
20th JunCj i960 when she left the house. 

The High Court relied upon certain cases and Mr. N. C. Chatterjee attempted 
to distinguish them. 1 he cases referred to by Mr. Chatteijee were the The Qiieen v. 
Barnardo, 23 Q^.B.D. 305, The Queen v. Barnardo, 24 Q,.B.D. 283 and Thomas John 
Barnardo v. Mary Ford, 1892 A.C. 326. We do not consider it necessary to refer to 
them because the principles on which a person is released from private detention 
and custody are well settled and also well known. The High Court can ahvays 
order the production of the body of a person illegally detained and can punish 
disobedience of its order by attachment and commitment. There is neither doubt 
nor complexity in this proposition, once it is held that the disobedience was wilful. 

We pass no order in the other appeal but -we hope that if Mahesh renews the peti- 
tion, the High Court will put him to strict proof of his allegations regarding the age, 
the conversion of Kaniz Fatima and his marriage with her and his lack of interest 
in her welfare for over three years before ordering a second time that Kaniz Fatima 
be brought into Court. 

Jd.C. Chalterjee, Senior Advocate, {D.P. Singh and AiJ. Khowaja, Advocates, 
with him), for Appellant (in both the Appeals). 

C.P. Lai, Advocate, for Respondent No. i. 

G.R. 

[Supreme Court.] 

P,B. Gajendragadkar, K. Subba Rao, 

K.Jd. Ji'anchoo, J.C. Shah and 
Raghubar Dayal, JJ. 
iith October, 1963. 

Defence of India Rules, Rule 30 (i) {b) — Sections 307, 324, 364 and^Sj, Indian Penal 
Code (XLV of i860) — JIature and Scope of the orders. 

It is thus clear that the nature and the scope of the orders ^rhich can be validly 
passed under rule 30 (i) is vciy' much wider tlian the order of detention which alone 
can be made under section 3 (i) of the Act. But the question \vhich vrc have to 
consider is : does this fact make any difference to the interpretation of the operative 
provisions of Rule 30 (i) in relation to detention? In our opinion the answer to 
this question must be in the negative. Rule 30 (i) (6), like section 3 (i) (a), clearly 
postulates tliat an order can be made under it only ^vhe^e it is sho-wn that but for 
the imposition of the said detention, the person concerned tvould be able to carry- 
out a prejudicial activity of the character specified in Rule 30 (i). In other words, 
one of the conditions precedent to tlie -service of the order permitted under Rule 
30 (i) {b) is that if the said order is not served on the person, he would be free and 
able to carry out his prejudicial activity in question. The fact that other kinds 
oforders can be passed againsta person under Rule 30 (i) does not alter the essential 
condition of a valid service of the order contemplated by Rule 30 (i) (6) that if 
the said order is not served, the prejudicial activity may follow. Therefore, we 
are satisfied tliat on a plain construction of Rule 30 (i) {b) it must be held that the 
order permitted by it can be ser\'cd on a person who would be free otherwise to 
carry- out his prejudicial activity-. Such a freedom cannot be predicted of the appel- 
lant in the present case because he was in jail at tlie relevant time. Therefore, tve 
do not tliink that the distinction which the Dy. Advocate-General seeks to make 


Order accordingly: 

Makhan Singh Tarsikka v. 
The State of Punjab. 
Gr.A.No. 80 of 1963, 
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between the provisions of Rule 33 (*) i^) section 3 (i) (a) makes any difference 
to the construction of the Rule. The service of a detention order on a person who is 
already in jail custody virtually seeks to effectuate what may be called “ a double 
detention ” and such double detention is not intended either by section 3 (i) (a) 
or by Rule 30 (i) (d) ; it is plainly unnecessary and outside the puiview of both 
the provisions. 

If the appropriate authority wants to detain a person under Rule 30 (i) (i), 
it must be shown that when the order of detention is served on him, he ^vas free to 
carry out his prejudicial activities and his prejudicial activities could be prevented 
only by his detention. Therefore we must hold that the service of the order of 
detention on the appellant whilst he was in jail custody is invalid. 

It.Ii. Gargi S.C. Agamal, M.K. Ramamurthi and D. P. Singh, Advocates of Mjs. 
Ramamuithi & Co., for Appellant. 

L.D. Kaushal, Senior Deputy Advocate-Genei'al, for the State of Punjab, {B.R. 
G.K. Achar, Advocate, with him), for Respondent. 

Q^'R, Appeal allowed. 

[Supreme Court.] 

P.B, Gajf-ndragadkar, K. Subba Rao, Raichand Amulakh Shah v. 

K.P/'. JPanchoo, J\f. Rajagopala Ayyangar The Union of India, 

and J.R. MudholKar, JJ. C.As. Nos. 149-154 of I959- 

2isi October, 1963. 

Railways Act {JX of 1890) , as amended sections 3 (14), 26, 32, 34, 41, 45, 46-A to 
46-G — Refund — Maintainability of suits. 

Let us now see whether any remedy is provided by the Act for an aggrieved 
party to ask for a refund of the charges collected on the ground mentioned in the 
plaint. The Tribunal constituted under section 34 of the Act has jurisdiction to 
decide whether the charges levied by the railway administration other than the 
standardised terminal charges were unreasonable. The Act does not provide for 
any remedy for any aggrieved party to approach the Tribunal for a refund of the 
amount collected by the railway administration byway of wharfage or demuirage 
on the ground that the rules empowering the said administration to do so aie ultra 
vires or that the amounts so collected are in excess of wharfage or demurrage leviable 
under the rules. If the impugned charges are standardised terminal charges, the 
dispute in regard thereto falls outside section 41 of the Act. If they are charges 
other than the standardised terminal charges, the jurisdiction of the Tribunal is 
confined only to the question of its reasonableness. It has no jurisdiction to decide 
whether the rules empowering the railway administration to levy a particular charge 
are ultra vires or whether the railway administration collected amounts in excess of 
the charges which it can legally levy under a rule. If so, it is clear that no provision 
has been made under the Act giving a remedy to an aggrieved party to ask for a 
refund of amounts, such as those alleged to have been collected from the appellants. 
Section 26 therefore, cannot be a bar against the maintainability of the suits filed 
by the appellants. 

S.P. Stnha, Senior Advocate, [Shahzadi Mohitiddinand M.I. Khowaja, Advocaits, 
with him), for the Appellants (in all the appeals). 

M.S. Bindia, oenior Advocate, (R.J\f. Sachthey, Advocate, with him), foi Respond- 
ent (in all the appeals). 

G.R. Appeals allowed 
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[Supreme Court.] 

P.B. Gajendragadkar; K. SubSa Rao, 

K.N. Wanchoo, M. Hidajatullah, - . 

K.C. Bos Gupta, J.C. Shah and 
JV. Rajagopala Ayyangar, JJ. 

^th December, 1963. 

Railway' Establishment Code, Volume 1 , r 
If void as infringing Articles 14 and 311 (2) 


Moti Ram Dolia 
General Manager, North: 
East Frontier Railway, etc.- 
G. As. Nos. .711 to 7i4 of 1962, 
and 837 to 839 of 1963.. 
de 148 (3) and rule 149 (3) superseding it — ^ 
of the Constitution of India. 


By Majority {Gajendragadkar, Wanchoo, Hidayatullah and Rajagopala Ayyangar, JJ.) 
The power of the President or the Governor to terminate the services of any civil- 
servant to whose case Article 310 (i) applies at his pleasure is subject to the pro- 
visions of Article 31 1 of the Constitution. The field that is covered by Article 31 1 
on a fair and reasonable construction of the relevant words used in that Article 
would be excluded from the operation of the absolute doctiine of pleasure. The- 
pleasure of the President will still be there, but it has to be exercised in accordance 
with the requirements of Article 31 1. 

The word “ removal ” like the tw'o other words “ dismissal ” and “ reduction 
in rank ” used in Article 31 1 (2) refers to cases of major penalties which were specified 
in the relevant service rules. 

The true position is that Articles 310 and 31 1 must no doubt be read together,, 
but once the true scope and effect of Article 31 1 ii determined, the scope and effect 
of Article 31 1 (i) must be limited in the sense that in regard to cases falling under 
Article 31 1 (2) the pleasure mentioned in Article 310 (r) must be ascertained in 
accordance with the requirements of Article 31 1. 

Termination of the services of a permanent servant otherwise than on the- 
ground of superannuation or compulsory retirement, must per se amount to a re- 
moval, and so, if by rule 148 (3) or rule 149 (3) (which has superseded it) of the- 
Railway Establishment Code (Volume I) a termination of services is brought about 
the rule clearly contravenes Article 31 1 (2) of the Constitution and must be held 
to be invalid. Neither of the two rules contemplates an enquiry and in none of 
the instant cases had the procedure prescribed by Article 311 (2) been followed. 
The fact that some kind of proportionate pension is awardable (rule 321) to railway 
servants whose services are terminated under rule 149 (3) would not assimilate 
the cases dealt with under the said rule to cases of compulsory retirement. The 
right to terminate services conferred by rule 149 (3) has to be struck down as in- 
consistent with Article 311(2) in spite of the fact that a similar right is given to the 
servant concerned. 

The argument that the rule was part of the contract of service which the ser- 
vant entered into with full knowledge of the rule and therefore cannot complain 
about it, can have no validity in dealing with the question about the constitutionality" 
of the impugned Rule. 

Biswanath Singh v. District Traffic Superintendent, JV. E. Railway, A.I.R. 1958 
Pat. 221, The Union of India v. Askaran, A.I.R. 1957 Raj. 836, Hardwari Lai v. General 
Manager, M.E. Railway, Gorakhpur, A.I.R. 1959 All. 439, Kishah Prasad v. The Union of 
India, A.I.R. i960 Cal. 264 and D. S. Srinalh v. General Manager, Southern Railway, 
A.I.R. 1962 Mad. 379 overruled. 

Shyam Lai v. State of U. P. and the Union of India, (1954) S.G.J. 493 : (1954) r 
M.L.J. 730 : (1955) I Sup.C.R. 26 explained and distinguished. 

No other branch of public service in India contains a rule similar to the impugned 
rule 148 (3) or 149 (3) of the Railway Establishment' Code for its civil servants. 
Employment under the Railway alone cannot be said to constitute a class by itself 
for the purpose of framing the impugned rule. After the Railways were taken over by 
the State the validity of the rule is exposed to the challenge under Article 14 of the 
Constitution as discriminatory. 

Per Subba Rao, J. — A title to an office must be distinguished from the mode of 
its termination. If a person has title to an office he will continue to have it till he.is 
dismissed or removed therefrom. Terms of Statutory Rules may provide for con- 
ferment of a title to an office and also for the mode of terminating it. If under such 
Rules a person acquires title to an office, whatever mode of termination is prescribed. 
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■whatever phraseology is used to discribe it, the termination is neither more nor less 
than a dismissal or removal from service and that situation inevitably attracts the 
provisions of Artiele 31 1 of the Constitution. The argument that the mode of 
termination prescribed derogates from the title that otherwise would have been 
conferred on the employee mixes up two clear concepts of conferment of title and 
the mode of its deprivation. Article 31 1 is a constitutional protection given to 
Government servants, who have title to office, against arbitrary and summary dis- 
missal. It follows that the Government cannot by rule evade the provisions of the 
said Article. The parties cannot also contract themselves out of the constitutional 
provision. 

Rules 148 (3) and 149 (3) of the Railway Establishment Code conferring power 
on the appointing authority to remove a permanent servant on notice would infringe 
the constitutional protection given to a Government servant under Article 311 of 
the Constitution. A permanent post and such rules cannot stand together ; the 
latter must inevitably yield to the former. 

Rules 148 (3) and 149 (3) of the Railway Establishment Code being violative 
-of the provisions of Articles 1 4 and 3 1 1 of the Constitution are void and unenforceable. 

Per Das Gupta, J. — ^When the sei-vice is terminated under rule 148 (3) the termi- 
nation is not “ removal ” or “ dismissal ” and it cannot be said that the rule con- 
travenes Article 311. But the rule enables the authority concerned to discriminate 
between two railway servants to both of whom rule 148 (3) as well as rule 149 (3) 
equally applied by taking action in one case and not taking action in the other. 
In the absence of any guiding principle in the exercise of the discretion by the autho- 
rity the rule has therefore to be struck down as contravening the requirements of 
Article 14 of the Constitution and consequently void. 

Per Shah, J. — If determination of service under rule 148 (3) of the Railway 
Establishment Code does not amount to dismissal or removal as a disciplinary 
measure, there is nothing in the Constitution which prohibits such determination 
provided it is consistent with Article 309 of the Constitution. A determination of 
service founded on a right flowing from contract or the service rules, is not punish- 
ment and carries with it no evil consequences. It does not deprive the public servant 
of his right to the post, it does not forfeit benefits already acquired and casts no 
stigma upon him. 

A railway employee who has accepted employment on the conditions contained 
in the Rules cannot after having obtained employment, claim that the conditions 
which were offered to him and which he accepted, are not binding upon him. 

The impugned rules apply to all railway servants bolding posts pensionable 
und non-pensionable. The special conditions in which the Railways have to 
operate and the interests of Nation which they serve justify the classification. If 
for the purpose of ensuring the interests and safety of the public and the State, the 
President has reserved to the Railway Administration power to terminate employ- 
ment under the Railways, it cannot be assumed that such vesting of authority singles 
out the railway servants for a special or discriminatory treatment so as to expose 
the rule which authorises termination of employment to the liability to be struck 
off as infringing Article 14. Rule 148 (3) cannot be regarded as infringing either 
Article 31 1 (2) or Article 14 of the Constitution. 

B. C. Ghosh senior Advocate (P. K. Chatterjee Advocate with him for Appellants 
in C.A.N0S. 71 1 to 713 of 1962 and Respondents in G. A. No. 837 to 839 of 1963. 

I. M. Lall and U. D. Mahajan Advocates for Appellant in G.A.No. 714 of 1962. 

S.V. Gupta (Additional Solicitor-General for India) {P/aunitLal andi?. H. Dhebar, 
Advocates with him), for Respondents in G.A.Nos. 71 1 to 714 of 1962. 

C. K. Daphtary (Attorney-General of India (R. Ganapathy Iyer and R. H. Dhebar, 
Advocates with him), for Appellants, in C.A.Nos. 837 to 839 of 1963. 

R. K. Garg and P. K. Chetterjee, Advocates for Intervenors in G.A. Nos. 837 to 
839 of 1963. 

R. K. Garg, M. K. Ramamurli, S. C. Agarwal and D. P. Singh, Advocates of 
M. K. Ramamurti & Co. for Intervenors in G.A.N0. 71 1 to 714. 

K.S. C. As. JVos. 71 1 to 714 allowed- 

C.A. JIos. 837 to 839 dismissed- 
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[Supreme Court.] 

P.B. Gajetidragadltar, K. Subba Rao, State of Punjab t). 

K.N. Wanchoo, N. Rajagopala Jagdip Singh. 

AyyanguT and J.R. Mudholkar, JJ. G.As. Nos. 290 to 293 of 1962; 

iQth September, 1963. 

Constitution of India (1950), Article ^11 — Section iii of the States Reorganisation 
Act, 1956. 

By Majority : — ^Applying the desision in Parashotam Lai Dingra v. Union of India 
(1958) S.G.J. 217 ; (1958) S.C.R. 8285 the Court held thereforcj even though upon 
their allocation to the State of Punjab as from ist Novemberj 1956, they were sho^vn 
as confirmed' Tahsildars, they could not in law be regarded as holding that status. 
Legally their status was only that of Officiating Tahsildars. ' . The notification in 
question in effect recognises only this as their status and cannot be said to have the 
effect of reducing them in rank by reason merely of correcting a earlier error. 
Article 31 1 (2) does not, therefore, come into the pictme at all. 

S.M. Sikri, Advocate-General for the State of Punjab {Gopal Singh and R.K. 
Sachthgi, Advocates, wth him, for Appellant (In all Ae appeals.) 

S.P. Sinha, Senior Advocate, {Sukhdev Singh Sodhi, S.K. Mehta, Shahzadi Mohiuddin 
and K.L. Mehta, Advocates, with him), for Respondent (In zH the appeals). 

G.R. ‘ Appeals allowed. 


[Supreme Court.] 

P.B. Gajendragadkar, K. Subba Rao, Afzal UUah v, 

K,N. Wanchoo, J.C. Shah and The State of U.P. 

Raghubar Dayal, JJ. Cr. A. No. i of 1962. 

20th September, 1963. 

United Provinces Municipalities Act {XI of 1916), section 299 (i) — Bye-laws under 
the Act — Power of the Board to make Bye-laws — Plea of mala fide. 

Applying its earlier decision P. Balakoitaiah v. Union of India and others, A.I.R. 
1958 S.G. 232 at 236, the Court held, it is true that the preamble to the bye- 
law refers to clauses A (a), {b) and (c) and J {d) of section 298 and these clauses 
undoubtedly are inapplicable ; but once it is sho^vn that the impugned bye-law 
are •within the competence of respondent No. 2, the fact that the preamble to the 
bye-law mentions clauses ^vhich are not relevant, %vould not affect the validity 
of the bye-law. The validity of the bye-laws must be tested by reference to, the 
question as to w'hether the Board had the power to make those bye-la-svs. If the 
pow'er is otherwise established, the fact that the source of the pow'er has been in- 
correctly or inaccurately indicated in the preamble to the bye-laws, would not 
make the bye-law inv^d. 

No doubt Mr. MQsra referred to the fact that Aftab Ahmad has admitted that 
there is no other grain market in'Sakraw'al except tlie one run by the appellant, 
but that, in om opinion can hardly afford a basis on which the plea of mala fides 
could be judged, Sakrawal appears to be a locality in the town of Tanda, and so, a 
statement even if it is taken at its face value, cannot possibly justify the assumption 
that there is only one grain market in the whole of the to'wn of Tanda. Besides, 
fot proving mala fides the appellant ought to have made appropriate allegations 
at the stage of trial and led evidence to prove them. Therefore, the plea of mala 
fides cannot be permitted to be raised. 

As the High Court has pointed out, these are pleas of fact and should have 
been taken at tiie trial. In our opinion, therefore, the High Court was fully justi- 
S— NRG 
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fied in not allowing the appellant to take these ple^s for the first time at the appellate 
stage., 

B. C. Misra, Advocate, for Appellant. 

C. B. Agarwala, Senior Advocate, {C.P. Lai, Advocate, with hiin), for Respondeht 
No. I. 

G.R. ‘ ' Appeal dismissed. 


' ' [Supreme Court.] 

B.P. Sinha, C. J., J.C. Shah and Kaushalya Rani v. 

jV. Rajagopala Ayyangar, JJ. Copal Singh. 

zoth September, 1963. ' • ' Cr. A. No., 126 of 1962. 

Limitation Act (/Z^.1908), section 5, Article i^^j— Delhi Special Police Establishment 
Act, 1946 — Section 417, Criminal Procedure Code of 1898). 

Reviewing the case law decided by the various High Courts the Court held “ in 
our opinion, the view taken hy the Fnii l&ench of the Bomhay High CouTt in the 
case of Anjanabai v. Teshwantrao Daulatrao Dudhe, I.L.R. (1961) Bom. 135, is the 
correct one. In that case it was held that the provisions of section 41 7 (4) of the 
Criminal Procedure Code were a ‘ special law ’ within the meaning of section 29 (2) 
of the Limitation Act. In that case, the High Court has dealt with the decisions 
of the different High Courts on the question and with the reasoning for those deci- 
sions. As we agree with the conclusions of the High Court of Bombay, we do not 
think it necessary to repeat the observations made therein, bearing on the reasons 
given by the High Courts of Allahabad, Andhra Pradesh and Madras for coming 
to contrary conclusions. 

Cases considered I.L.R. 30 Pat. 126 ; I.L.R. (1952) Bom. 1083, A.I.R. 1958 
All. 691 ; I.L.R. {i960) All. 761 ; (1957) i M.L.J. 150 : A.I.R. 1958 Mad. 416. 
(1956) An. W.R. 821 : A.I.R. 1957 And. Pra. 406 : (1958) i An. W.R. 75 : A.I.R. 
1958 An. Pra. 230 and I.L.R. (1961) Bom. 135. 

Dr. Vidya Dhar Maharajan, Advocate, for Appellant. 

G"R* Appeal dismissed. 


[Supreme Court.] 

^ P. B. Gajendragadkar, K. Subba Rao, Champaklal Chimanlal Shah v. 

K. N. 14 'anchoo, J\f. Rajagopala Ayyangar The Union of India. 

-ar\dJ.R.Mudholkar,JJ. C. A. No. 472 bf 1962. 

z^rd October ,' , 

■ Constitution of India Article ^11 {z)— Right of preliminary enquiry Central 

Civil Services {Temporary Service) Rides, 1949 — Quasi-permanent service. 

We are of opinion that there is no force in this argument, and as a matter of 
fact the' context of rule 3 itself requires that that rule must be read in harmony 
with the definition of “ quasi-permanent service in rule 2 (i), for it could not 
possibly be the intention of the rule-making authority to create disharmony between 
the definition in rule 2 {b) and the provision in rule 3. The contention on behalf 
of the appellants that the two sub-clauses are independent and have to be read 
disjunctively must be rejected and it must be held that both the conditions in rule 3 
must be satisfied before a Government servant can be deemed to be in quasi-perma- 
nent service. . 
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There must therefore be no confusion between the two enquiries and it is 
only when the Government proceeds to hold a departmental enquiry for the purpose 
of inflicting on the Government servant one of the three major punishments indi- 
cated in Article 31 1 that the Government servant is entitled to the protection of 
that Article. That is why this Court emphasised in Parshottam Lai Dhingra v. Union 
of India, (1958) S.G.J. 217: (1958) S.G.R. 828, and in v. The State of ‘Uttar 

Pradesh, (1954) S.G.J. 493 : (1954) i M.L.J. 730: {1955) i S.G.R. 26, that the motive 
or the inducing factor which influences the Government to take action under the 
terms of the contract of employment or the specific service rule is irrelevant. 

We are, therefore, of opinion that on the facts of this case Article 3 1 1 (2) has 
no application and the appellant was not entitled to the protection of that Article 
before his services were terminated under rule 5, for the termination of service here 
does not amount to infliction of the penalty of dismissal or removal. , 

R. K. Garg, S. C. Agarwala, D. P. Singh and M. K. Ramamurthi, Advocates of 
Mfs. Ramamurthi & Co., for Appellant. 

S. V. Gupte, Additional Solicitor-General of India, {V.D. Mahajan and 
R. jV. Sachthey, Advocates, with him), for Respondent. 

G.R. . Appeal dismissed. 


[Supreme Court,] 

P. B. Gajendragadkar, K. Subba Rao, State of Maharashtra v. 

K. N. IVanchoo, J. C. Shah and Mishrilal Tarachand Lodha. 

Raghubar Dayal, JJ. G.A. No. 587 of 1962. 

24<A October, 1963. 

Bombay Court-fees Act, 1959, Article i. Schedule I — Civil Procedure Code {V of 
1908), sections 34 and 35 — Interest pendente lite. 

We therefore hold that the amount of pendente lite interest decreed is not to be 
included in the ‘ amount or value of the subject-matter in dispute in appeal ’ for 
the purposes of Article i of Schedule I of the Bombay Court-fees Act unless the 
appellant specifically challenges the correctness of the decree for the amount of 
interest pendente lite independently of the claim to set aside that decree. The appel- 
lant here has not specifically challenged the decree in that respect and therefore 
the High Court is right in holding the memorandum of appeal to be sufficiently 
stamped. 

S. V. Gupte, Additional Solicitor-General of India {R. H. Dhebar, Advocate, 
with him), for Appellant. 

■S'. G. Patwardhan, Senior Advocate {A. G. Ratnaparkhi, Advocate, with him), 
for Respondent No. i . 

G.R. Appeal dismissed. 


[Supreme Court.] 

P. B. Gajendragadkar, K. Subba Rao, Mangilal v. 

K. J{. H'anchoo, N. Rajagopala Ayyangar Sugan Chand. 

and J. R. Mudholkar, JJ. G.A. No. 307 of 1963. 

24.th October, 1963. 

Transfer of Properly Act {IV of 1882), sections 106 and 113 — Madhya Pradesh 
Accommodation Control Act {XXIII of 1955). 

Therefore, from the sole circumstance of acceptance of rent after iith April, 
1959 'vatver cannot at all be inferred. We are, therefore, unable to accept the 
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argument of the learned Additional Solicitoi’-General that by cashing the cheque 
for Rs. 1,320 the plaintiffs waived all rights which accrued to them under the notice 
dated iith April, 1959. As we have already said, no right under section 106 of 
the Transfer of Property Act had accrued to them because of the ineffectiveness of 
the notice in so far as the termination of tenancy was concerned .and, therefore, 
no question of waiver' with respect to that part of the notice arises. So far as the 
right accruing under section 4 (a) of the Accommodation Act is concerned, the 
defendant having been under liability to pay rent even after the giving of notice 
the acceptance of the rent by the plaintiffs- would not by itself operate as waiver. 

S.V. Gupte, Additional Solicitor-General of India ( 0 . C. Mathur, Ravinder Pfarain 
and J. B. Dadachanji, Advocates of Mfs, J. B. Dadachanji. & Co., with loim),. for 
Appellant. 

M. C. Setalvad, and A.V. Viswanatha Saslri, Senior Advoctes, (Rdmeskwar Nath 
and S. N. Andley, Advocates of Mjs. Rajinderjdarain & Co., ■ with them)', for Res- 
pondents. , . ■ . 

G.R. . - Appeal dismissed. 


[Supreme Court.] 

P. B. Gajendragadkar, K. Subba Rao, 
K. N. Ji' a'ncboo, J. C. Shah and 
Ra 'ghubdr'Dayal, JJ. 

^th November, 1963. 


Jayantilal Amratlal Shodhan v. 

F'. N. Rana, Commissioner, ^ 
■ Baroda Division, Baroda. 
C.A. No. 104 of 1963. 


Land Acquisition Act {I of 1894), Article 258 (i) of the Constitution. 

By majority . — ^The expression “ acquisition, holding and disposal of property ” 
would, in our judgment, include compulsory acquisition of property. That is a 
provision in the Constitution which within the meaning of the Proviso to Article 
73 (i) expressly provides that the Pai-Iiament may acquire Property for the Union 
and consequently executive power of the Union in relation to compulsory acquisition 
of property is saved thereby power of the State to acquire land notwithstanding. 


We see no distinction in principle between the notification which was issued by 
the Governor-General in Edward Mills Company, Ltd., Beawar and others v. The State of 
Ajmer and another, S.G.J. 42 : (1955) i M.L.J. (S.G.) i : (1955) i S.G.R. 735, 

and the notification with which we are dealing in this case. This is not to say that 
every order issued by an executive authority has the force of law. If the order is 
purely administrative, or is not issued in exercise of any statutory authority it may 
not have’ the force of law. But where a general order is issued even by an executive 
authority which confers power exercisable under a statute, and which thereby in 
substance modifies or adds to the statute, such conferment of powers must be 
regarded as having the force of law. 

G. S. Pathak, Senior Advocate, (G. Dulta, Advocate of Mfs. J. B. Dadachanji 
& Co.), for Appellant. 

C.K. Daphlary, Attorney-General for India, and W. 5 . .Sindra,. Senior Advocate, 
{R. H. Dhebar,- Advocate, with them), for Respondents. ' ' , ^ ... 

G.R. Appeal dismissed. 
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■ [Supreme Court.] 

P. B. Gajendragadkar, K. Stibba Rao, Sriman Srimath Addanki Tiruvenkata 

K. K. WanchoO) K. Rajagopala Ayyangar Thata Desika Gharyulu v. 

and J. R. Mudholkar, JJ. State of A.P. 

7/A November, 1963. - G.A. No. 375 of 1961. 

. Madras Estates {Reduction of Rent) Act {XXX of 1947) and Madras Estates {Abolition' 
and Conversion into Ryotwari) Act {XXVI of 1948) — ‘ Estate ’—^Whether the Shrotriem 
is an ‘ Estate 

Apart however from the entry in column 3 read with columns 4 and 5 on which 
we have based our conclusion, we might point out tlrat it is unthinkable that the. 
grantor while granting the dry lands in the village, reserved for himself for his enjoy- 
ment or for a grant on future occasion the saline land wholly unfit for culti .ation, 
We consider therefore that there is rio substance in this last contention either. 

It would therefore follow that the learned Judges of the High Court were, right 
in’ holding that the notification by Government under the Rent Reduction" Act 
was valid. • ' ‘ 

The Madras High Court had held in Kama Umin Isa Ammal v. Ram Kadumban,_ 
(1952) 2 M.L.Jr667 tliat such a decision ofthe Tribunal was .null and void and there- 
fore would not amount to a dismissal of the appeal by the Tribunal. So far as the 
second point was concerned, the learned Judges accepted as correct the view of 
the Madras High Court in the decision referred to and held that the order of the 
Tribunal dismissing the appellant’s appeal was a nullity, but the learned Judges 
further held that this would not automatically nullify or vacate the determination 
and decision ofthe Settlement Officer under section 9 and his finding that the village 
in suit was an ‘ inam estate ’ but that it had the effect merely of leaving the appeal 
where it stood at the time it was purported to be dismissed by the two members who 
could not function as the Tribunal. In other words, the result of applying the rule 
enunciated by the Madr s High Court was that there was a valid order of the' Settle- 
ment Officer followed by an appeal which had been filed to the Iribunal but which 
had not yet been disposed of validly by the Tribunal. Thus the effect in law of 
the void order of the Tribunal was held to be th?t the appeal was still .pcn.ding 
before the Tribunal. On this conclusion which is obviously correct the appellant 
could get no benefit, so far as the present suit was concerned, by the invalid dismissal 
of his appeal, for invoking the jurisdiction of the civil Court to determine the question 
whether the ‘ inam village ’ was an ‘ inam estate ’ though it would be competents 
to him to further prosecute the appeal, if he considered that that would serve his 
interests, 

- 4 . F. Viswanatha • Sastri, S&mov KAvoeaXe, {T.V.R. Tatachari, Advocate, with 
him), for Appellants. 

C.K. Daphtary, Attorney-General for India {R. If. Sachthey, Advocate, for 
P. D. Menon, Advocate, with him), for Respondent No. i. 

G.R. Appeal dismissed. 


[Supreme Court.] 

P . B. Gajendragadkar, K. JV. VPanchoo Workmen of Balmer Lawrie & Co., 

and K. C. Das Gupta, JJ. Ltd. v. Balmer Lawrie & Co., Ltd. 

ph November, 1^^^. C. A. No. 820 of 1962. 

_ Industrial Disputes Act {XIV of 1 947) — Grades and scales of pay — Privilege leaves 
medical leave and retiring age. 

Therefore, we are satisfied that having regard to the genesis of the five grades 
which prevailed in the respondent’s concern and the manner in which these grades 
have functioned since 1949, it is not necessary to make any adjustments in the 
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grades by reducing their number. Accordingly, we think the Tribunal was right 
in refusing to accept the demand of the appellants to reduce the grades fiom five 
to two. 

Now, it is obvious that these questions cannot be decided merely on the interest- 
ed testimony either of the workmen, or of the employer and his witnesses. 
Unfortunately the Tribunal has lost sight of this important feature. Therefore, we 
are satisfied that the Tribunal was in error in refusing to consider the merits of the 
appellants’ claim in regard to the modification and increase in the wage scales. 

In regard to the appellants’ grievance in respect of privilege leave and medical 
leave we see no ' substance. 

The result is, the award rejecting the appellants’ claim for modification and 
revision of wage scales is set aside and the matter is sent back to the Tribunal for 
disposal of this issue in accordance with law. 

P. K, Sanyal, Senior Advocate (P. K. Mttkherjee, Advocate, with him), for Appel- 
lants. 

B. Sen, Senior Advocate (S. Ghosh and B. jV. Ghosh, Advocates, with him), for 
Respondent No. I. 

G.R. ' " Appeal remanded. 


[Supreme Court.] 

K. Sttbba Rao and Balmukand v. 

J. R. Mudholkar, JJ. Kamlawati. 

z'jth January, 1964. ’ C.A. No. 7 of 1962. 

Hindu Law — Karla of Joint family — Alienation — Whether a contract not beneficial 
to the family can be specifically enforced — Defensive purpose of the transaction. 

We have no doubt that for a transaction to be regarded as one which is of benefit 
to the family it need not necessarily be only of a defensive character. But what 
transaction would be for the benefit of the family must necessarily depend upon 
the facts of each case. In the case before the Full Bench the two managers of the 
family found it difficult to manage the property at all with the result, apparently, 
that the family was incurring losses. To sell such property, and that too on advan- 
tageous terms, and to invest the sale proceeds in a profitable way could certainly 
be regarded as beneficial to the family. In the present case there is unfortunately 
nothing in the plaint to suggest that the karta Pindidas agreed to sell the property 
because he found it difficult to manage it or because he found that the family was 
incurring loss by retaining the property. Nor again is there anything to suggest 
that the idea was to invest the sale proceeds in some profitable manner. Indeed 
there are no allegations in the plaint to the effect that the sale was being contemplated 
by any considerations of prudence. All that is said is that the fraction of the family’s 
share of the land owned by the family bore a very small proportion to the land which 
the plaintiff held at the date of the transaction. But that was indeed the case even 
before the purchase by the plaintiff of the 23/i20th share from Devisahai. There is 
nothing to indicate that the position of the family vis-a-vis their share in the land 
had in any way been altered by reason of the circumstance that the remaining i y/aoth 
interest in the land came to be owned by the plaintiff alone. Therefore, even upon 
the view taken in the Allahabad case the plaintiff cannot hope to succeed in this suit. 

In these circumstances we must hold that the Courts below were right in dis- 
missing the suit for specific performance. We may add that granting specific 
performance is always in the discretion of the Court and in our view in a case^ of 
this kind the Court would be e:?ercising its discretion right by refusing specific 
performance, 
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No doubt Pindidas himself was bound by the contract which he has entered 
into and the plaintiff would have been entitled to the benefit of section 15 of the 
Specific Relief Act. 

b 

However, in the case before us there is no claim on behalf of the plaintiff that 
he is willing to pay the entire consideration for obtaining a decree against the inter- 
est of Pindidas alone in the property. In the result the appeal fails and is dismissed 
with costs. 

Gases considered: I.L.R. 50. All. 969; (1856) 6 Moo. I.A. 393; I.L.R. 39 All. 
437 ; 44 I.A. 147 : I.L.R. 40 Mad. 709: 33 M.L.J. i: I.L.R. 18 Pat. 306; (1948) 
2 M.L.J.-47; A.I.R. 1949 Mad. 260 ; I.L.R. 1937 Mad. 906 : (1937) i M.L.J. 
422 : A.I.R. 1937 Mad. 496. - 

JV. C. Chatterjee, Senior Advocate, {H.L. Mittal, S. S. Khandiija and Ganpat Rai, 
with him), for Appellant. 

Ram Lubhaya, Senior Advocate, [S.K. Mehta and K. L. Mehta, with him), for 
Respondents. 

G.R. Appeal dismissed. 


[Supreme Court.] 

P. B. Gajendragadkar, K. Pf. Wanchoo The General Manager, Bhilai 

and K. C. Das Gupta, JJ. Steel Project, Bhilai (M.P.) v. The Steel 

8th Pfovember, 1963. Workers’ Union, Bhopal. 

G.As. Nos. 764-766 of 1963. 

Industrial Employment Standing Orders Act 1946 — C.P. and Berar Industrial Dispute 
and Settlement Act, 1947 — Madhya Pradesh Industrial Workmen {Standing Orders) Act, 
1959 — Madhya Pradesh General Clauses Act — Madhya Pradesh Industrial Establishment 
SlaMing Orders Act {XXVI of 1961). 

The effect of this was that Act XXVI of 1961 which became applicable to 
the Bhilai Steel Industry on 25th November, 1961 ceased to be applicable to the 
Bhilai Steel Industry»on and from 29th April, 1962, when the President assented 
to the Amending Act. After this date the position again became the same as it 
was immediately before the Madhya Pradesh Act XXVI of 1961 came into 
force. That is, none of the Madhya Pradesh Acts about the standing orders was 
applicable to the Bhilai Steel Industry. So, the field was open for the Central 
Standing Orders Act to operate in respect of the Bhilai Steel Industry on and from 
the date when the Madhya Pradesh Act V of 1962 came into force. 

We have therefore reached the conclusion that for sometime before 6th August, 
1962, when the order of certification was passed, the Certifying Officer under the 
Central Government Standing Orders Act had become competent to certify the 
standing orders for the Bhilai Steel Industry. 

We are of opinion that section 25 of the Madhya Pradesh General Clauses 
Act could not save the notification in question after the 1947 Act was repealed. 

We therefore, set aside the order of the Industrial Court, Madhya Pradesh, 
but as that Court has not considered the other objections raised by the Unions in 
their appeals against the certification of the standing orders, we direct that the ap- 
peals be heard by the Industrial Court and disposed of in accordance tvith law 
after deciding the objections raised on merits. 

S. V. Gupte, Additional Solicitor-General of India {T. Kumar and R, H. Dhebar, 
Advocates, with him), for Appellants (In all the Appeals). 

/. JV*. Shroff, Advocate, for Respondent No. 3 (In G.A. No. 764 of 1963). 



' M. K. Ramamurthi, R. K. Garg, S. C. Agarwal and D.P. Singh, Advocates of Mjs. 
Ramamurthi & Co., for Respondent No. i (In C.A. No. 765 of 1963). 

G.R. , , , Appeals allowed. 


[Supreme Court] 

■* P. B. Gajendragadkar, 

K. JV. V^anchoo 
and K. C. Das Gupta, jj. 
i^-ih JPovember, 1963. 

Industrial Disputes Act {XIV of 1947), section z^-FF — Construction — Transfer of 

■ employees by :the management. . ' 

Applying its earlier decision in Anakapalle Co-operative Agricultural & Industrial 
Society V, Its^ M'orkmen and others, (1962) 2L.L.J. 621, the Court held the question as 
to whether a transfer has been effected so as to attract section 25-FF must ultimately 
depend upon the evaluation of all the rekvant factors and it cannot be answered 
by treating any one of them as of over-riding or conclusive significance. Having 
regard to the facts which are relevant in the present case, we are satisfied that the 
appellant cannot claim to be a successor-in-interest of the firm so as to attract the 
provisions of section 25-FF of the Industrial Disputes Act. The transfer tyhich 
has been effected by the firm in favour of the appellant does not in our opinion 
amount to the transfer of the ownership or management of an undertaking and so, 
.the Tribunal was right in holding that section 25-FF and the Proviso to it did not 
apply to the .present case. 

M. C. Setalvad, Senior Advocate, {A. X. Gqyal, Advocate, with him), for 

■ Appellants. 

B. P. Maheswari and U. P. Singh, Advocates, for Respondent. 

' G.R, Appeal dismissed. 


The Management of R. S. Madho Ram Sc 
Sons (Agencies) Private, ttd. v. 
The Workmen as represented by Madho 
Ram & Sons Employees’ Union 
\ C. A. No. 12 of 1062. 
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THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

P^ENT : — ^B. P. Sinha, Chief Justice, J. L. Kapur, M. Hidayatullah, J, G. 
Shah and J. R. Mudholkar, JJ. 

Bhaiyalal Shukla ^ . • Petitioner'^ 

V. 

The State of Madhya Pradesh and others . . Respondents. 

Central Provinces and Berar Sales Tax Act {XXI of \94:7), or extended to Vindhya Pradesh by the Vindhya 
Pradesh Laws {Validating) Act {VI o/1952) — Part C States {Laws) Act , 1950 — IVorks contract — Leiy of tax on 
building materials — Validity of. 

It was held by the Supreme Court in Jl/Z/A/wifl/ V. The Slate'of Delhi, (1959) S.C.J.899, that, when 
Parliament enacted the Part G States (Laws) Act, 1950 and conferred power on the Central Govern- 
ment to extend any Act of a Part A State to any. Part G State, that power of extension carried with it 
the plenary powers of Parliament and even though the law so extended might have been outside the 
competence of the State Legislature which enacted it, when extended under the authority of Parlia- 
ment was a valid piece of law in a Part C State. 

The Central Provinces and Berar Sales Tax Act, 1947, was validly extended to Vindhya Pradesh 
and was valid law as laid down in Afit/ian LaVs case, (1958) S.C.J. 899. It did not suffer from the defects 
pointed out in Gannon (1958) S.C.J. 696 : (1958) 2 M.L.J. (S.C.) 66, as it was not 

enacted or extended by the' State Legislature. 

The laws in different portions of the new State of Madhya Pradesh were enacted by different 
Legislatures and imder section 119 of the States Reorganisation Act all laws in force are to continue 
until repealed or altered by the apppropriate Legislature. The Sales Tax law in Vindhya Pradesh 
brought its validity under section 1 19 of the States Reorganisation Act, when it became a part of the 
State of Madhya Pradesh. Thereafter, the different laws in different parts of Madhya Pradesh can 
be sustained on the grounds that the differentiation arises from historical reasons, and a geographical 
classification based on historical reasons has been upheld by the Supreme Court in M. K. Prithi Rajji 
V. The State of Rajasthan, Civil Appeal No. 327 of 1956 decided on 2nd November, 1960 and again in The 
State of Madhya Pradesh v. The Gwalior Sugar Co., Ltd. and others, Civil Appeals Nos. 98 and 99 of 1957 
decided on 3rd November, 1960. 

Petitions under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 

A. V. Viswanatha Sastri, Senior Advocate [R. K. Garg, D. P. Singh, S. C. Agarawal 
and M. K. Ramamurthi, Advocates of Messrs. Ramamurthi & Co., with him), for 
Petitioner (In all the Petitions). 

B. Sen, Senior Advocate {B. K. B. J^aidu and I. M. Shroff, Advocates, with him), 
for Respondents (In all the Petitions). 

The Judgment of the Court was delivered by 

Hidayatullah, J. — ^These six petitions under Article 32 of the Constitution have 
been filed by one Bhaiyalal Shukla, who was doing business of construction of build- 
ings, roads, bridges etc., as contractor for the Public Works Department in Rewa 
Circle of the former Vindhya Pradesh State, now a part of the State of Madhya 
Pradesh. By these petitions, he challenges the levy of sales tax on building materials 
supplied by him in the construction of buildings, roads and bridges for the years, 
1953-54 to If 958-59- For the first year in question, sales tax amounting to Rs. 1,840-5-0 
has already been charged and paid. He seeks refund of this amount. For the 
remaining years except the last two, proceedings for assessment have been completed, 
but the amounts have not been paid. For the remaining two years, proceedings 
are pending for assessment of the tax. The respondents in the case are the State 
of Madhya Pradesh, which stands substituted for the State of Vindhya Pradesh 
and diverse officers connected -with the assessment and levy of the tax. The con- 
tention of tlie petitioner is that the tax is not leviable in view of the dedsions of 
this Court in two cases reported in The State of Madras v. Gannon Dunkerley & Co. 
{Madras), Lid.\ and Pandit Banarsidas v. The State of Madhya Pradesh^. The respon- 

*Petit;ons Ncs. 110 to 115 of 1960. ' 21st December, 1961 . 

1. (1958) S.C.J. 696 : (1958) 2 M.L.J. (S.C.) 379. 

66 : (1958) 2 An.W.R. (S.C.) 66 : (1959) S.C.R. 2. (1959) S.C.R. 427. 

s CJ — 31 
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dents, however, claim that the tax is leviable, because the case falls within the decision 
of this Court reported in Milhan Lai v. The State of Delhi^. 

The United State of Vindhya Pradesh was formed by the Rulers of the States 
in Baghelkliand and Bundhelkhand, who agreed to tmite into a common State, 
with the Maharaja of Rewa as the Rajpramukh. By the Covenant which was 
entered into by them at that time, it was provided that until a Constitution for the 
United State was formed, the legislative authority of the United State would vest 
in the Rajpramukh, and he was authorised to make and promulgate Ordinances 
for the peace and good government of the United State or any part thereof, and 
any Ordinance made by him had the force of an Act passed by the Legislature of 
the United State. 

The Rajpramukh, in exercise of his powders drawn from the Covenant, promul- 
gated the Vindhya Pradesh Sales Tax Ordinance II of 1949 for the levy of a tax 
on the sale of goods in Vindhya Pradesh. On the inauguration of the present Con- 
stitution of India, Vindhya Pradesh became, at first, a Part B State but later by 
the Constitution (Amendment of the First and Fourth Schedules) Order, 1950, 
it was transferred from Part B to Part G of the Constitution. The Ordinance of 
the Rajpramukh was applied to the whole of Vindhya Pradesh with effect from ist 
April, 1950, by Notification No. 7 of 28th March, 1950 by the Chief Commissioner, 
Vindhya Pradesh, acting under section i (2) of the Ordinance. 

Parliament then passed the Part G States (Laws) Act, 1950. Section 2 of 
that Act provided : 

“ Power to extend enactments to certain Part C States ; — The Central Government may, by Notification 

in the Official Gazette, extend to any Pact G State or to any part of such State, with such 

restrictions and modifications as h thinks fit, any enactment which is in force in a Part A State at the 
date of the notification and provision may be made in any enactment so extended for the repeal or 
amendment of any corresponding law (other than a Central Act) which is for the time being applicable 
to that Part C State.” 

In exercise of the power conferred by the above section, the Central Government 
by Notification No. S.R.O, 6 dated 29th December, 1950, extended to the State of 
Vindhya Pradesh the Central Provinces and Berar Sales TaxlAct, 1947 (XXI of 1947) 
as in force for the time being ih the State of Madhya Pradesh, subject to certain 
modifications necessitated by the application of the Act to this new area. By the 
same Notification, a new section was added to the Madhya Pradesh Act, which 
read as follows ; 

“ 29. Repeal and saving : The Vindhya Pradesh Sales Tax Ordinance Il'of 1949 is hereby 
repealed, provided that 

and here follow certain provisions saving the previous operation of the Ordinanee. 

On 20th March, 1951, the Central Government issued Notification No. 52 (Econ .) 
in exercise of the powers conferred by sub-section (3) of section i of the Central 
Provinces and Berar Sales Tax Act, 1947, as extended to the State of Vindhya 
Pradesh by Notification No. S.R.O. 6, ordering that from ist April, 1951, the extend- 
ed Act would come into force in the State ofVindhya Pradesh. On 23rd May, 1951, 
this Court rendered its judgment in In re the Delhi Laws Act, 1912. ^ It was held 
by majority by this Court that section 2 of the Part C States (Laws) Act, 1950, was 
intra vires, except for the concluding sentence, “ provision may be made in any 
enactment so extended for the repeal or amendment of any corresponding law 
(other than a Central Act) which is for the time being applicable to that Part G 
State ”, inasmuch as it was ultra vires the Indian Parliament. 

‘ Parliament then passed the Government of Part G States Act, 1951 (XLIX of 
1951) on 6th September, 1951. Under that Act, Legislative Assemblies were set up, 
and under section 21, they we^e invested, subject to certain limitations, with powers 
of legislation with respect to any of the matters enumerated in the State List or in 
the Concurrent List. Section 22 of that Act provided : 


1. (1958) S.C.J. 899 : (1959) S.C.R. 445. 


2. ‘ (1951) S.C J. 527 : (1951) S.C.R. 747. 
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“ If any provision of a law made by the Legislative Assembly of a State is repugnant to any pro- 
vision of a law made by Parliament, then the law made by Parliament, whether passed before or after 
the law made by the Legislative Assembly of the State, shall prevail and the law made by the Legis- 
lative Assembly of the State shall, to the extent of the repugnancy, be void. 

Explanation : For the purposes of this section, the expression ‘ law made by Parliament ’ shall 
not include any law which provides for the extension to the State of any law in force in any other part 
of the territory of India.” 

In view of the decision of this Court in the Delhi Laws Act case^, the Part G States 
(Miscellaneous Law) Repealing Act, 1951 (LXVI of 1951) was enacted by Parliament 
on 31st October, 1951. By section 2 of that Act, laws described in Coltunn 2 
of its Schedule were repealed or were deemed to have been repealed with effect 
from the dates specified in the corresponding entry in Column 3 of that Schedule. In 
the Schedule, the Vindhya Pradesh Sales Tax Ordinance, 1949 (II of 1949) was 
repealed from 29th December, 1950. The Vindhya Pradesh Legisltive Assembly, 
which was set up, then passed the Vindhya Pradesh Laws (Validating) Act, 1952 
(VI of 1952). By that Act, which was to extend to the whole of Vindhya Pradesh 
and to come into force on 8th January, 1953, it was provided as follows : 

“2. For the removal of all doubts it Is hereby declared that Central Provinces and Berar 

Sales Tax Act, 1947, as extended to Vindhya Pradesh under section 2 of the Part G States Laws 
Act, 1950 (has been) and shall be deemed tq^be in force in Vindhya Pradesh from 1st April, 1951. 

7. Repeal and savings : — ^As from the dates of the actual enforcement of the Acts specified in 
section 2 of this Act the corresponding laws in force in Vindhya Pradesh immediately before the said 
dates shall be deemed to have been repealed without prejudice to anything done or suffered there- 
under or any right, privilege, obligation or liability acquired, accrued or incurred thereunder 
before the aforesaid dates.” 

Section '2 of the Central Provinces and Berar Sales Tax Act, 1947, which was 
extended to Vindhya Pradesh, defined “ contract ” to mean any agreement for 
the carrying out for cash or deferred payment or other valuable consideration, the 
construction, fitting out, improvement or repair of any building, road, bridge or 
other immovable property, and further defined “ goods ” to mean all kinds of 
property including all materials, articles and commodities, whether or not to be 
used in the construction, fitting out, improvement or repair of immovable property, 
and finally defined “ sale ” as including a transfer of property in goods made in 
the course of the execution of a contract. By these definitions, the materials used 
or supplied by a building contractor in the construction of buildings, roads, bridges, 
etc., were made liable to sales tax in accordance with a schedule of rates, to which 
reference seems unnecessary. 

The legality of these and similar provisions of law purporting to impose sales 
tax on building materials in State Acts came up for consideration before High 
Courts in India, and two well-defined views were expressed, one holding that the 
power to disentangle in a building contract the sale of materials from the execution 
of works with a view to taxing such a sale, was not beyond the legislative power of 
the States acting under Entry 48, List II, Seventh Schedule of the Government of 
India Act, 1935, corresponding to Entry 54 of the like List in the Constitution. It 
was held in &ose cases that a building contract, though entire, involved labour 
plus materials and in respect of the materials there was a Sale involving transfer of 
property for consideration, and that the Legislature had the power to frame a defi- 
mtion of “ sale ” to separate the two. The other view was that building contracts 
were entire, and that there was no_sale of goods as contemplated by the Indian 
Sale of Goods Act, which was the sense in which the Entry was framed, a sense 
tvhich had a well-recognised legal import. This Court in Gannon Dunkerl^'s case‘s, 
approved the latter viw, which is found in the decision of the Madras High Court 
m sub vffn Gannon Dunkerley v. Stale of Madras^, and disapproved the contrary wew. 

It was pointed out that though in a popular sense there was a sale of the materials, 
there was tione in tire sense in which the expression “ sale of goods ” is used in the 
Indian Sale of Goods Act, since "there* was no agreement to sell or sale of materials 


1. (1951) S.G.J. 527: (1951) S.C.R. 747. 66: (1958) 2 An. W.R. (S.C.) 66: 1959 S.C.R. 379. 

2. (1958) S.C.J. 696: (1958) 2 M.L.J. (S.C.) 3. (1955) I M.L.J. 87 : (1954) 5 S.T.G. 216. 
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as such, nor did the property pass tiicrein as movables. In Pandit Banarsi Dali’s 
case''-, which was a case from the State of Madhya Pradesh and which was heard 
simultaneously, it was held that if the parties entered into distinct and separate 
contracts, one for transfer of materials for money consideration and the other, for 
payment of remuneration for services or works done, then there was a sale within 
the meaning of the Sale of Goods Act and the levy of tax was valid ; but that if the 
contract was an entire one, the levy was without competence. The sections of 
the Central Provinces and Berar Sales Tax Act making such a division and taxing 
the so-called sales of materials wete declared to be byeond the powers of the State 
Legislature. 

The petitioner contends that the impugned sections of the Central Provinces 
and Berar Sales Tax Act, as applied to Vindhya Pradesh, fell within these two 
rulings, and must also be declared ultra vires the Vindhya Pradesh State Legislature, 
when the latter enacted the Vindhya Pradesh Laws (Validating) Act, 1952. 

As against this, the respondents contend that the Notification S.R.O. No. 6> 
which added section 29 repealing the Vindhya Pradesh Sales Tax Ordinance II 
of 1949, the Part G States (Miscellaneous Laws) Repealing Act, 1951 and the 
Vindhya Pradesh Laws (Validating) Act, 1952 all concurred in repealing Ordinance 
TI of 1949 from 29th December, 1950, but left intact the operation of the Central 
Provinces and Berar Sales Tax Act as extended to Vindhya Pradesh by S.R.O. 
No. 6 of 1950. The Vindhya Pradesh Laws (Validating) Act, 1952, merely removed 
the doubts by stating again that the Central Provinces and Berar Sales Tax Act 
had been and “ shall be deemed to be in force in Vindhya Pradesh from ist April, 
1951 ”, but did not re-enact that Act. According to the respondents, the Central 
Provinces and Berar Sales Tax Act was in force in Vindhya Pradesh as a result of 
its extention by Notification S.R.O. 6 and Notification No. 52 (Econ.), the repeal 
of Ordinance II of 9 <,9 being achieved by the Part C States (MiscellareousLaws) 
Repealing Act, 1951, from 2gth December, 1950. The respondents, therefore, 
seek to uphold the impugned provisions on the basis of the ruling of this Court in 
Mtthan Lai’s ease'', where it was pointed out that whatever might be said of the 
State Legislatures operating under List II did not hold good in the case of Parlia- 
ment, which derived its powers in relation to legislation in Part G States, not only 
from all the Lists but also from the residuary powers of taxation mentioned in Article 
248 (2). It was also held that section 2 of the Part C States (Laws) Act, 1950, was 
not repugnant to Article 248 (2), that the extended law became incorporated by 
reference in the Part G States (Laws) Act, and that the tax was thus one imposed 
by Parliament itself. The respondents, therefore, contend that, as held in Mithan 
Lai’s case'', when Parliament enacted the Part C States (Laws) Act, 1950, and con- 
ferred power on the Central Government to extend any Act of a Part A State to 
any Part G State, that power of extension carried with it the plenary powers of 
Parliament, and even though the law so extended might have been outside the com- 
petence of the State Legislature which enacted it, when extended under the autho- 
rity of Parliament was a valid piece of law in a Pai't C State, 

The rival contentions may be reduced to the proposition that if the State Legis- 
lature of Vindhya Pradesh extended the Central Provinces and Berar Sales Tax 
Act, then the extended Act would suffer from the disability pointed out in Gannon 
Dunkerley’s case^ ; but if the Central Provinces and Berar Act was extended by the 
Notification under the Part G States (Laws) Act, 1950, then it must be treated as 
incorporated in that Act and to have the authority of Parliament which, in relation 
to Part C States, had no limitations whatever. We have, therefore, to see whether 
the Central Provinces and Berar, Sales Tax Act, 1947, can be said to have been 
extended for the first time by the Vindhya Pradesh Legislature in 1952 when it 
passed the Vindhya Pradesh Laws (Validating) Act, 1952, to the exclu.ion*of the 
order contained in the Notification No. S.R.O. 6, or whether the Act continued to 

1. (1959) S.C.R.427. ^ ' ' (S.C.) 66: (1958) 2 An. W.R. (S.C.) 66 : (1959) 

2. (1958) S.C.J. 899 : (1953) S.C.R. 445. S.C.R. 379. 

3. (1958) S.C.J. 696 : (1958) 2 M.L.Ji 
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be in force in VindEya Pradesh even before, and all that the Vindhya' Pradesh 
Act did was to remove any doubts about its validity. 

The contention on behalf of the petitioner is that the Notification dated 29th 
December, 1950, was invalid in its latter part, as decided by this Court in the Delhi 
Laws Act case'^. That portion dealt with the repeal of Ordinance II of 1949, and if 
the Notification was invalid in that part, then the Central Provinces and Berar 
Sales Tax Act, which was extended by the opening part, never came into force. 
Mr. Viswanatha Sastri contended that the Notification must be looked at compen- 
diously, and that it was impossible to think that the Central Government would 
have extended the Central Provinces and Berar Sales Tax Act, if the ' earlier Ordi- 
nance still continued to operate. He relied in this connection upon the observations 
of this Court in Pesikakds case\ to urge that the Notification, which was beyond 
the powers of the Central Government in its latter part, must be regarded as a 
nullity, and contended that if the invalid portion of the Notification was funda- 
mental to the operation of the Valid portion, then the valid portion also must equally 
fail, because it could not have been intended that two laws on the same topic were 
to operate simultaneously in Vindhya Pradesh. According to him, the extension 
of the Central Provinces and Berar Act could not and would not have been made, 
if the Ordinance had not been first repealed. Section 29 which was added, though 
composed of trvo parts, was, according to him, really a part of a single scheme and 
the repeal of the Ordinance and the extension of the Central Provinces and Berar 
Act could stand or fall together, and since the Ordinance was never validly repealed, 
it continued to operate in Vindhya Pradesh till its repeal on 31st October, 1951, 
by the Part G States (Miscellaneous Laws) Repealing Act, 1951, and when the 
Act repealed it from 29th December, 1950, the effect was that there was no sales 
tax law in operation in Vindhya Pradesh, because the Part G States (Miscellaneous 
Laws) Repealing Act, 1951, did not enact or extend any law on the subject of sales 
tax in or to Vindhya Pradesh. According to him, till the enactment of the Vindhya 
Pradesh Laws (Validating) Act VI of 1952, on 8th January, 1953, there was no 
law imposing sales tax in Vindhya Pradesh, and law was then made by the Legis- 
lature of Vindhya Pradesh by extending the Central Provinces and Berar Sales 
Tax Act from 1st April, 1951. He, therefore, contended that since the powers of 
the Vindhya Pradesh Legislature did not include the power of imposing sales tax 
on building material'', this Act of the Vindhya Pradesh Legislature, if it sought to 
impose sales tax on building materials, fell within the ruling in Gannon Dunkerkys 
case^, and must be declared as of no effect. He also refeiTed to Act IX of 1953 passed 
by the Vindhya Pradesh State Legislature, by which the Act was firrther amended, 
and stated that the extended Act, as amended, owed its existence neither to Parlia- 
ment nor to the Central Government acting imder the Part G States (Laws) Act 
but to the Vindhya Pradesh Laws (Validating) Act, 1952 (VI of 1952) and the 
Vindhya Pradesh Amendment Act, 1953 (IX of 1953). 

There is a fundamental fallacy involved in this reasoning. We are co isidering 
the applicability of the Central Provinces and Berar Sales Tax Act as extended to 
Vindhya Pradesh. The Vindhya Pradesh Amending Act made only verbal changes, 
but did not alter the structure of the tax. No doubt, that Act contained certain 
provisions tmder which sales of building materials are taxable, and if the authority 
to tax the so-called sales emanated from a State Legislature, then the law would fail. 
But tve have to remember, in this connection, that the law was first extended to 
Vindhya Pradesh by the Central Government acting xmder the authority of Parlia- 
ment legislating for a Part G State. Parliament and the Central Government 
were not subject to the disabilities pointed out in Gannon DunJter ley’s case^, and the 
matter was covered by the decision .of this Court in Aiithan Lai’s case‘s. Even if 
the Notification, S.R.O. No. 6, failed to repeal Ordinance II of 1949, Parliament 
by its own la^y effaced that Ordinance in Vindhya Pradesh from 29th D ecember; 

1. (1951) S.C.J. 527 : (1951) S.C.R. 747. 3. (1958) S.C-J. 696 : (lg58) 2 M.L.J. (S.C.) 
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1950, and enacted that the Ordinance shall be deemed to be repealed from that 
day. After the passing of the Repealing Act by Parliament, it is impossible to 
argue that Ordinance II of 1949 continued in Vindhya Pradesh down to 8th January, 
1953, because by fiction the Ordinance was repealed from 29th December, 1950. 
Parliamentary legislation, therefore, came to the rescue, so to speak, of the Notifi- 
cation by making room for the extension of the Central Provinces and Berar Act 
by repealing Ordinance II of 1949 which the Notification proprio vigore was unable 
to achieve, as laid down in the Delhi Laws Act case'^. The Notification of the Central 
Government (S.R.O. No. 6) and Act, LXVI of 1951, therefore, concurred in 
removing the Ordinance on 2gth December, 1950, and in extending the Central 
Provinces and Berar Sales Tax Act in its place on the same date. 

Mr. Viswanatha Sastri argued, on the strength of the ruling of this Court 
in Deepchand v. Slate of Uttar Pradesh"^, that the validity of a law must be judged as 
on the date on which it was passed, and if the law was invalid on that date, then 
the law must be deemed not to have existed at all, unless it was later re-enacted. 
The passage relied upon is as follows : 

“ The validity of a statute is to be tested by the constitutional power of a Legislature at the time 
of its enactment by that Legislature, and, if-thus tested, it is beyond the legislative power, it is not ren- 
dered valid without rc-enactment if later, by constitutional amendment, the necessary legislative 
is granted. An after acquired power cannot, ex bropno vigore, validate a statute void when enacted, 
(p. 24). 

This argument would be applicable if we were to consider that Notification 
No. S.R.O. 6 in isolation, and the question was one of validation of that 
Notification. The Notification is being questioned, because it sought to repeal 
Ordinance II of 1949, which it could not do. But today we are not in a position 
to say that Ordinance II of 1949 continued in Vindhya Pradesh, because Parliament 
by the Part C States (Miscellaneous Laws) Repealing Act, 1951, has enacted that 
the said Ordinance must be deemed to have been repealed from 29 th December, 
1950. Indeed, in the rtxling of this Court at the same page are cited passages from 
Willoughby on Constitution of the United States (Second Edition), Volume i, 
page 10. based on the decision in John M. Wilker^on v. Charles A. Rahrer^, to the 
effect that if the cause of the unconstitutionality is removed then the law does not 
need to be re-enacted. The facts of vhis case are entirely different from those in 
Deepchand’s case^. The extended law did not depend on the repeal of the earlier 
law for its validity. It would have been operative, even if the earlier law was not 
repealed ; but the earlier law was, in fact repealed from 29th December, 1950, 
and no question of conflict between the new and the old law ever arose. Parlia- 
ment by repealing the Ordinance rendered the ineffective portion of the Notification 
a mere surplusage. The necessary result thus was that its operative part survived 
and the Central Provinces and Berar Sales Tax Act, 1947, was validly extended 
to Vindhya Pradesh, and was valid law as laid down in Mithan Lai’s case^. It did 
not suffer from the defects pointed out by this Court in Gannon Dunkerley’s case^, as 
it was not enacted or extended by the State Legislature. 

It remains to consider the last argument on this point, and it is that the Central 
Provinces and Berar Sales Tax Act was re-extended to Vindhya Pradesh by 
Act VI of 1952, and thus owed its existence to a law made by a State Legislature 
which was incompetent to enact a law that building materiak in a works contract, 
which was entire, were liable to sales tax. The Preamble of the Act shows that it 
was enacted to remove certain doubts which were entertained as to whether the 
extended Sales Tax Act became operative only from 31st October, 1951, when 
Act LXVI of 1951 was passed, or from an earlier date, viz., ist April, 1951, from 
which date it was brought into force in Vindhya Pradesh by Notification No. 52 
(Econ.), dated 20th March, 1951. To remove these doubts, the Vindhya Pradesh 
Laws (Validating) Act, 1952, enacted with the assent of the President, declared 
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by section 2 (already quoted) that the Central Provinces and Berar Sales Tax Act 
had been and “ shall be deemed to be in force in Vindhya Pradesh from ist April, 
1951.” This declaration did not extend proprio vigore the Central Provinces and 
Berar Sales Tax Act, but only declared that it must be deemed to be validly in force 
from ist April, 1951. Section 7, on which much reliance has been placed, may 
be quoted again ; 

“ Repeal and savings : — ^As from the dates of the actual enforcement of the Acts specified in section’ 2 
of this Act the corresponding la-ivs in force in Vindhya Pradesh immediately before the said dates shall 
be deemed to have been repealed •\vithout prejudice to anything done or suffered thereunder or any 
right, privilege, obligation or liability acquir^, accrued or incurred thereunder before the aforesaid 
dates.” ' 

It is said that, if the two sections are read together, they mean that the Central 
Provinces and Berar Sales Tax Act was freshly extendi from ist April, 1951, 
by the Vindhya Pradesh Act and any law made by any authority earlier was 
freshly repealed to make room for the extension. This argument, in our opinion, 
is erroneous. 

To begin with, the powers of the Vindhya Pradesh Legilature were circums- 
cribed by section 22 of the Government of Part G States Act, 1951, quoted 
earlier. . Under that section, the powers of the State Legislatures did not extend 
to making laws repugnant to any law made by Parliament. The Explanation 
defines the expression “ law made by Parliament ”, and excludes a law which 
provides for the extension to the State of any law in force in any other part of the 
territory of India. The Vindhya Pradesh Legislature, however, did not repeal 
either section 2 of the Part G States (Laws) Act or the Notification, and all that the 
Legislature did, was to add its own authority, by a declaration, to the laws earlier 
extended. The law was extended first by Notification S.R.O. No. 6 on 29th 
December, 1950, but it was brought into force only by Notification No. 52 (Econ.) 
dated 20th March, 1950 from ist April, 1951. The Notification S.R.O. No. 6 
had substituted for sub-section (3) of section i of the Central Pro'vinces and Berar 
Sales Tax Act, the following : 

“ (3) It shall come into force on such date as may be notified by the Central Government in 
the Ofiicial Gazette.” ' 

Till the Notification No. 52 (Econ.) was made, the Act was extended but was not 
in force in Vindhya Pradesh. There is a difference between the extension of a 
law subject to its being brought into force later and its coming into force on a later 
date. Section 6 of Act VI of 1952 repealed only the law in force prior to the date 
on which the Central Provinces and Berar Sales Tax Act was brought into force. 
It speak" of “ laws in force in Vindhya Pradesh immediately before ist April, 1951, 
and the law which was in force immediately before that date was not the Central 
Provinces and Berar Sales Tax Act which had not been brought into force, but 
might be Ordinance II of 1949, if it had not been successfully repealed earlier. 
The former Act was extended on 29th December, 1950, but was not brought into 
force till ist April, 1951, and the section speaks of “ laws in force”. The section, 
therefore, refers to Ordinance II of 1949 which would be in force immediately before 
ist April, 1951, if not successfully repealed, but not to the Central Provinces and 
Berar Sales Tax Act, which was only extended before that date but had not been 
brought into force. In other words, section 7 of the Act does no more than repeal 
from 1st April, 1951 (if repeal was at aU necessary) Ordinance II of 1949 which 
might be supposed to have continued as law till 31st October, 1951, when it was 
repealed by Act LXVI of 1951. In point of fact and also in law, it was really 
repealed from 29th December, 1950, under the Repealing Act LXVI of 1951. The 
Vindhya Pradesh Act VI of 1952 cannot, therefore, be said to have enacted 
for the first time that the Central Provinces and Berar Sales Tax Act shall come into 
force from ist April, 1951, in Vindhya Pradesh. It only declared what was a legal 
fact even without this declaration. Nor did the Central Provinces and Berar 
SalesTax Act owe its existence to Act VI of 1952. Act VI of 1952 only declared 
what the result of the earlier laws was, and added the authority of the Vindhya 
Pradesh Legislature to remove doubts and to save the lasv from any attack on 
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the ground that the wong Legislature had repealed the Ordinance or extended 
the Central Provinces and Berar Sales Tax Act. In our opinion this argument 
cannot be accepted. 

One further argument was advanced to which we have not referred so far 
and which may now be noticed. It is that after the reorganisation of the States, 
Madhya Pradesh has as many as four Sales Tax Acts. It is contended that a person 
belonging to the ai'ca of the former State of Madhya Pradesh is not liable to sales 
tax on building materials in a works contract under the Central Provinces and 
Berar Sales Tax Act because of the decision in Pandit Benarsi Das's coie'^, but another 
person living in the area forming part of the former Vindhya Pradesh is liable to 
sales tax under the same Act, as extended to Vindhya Pradesh. This, it is said, 
is patently contrary to the spirit of the equal protection clause in Article 14. 

The laws in different portions of the new State of Madhya Pradesh were enacted 
by different Legislatures, and under section irg of the States Reorganisation Act, 
all laws in force are to continue until repealed or altered by the appropriate Legis- 
lature. We have already held that the Sales Tax Law in Vindhya Pradesh was validly 
enacted, and it brought its validity with it under section 1 19 of the States Reorgani- 
sation Act, when it became a part of the State of Madhya Pradesh. Thereafter, 
the different laws in different parts of Madhya Pradesh can be sustained on the 
ground that the differentiation arises from historical reasons, and a geographical 
classification based on historical reasons has been upheld by this Court in M.K. 
Prithi Rajji v. The State of Rajasthan^ ^ and again in The State of Madhya Pradesh v. 
The Gwalior Sugar Co., Ltd. and others^. The latter case is important, because the 
sugarcane cess levied in the former Gwalior State but not in the rest of Madhya 
Bharat of which it formed a part, was challenged on the same ground as here, 
but was upheld as not affected by Article 14, We, therefore, reject this argu- 
ment. 

In the result, the Writ Petitions fail and are dismissed ; but in the circumstance 
of the case, we make no order about costs. 

Petitions dismissed. 
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Deceased shareholder— Death before annual general meeting— Legal representatioe not substituted in share 
register— Distribution order on company after year of death— Deemed dividend, whether taxable on legal representa- 

Income-tax Act {Act XI of 1922), sections 23-A {before amendment by Finance Act, 1955) and 24-F-l. 

G died on I3th Aprib 1945. A obtained letters of administration on 14th August, 1946, of G’s 
estate, which included 2,224 shares m a private limited company. These shares were transferred to 
M, but m the company s share re^ster the shares continued to stand in the name of G, because the 
transfer was not duly registered. .On 26th Mych, 1953, the Income-tax Officer passed a distribution 
order on the company under section 23-A of the Indian Income-tax Act, 1922, with reference to the 
company s undistributed income assemble for 1946-47 and 1947-48, deeming it to have been dis- 
tabuted as on the relevant datra of the annual general meetings held on 26th May, 1947 and 22nd 
December, 1947, rwpectively. T^he dividends assessable on the 2,224 shares by virtue of the distri- 
bution order were Rs. 61,051 and Rs. 3,73,099 and both the amounts were brought to tax in the 
hands of A as “ Administrator to the estate of the late G” as income deemed to be distributed to A 
during the account year relevant to the assessment year 1948-49. A questioned the assessment but 
without success. The High Court, however, on Reference held the assessment to be illegal.’ On 
appeal by the Commissioner of Income-tax, by Speial Leave. 

Held that the Indian Income-tax Act, 1922, does not contain machinery for assessing dividends 
deemed to have been distributed by virtue of an order under section 23-A in respect of shares held 
by a shareholder, when before the date dh which the fiction of distribution becomes effective viz., 
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the date of the relevant general meeting of the company — the registered shareholder has died and 
his representatives have not been 'substituted in the register of the company. 

The general provisions of section 24-B for enforcement of liability against the legal representa- 
tive of a deceased person to pay tax which would have been payable if such person had not died has 
•only a limited application. 

The legal personality of G came to an end, for the purposes of section 24-B, at the end of the 
account year in which G died, and no tax could be levied rmder section 24-B on the dividends deemed 
to have been received by him or his legal representatives after the end of that year. 

Section 24-B does not warrant the application of two different interpretations in the matter of 
extension of the legal personality of the deceased, according as the income is actual or notional. 

Appeal by Special Leave from the Judgment and Order dated 21st September, 
1961, of the Bombay Higli Court in Income-tax Reference No. 32 of 1959. 

N. D. Karkhanis, R. N. Saclithey and B. R.- G. K. Achar, Advocates, for 
Appellant. 

R. J. Kolah, Advocate and J. B. Dadachanji, O. C. Mathur and Ravinder 
Narain, Advocates of Mjs. J. B. Dadachanji & Co., for Respondent. 

The Judgment of the Court was delivered by 

Shah, J . — 'Henry Gannon who was a registered holder of 2,674 shares of Gannon 
Dunkerley & Co., a private limited company with its registered office in 
Bombay, died on May 13, 1945, having made and published a will disposing of ex- 
tensive estates in the United Kingdom and in British India, The National Bank 
of India Ltd., obtained probate of Gannon’s will in the United Kingdom and ap- 
pointed the respondent, James Anderson, its attorney to administer the estate in 
British India. Anderson applied for and obtained in India on August 14, 1946, 
Letters of Administration '^durante absentia" to the estate of Gannon in British India. 
450 out of the shares were specifically bequeathed by Gannon to certain legatees, 
and, in the course of administration, share certificates with transfer forms duly execu- 
ted were delivered to the legatees in respect of those shares, and no question arises 
in this appeal in regard to those shares. 

By agreement dated August 14, 1946, between the executor to the estate, the 
•Company and one Morarka, the executor, agreed to sell the remaining 2,224 shares 
of the Company to Morarka, and, pursuant thereto, the relevant share certificates 
with transfer deeds were handed over to Morarka on October 12, 1946, against 
payment of the price at the rate of Rs. 140 per share. Morarka, for some reason 
which is not clear from the record, failed to present the transfer deeds and the share 
certificates for registration at the office of the Company, and the name of Gannon 
remained at all material times on the register of shareholders in respect of those 2,224 
•shares. 

In the assessment of the Company for the assessment years 1946-47 and 1947-48, 
the Income-tax Officer, Bombay, made an order on March 26, 1953, under section 
23-A of the Income-tax Act, 1922 (as it then stood) that certain undistributed parts 
•of the assessable income of the Company shall be deemed to have been distributed 
as dividends amongst the shareholders as at the dates, viz.. May 26, 1947, and 
December 22, 1947, of the general meetings of the Company. The net dividends so 
deemed to be distributed in respect of the shares were Rs. 61,051 and Rs. 3,73,099. 
The Income-tax Officer then issued on March 28, 1953, a notice under section 34 (1) 
'(b) of the Income-tax Act addressed to “ James Anderson, Administrator to the 
Estate of late Mr. Henry Gannon ” reciting that he had reason to believe that Ander- 
son’s “ income assessable to income-tax for the year ending 31st March, 1949,” had 
escaped assessment and that he proposed to re-assess the escaped income, and 
for that purpose called upon Anderson to make a return of his total income and the 
total world income assessable for the year ending March 31, 1949. In compliance 
witlx the requisition, Anderson submitted a return, but did not include therein the 
•dividend aeemd to have been distributed under the order dated March 26, 1953. 
The Income-tax Officer in his order of assessment included the dividends deemed 
to be distributed and after processing the amount under section 18 (5), included it 
8 o J— -32 



THE SUPREME COURT JOURNAL 


[1964 


?250 


in the total income of Anderson and levied tax thereon at the appropriate rate. 
Anderson’s appeals against the order of the Income-tax Officer to the Appellate 
-Assistant Commissioner and to the Income-tax Appellate Tribunal, Bombay, were 
unsuccessful. 

At the instance of Anderson, the following questions were referred by the 
Tribunal to tlie Higli Court of Bombay under section 66 (1) of the Income-tax Act 

‘ ‘ (1) Whether in the facts and in the circumstances of the case the assessment made oir 
Mr James Anderson, Administrator to the estate in India of Mr. Henry Gannon (deceased) is- 
valid in law ? If the above question is answered in the affirmative. 

(2) Whether in the facts and in the circumstances of the case the dividends of Rs. 61,051 
and Rs. 3,73,099 deemed to have been distributed on 26th May, 1947 and 22nd December, 1947 
respectively under section 23-A of the Income-tax Act were assessable in the hands of the applicant?*' 

The High Court answered the first question in the negative, and declined to 
answer the second question. 

With Special Leave, the Commissioner of Income-tax, Bombay, has appealed 
to this Court. 

The estate of Gannon to which the Letters of Administration relate, vested by 
virtue of section 21 1 of the Indian Succession Act, in Anderson, but he did not take 
steps to get his name entered in the register of shareholders maintained by the Com- 
pany, and the Income-tax Officer sought to tax the dividends deemed to have 
been distributed in the hands of Anderson as administrator of the estate of Gannon. 
The oraer made by the Income-tax Officer under section 23-A gives rise to a notional 
income : it merely creates a fiction about distribution and consequential receipt of 
dividend. The order by its own force, however, does not charge the income to tax: 
it has to be followed by an order of assessment to make tax on such income exigible. 

The sole question in this appeal is whether the Act contains machinery for 
assessing aividends deemed to have been distributed by virtue of an oraer under 
section 23-A in respect of the shares held by a shareholder, when before the date on 
which the fiction of distribution becomes effective — viz., the date of the relevant 
general meeting of the company the registered shareholder has died and his repre- 
sentatives have not been substituted in tlie register of the company. 

It was held by this Court in Commissioner of Income-tax, Bombay City II v. 
Shakiintala and others^, following Howrah Tiading Company Ltd. v. Commissioner 
of Income-tax, Central, Calcutta”, that the expression “ shareholder ” in section 23-A 
of the Indian Income-tax Act, 1922, means a shareholder registered in the books 
of the company, and such shareholder alone is liable to be taxed in respect of the 
dividend deemed to be distributed. Counsel for the Commissioner submits that 
the piinciple of those cases applies only when the registered shareholder is alive 
and the beneficial ownership in the shares is vested as a result of some transaction 
inter vivos in a person in whose name the shares do not stand in the Company’s 
register, but not where by the grant of representation to the estate of a registered 
shareholder who has died, the representative is invested, without his name beins 
entered in the register, with the rights of the shareholder. 

Whether on the death of a shareholder his executor or administrator may en- 
force the riglits of the shareholder or incur liability in respect of the shares to the 
Company, depends, upon the nature of the right and the obligation, and terms of 
the statute and tlie articles of the company which create those rights and obligations. 
The legal representative of a deceased person cannot vote on behalf of the shareholder, 
and may not become a director of the Company on the strength of the representation 
alone. Again, by the express provision contained in section 35 of the Indian Com- 
panies Act, 1913, a transfer of the share or other interest of a deceased member by 
his legal representative, although he is himself not a member, is as valid as if he were 
a member at the time of the execution of the transfer. This implies that the legal 
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representative does not acquire, in all cases, the rights of a shareholder of a company 
in respect of shares of which the name of the deceased was registered as holder. 
But, if the estate of a shareholder of a company is, by virtue of the Articles of the 
Company, liable in respect of calls upon shares, whether made during the life-time 
of the holder or after his death, the legal representative is obliged to satisfy the calls 
in his representative character. This obligation arises not because the legal re- 
presentative becomes, by virtue of probate or letters of administration, a shareholder 
in place of the person whose estate is vested in him, but because as a representative 
it is his duty to discharge the obligations enforceable against the estate. 

Under an order made by the Income-tax Officer under section 23-A of the Indian 
Income-tax Act, 1922, dividend is deemed to be distributed among the shareholders, 
and, by the express provision contained in the statute, the proportionate share of the 
dividend of each shareholder has to be included in the total income of such share- 
holder for the purpose of assessing his total income. The statute therefore in terms 
applies to the shareholder and makes the dividend taxable as nis income. The 
obligation to pay the tax on the dividend so deemed to be distributed is of the share- 
holder, and may be enforced against him or his legal representative in the manner 
and to the extent the statute permits. There is no special machinery devised by the 
Income-tax Act enabling assessment and levy of tax in respect of such deemed in- 
come from the estate of the shareholder in the hands of his legal representative, when 
the order of the Income-tax Officer pursuant to which the income was to be deemed, 
to be distributed becomes effective was made after the death of the shareholder, and 
the general provision in section 24-B for enforcement of liability against the legal 
representative of a deceased person to pay tax which would have been payable if 
such person had not died, has a limited application. 

In Commissioner of Income-tax, Bombay v. Ellis C. Reid^, it was observed by 
the Bombay High Court in rejecting the claim made by the Income-tax Department 
to assess a deceased person’s estate in the hands of his legal representative to tax, 
that the definition of “ assessee ” in section 2 (2) of the Indian Income-tax Act, 1922 
(as it stood at the material date) in terms only applied to a living person, 
the words being “ a person by whom income-tax is payable ” and not “ a person by 
whom or by whose estate income-tax is payable ”, and in the absence of appropriate 
provisions for collecting tax from the estate of a deceased person in the Act, the claim 
of the Income-tax Officer to make an assessment under section 23 (4) must fail. The 
Court also observed that throughout the Income-tax Act there is no reference 
to the decease of a person on whom the tax had been originally charged, and it was 
difficult to suppose that the omission was unintentional. In Reid’s case^, the tax- 
payer had died after the commencement of the financial year but before the income 
; of the previous year was assessed, and it was held that the executors under the will 
; of the tax-payer were not liable to pay tax on receipt of income due to the deceased, 
notwithstanding that he died while assessment proceedings were pending, because 
the proceedings could not be continued and the assessment could not be made after 
J the tax-payer’s death. 

To rectify the lacuna in the machinery of assessment, the Legislature enacted 
j section 24-B by the Indian Income-tax (Second Amendment) Act, XVIII of 1933. 

I, The first sub-section of section 24-B provided : 

c 

“ Where a person dies, his executor, administrator or other legal representative shall be liable 
® to pay out of the estate of the deceased person to the extent to which the estate is capable of meetmg 
4- the charge the tax assessed as payable by such person, or any tax which would have been payable 
[)C by him under this Act if he had not died.” 

In interpreting that enactment this Court held in a recent case : Commissioner 
of Income-tax, Bombay City I v. Amarchand N. Shroff^, that by the incorporation 
W section 24-B the Legislature has extended the legal personality of a deceased person. 


1. (1930) I.L.R. 55 Bom. 312. ' 224 : (1963) 1 S.C. J. 411. 

Z (1963)48I.T.R.(S.G.)59;<1963)lI.Tj; ■ • • 


252 ■niE SUPREME COURT JOURNAL. [1064 

for the duration of thfc entire previous year in the course of which he died, and there- 
fore the income either received by him before his death or by his heirs and represen- 
tatives after his death in that previous year becomes assessable to tax in the relevant 
assessment year, but not the income received in the year subsequent to the previous 
or account year. In Amarchand Shroff’s case\ A who was a partner in a firm of 
solicitors which maintained accounts “ on cash basis ” died on July 7, 1949 . Out- 
standings of the firm in respect of professional services rendered prior to the death, 
of A were realized during five years subsequent to A’s death and were divided 
between the partners of the firm and certain sums were paid to the heirs and legal 
representatives of ‘ ^ ’ as his share. The Income-tax Department sought to assess 
the amounts received by the legal representative of A as his share to tax under 
section 34 Q) (6) read with section 24-B. It was held that section 24-B did not 
authorise the levy of tax on receipts by the legal representative of a deceased person 
in the years of assessment succeeding the year of account in which such person died 
and accordingly the income received by him before his death and that received by 
his heirs and legal representatives after his death in that previous year became assess- 
able to income-tax m the relevant assessment year, but not receipts by the legal 
representatives after the expiry of the account year in which A died. 

In the case before us Gannon died in May 1945, and the dividend in respect of 
which orders under section 23-A were passed was deemed to be distributed in the 
year of account {sic) ending March 31, 1949. The legal personality of Gannon 
as held in Amarchand Shroff’s case^ came to an end for the purpose of section 24-B 
at the end of the account year in which Gannon died, and no tax could be levied 
under section 24-B on the dividends deemed to have been received by him or his legal 
Tepresentatives after the end of that year. Counsel for the Commissioner sought 
to rely on the following observations made by Kapur, J., who spoke for the Court 
dn Amarchand Shroff’s case'^. 

“ In the present case the amounts which are sought to be taxed and which have been held not 
■to be liable to tax are those which were not received in the previous year and are therefore not liable 
to tax in the several years of assessment. It cannot be said that they were income which may 
be deemed by fiction to have been received by the dead person and thereiore they are not liable to 
be taxed as income of the deceased, Amarchand, and are not liable to be taxed in the hands ol 
the heirs and legal representatives who cannot be deemed to be assessees for the purpose of 
assessment in regard to those years ”, 

and on the latter part of the opinion sought to raise two arguments (1) that even 
if after the expiry of the year of account receipts which, if ^e person earning had 
not died, would have been treated as his income, ceased to be liable to assessment 
as income of the deceased, they could still be taxed as his income in the hands of the 
legal representatives, and (2) that where the income was notional as under section 
23-A, the legal personality of the deceased must be regarded as extended to the end 
■of the year in which such notional income must be deemed to have been received 
by the legal representatives of the deceased. 

The first argument is plainly inconsistent with what was decided in Amarchand 
Shroff’s case A In that case the Court held that the receipts by the heir or legal 
representative for professional services rendered by the deceased solicitor were liable 
to be brought to tax in the hands of the legal representatives only to the limited ex- 
tent permitted by section 24-B. The second argument involves the importation into 
the expression “ deemed by fiction to have been received ” a concept which was 
wholly bfien to what was decided by the Court, for in Amarchand Shroff’s case^, 
the CourtSvN deahng not with a fiction of distribution by an order under section 
23-A of divibsl^s which never reached the shareholder or his legal representative, 
but to a fiction^v^'eceipt by a deceased person of income by extending his legd per- 
sonality. Section j24-B does not warrant the application of two different interpreta- 
tions in the matt<V)i of extension of the legal personality of the deceased according 
as the income is actual or notional. Section 24-B, in terms, refers to the liability 
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of the legal representative to pay tax ass^sM hs payable by such deceased person, or 
any tax whicji would have been payable by him under the Act if he had not died, and, 
if the expression tax which would have been payable under tliis Act, if he had 
not died ” is intended to impose liability for tax on income received in the year of 
account in the course of which the tax-payer died, a different interpretation of the 
same expression in the context of notional income would be impermissible. The 
Legislature not having made any provision generally for assessment of income re- 
ceivable by the estate of the deceased person, the expression “ any tax which would 
have been payable by him under this Act if he had hot died ” cannot be deemed to 
have supplied the machinery for taxation of income received by a legal represen- 
tative to the estate after the expiry of • the year in the course of which such person 
died. 

It v/as then urged that apart from section 24-B, the legal representatives of a 
deceased person also represent his estate in the matter of taxation of income, and 
it is competent to the taxing authorities to assess them on income received on behalf 
of the estate. Counsel did not rely upon any specific provision of the Act in support 
of the contention, and merely asserted that the Act seeks to tax all assessable incomes, 
and income received by a legal representative of the estite of a deceased person should 
not be permitted to escape tax to the detriment of public revenue. But if the Legis- 
lature has failed to set up the procedure to assess such income, the Courts cannot 
supply it. The expression “ assessee ” in section 2 (2) as substituted by the Indian 
Income-tax (Amendment) Act XXV of 1953. with effect from April 1, 1952, means a 
person by whom income-tax or any other sum of money is payable under the Act, 
and includes every person in respect of whom any proceeding under this Act has been 
taken for the assessment of his income or of the loss sustained by him or of the amount 
of refund due to him. By section 3 where income-tax is chargeable for any year at 
any rate or rates prescribed by the Act of the Central Legislature, tax at that rate 
shall be charged for that year in accordance with and subject to the provisions of the 
Act in respect of the total income of the previous year of every individual, Hindu 
undivided family, company, and local authority, and of every firm and other associa- 
tion of persons or the partners of the firm or the members of the association indi- 
vidually. The charge to income-tax has therefore to be in accordance with, and 
mbject to the provisions of the Act, and the Legislature has not provided that the 
income received by a legal representative which would, but for the death of the de- 
ceased, have been received by such deceased person, is to be regarded for the purpose 
of assessment as the personal income of the legal representative. To assess tax on 
such receipts on the footing that it is the personal income of the legal representative 
is to charge tax iiot in accordance with the provisions of the Act. 

We therefore agree with the High Court, though for somewhat different reasons. 
The appeal therefore fails and is dismissed with costs. 

V.B. Appeal dismissed- 


THE SUPREME COURT OF INDIA. 

Present : — A. K. Sarkar, M. Hidayatullah And J. C. Shah, JJ. 
Commissioner of income-tax, Punjab . . Appellant* 

V. 

Indian Woollen Textiles Mills . . Respondent. 

Income-tax Act (XI of 1922), section 6G (1) and (2) — High Court — Direction to Appellate Tribunal to 
state a case — Scope of jurisdiction — Appellate Tribunal — Misdirection in law — Finding of fact — Based on some 
ciidence — Other essential matters ignored — Finding, whether gives rise to question of law. 

The assessee, a firm of eight partners, carrying on business at Amritsar with branches in various 
other plaett was a newly established industrial undertaking entitled to exemption under section 15-C 
o f the Indian Income-tax Act, 1922 on its profits equivalent to 6 per cent, on the capital employed 
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in the undertaking. In the computation of capital for purposes of exemption for the assessment year 
1951-52, the assessee claimed to include Rs. 3,21,460 advanced by it to another partnership concern 
during the relevant previous year. The Income-tax Officer rejected the_ assessee firm’s claim. The 
Appellate Assistant Commissioner, in appeal, upheld the Officer’s decision, finding that the other 
partnership concern, to which Rs. 3,21,460 had been advanced, was coinposed of the same eight 
persons as pai tners who were also partners in the asscsscc-firm, while also finding that the other partner- 
ship concern had carried on business and had been separately assessed to income-tax at Bombay, 
apparently for assessment years subsequent to 1951-52. On further appeal, the Tribunal upheld the 
asscssec’s claim on the assumption that for the assessment year 1951-52 the income of the other partnCT- 
-ship concern was not included in the assessee-firm’s assessment. The Tribunal did not consider the 
other question whether the constitution of the two firms was the same. The assessee-firm applied to 
the Tribunal under section 66 (1) of the Act, to state a case to the High Court. The Tribunal refused 
on the ground that no question oflaw arose out ofits order in appeal. The assessee thereupon moved 
the High Court under section 66 (2) of the Act, for a direction requiring the Tribunal to state a case. 
Tlie High Court declined to do so, holding that the Tribunal’s finding was one of fact and was Msed 
on the non-inclusion of the other firm’s income in the assessment of the assessee. On appeal, by 
Special Leave, against the High Court’s decision made under section 66 (2). 

Held, that the High Court has the power to call upon the Tribunal to state a case not only vvhwe 
in the High Court’s view, a question oflaw arises out of the order of the Tribunal, but also where the 
Tribunal has misdirected itself in law in arriving at its finding. 

While it is not open to the High Court to discard the Tribunals’ finding of fact, 
evidence to support the finding on a question offact, even ifon a review ofthe evidence, 
might arrive at a different conclusion it must appear that the Tribunal had considered evidence 
ing all essential matters before arriving at its conclusion. If the conclusion of the Tribunal is based 
upon some evidence ignoring other essential matters, such a findmg does give rise to a question liable 
to be referred to the High Court. 

Held, further, that the Tribunal’s conclusion, in this case, suffered from a double infirmity : h 
assumed the only fact on which its conclusion was founded ; it ignored other relevant factors on '"bich 
the Appellate ^sistant Commissioner relied in support. The Tribunal therefore misdirected itself 
in law in arriving at its finding. The High Court was therefore m error in refusing to require the 
Tribunal to state a case. 

Appeal by Special Leave from the Judgment and Order dated 13th October, 
1960, of the Punjab High Court in Income-tax Case No. 21 of 1958. 

K. N. Rajagopal Sastri, Senior Advocate, R. N. Sachthey, Advocate, with 
him, for Appellant. 

A. V. Viswanatha Sastri, Senior Advocate, N. N- Keswaiti, Advocate, with 
him, for Respondent. 


if there is som® 
the High Court 


The Judgment of the Court was delivered by 

Shah, J. — M/s. Indian Woollen Textiles Mills, Amritsar (hereinafter called ‘the 
assessees’) bad branches at different places in India, one of which was an industrial 
undertaking conducted in the name of Eldee Velvet and Silk Mills — .called for the 
sake of brievity “ Eldee ”. “ Eldee ” had advanced Rs. 3,21,460 to another con- 
cern, the Bombay Fine Worsted Manufacturers’ Castle Mills — .hereinafter called, 
‘ Castle.’ In the assessment year 1951-52, the assessee claimed under section 15-C 
of Indian Income-tax Act, 1922, exemption from tax in respect of 6% of the 
capital employed in ‘ Eldee ’ as a newly established undertaking and sought to in- 
clude in the computation of the capital so employed Rs. 3,21,460 advanced to ‘Castle’. 
The Income-tax Officer, Special Circle, Amritsar, and the Appellate Assistant Com- 
missioner rejected the claim. But the Income-tax Appellate Tribunal modified the 
assessment and directed inclusion of the amount advanced to ‘ Castle ’ in the computa- 
tion of captial invested for the purpose of section 15-C. An application sub- 
mitted under section 66 (1) of the Indian Income-tax Act to the Tribunal to refer 
a question which it was contended by the Commissioner arose out of the order of 
the Tribunal was rejected, and the petition of the Commissioner under section 66 (2) 
for an order directing the Tribunal to state the case and refer it to the High Court 
was also dismissed. With Special Leave the Commissioner has appealed to this 
Court. 

The question in dispute before the Revenue Authorities was whether the business 
called ‘ Castle ’ at Bombay was a branch of the assessee. The Appellate Assistant 
Commissioner rejected the claim of the assessee to include the amount of Rs. 3,21 ,460 
in the capital employed in the undertaking ‘ Eldee ’, because in his view there were in 
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these two undertakings the same ei^t partners with a share of-/2/- (two annas) each, 
and that the constitution of both the undertakings being the same, ' Castle ’ could 
not be regarded as a separate entity. The Tribunal disagreed with the view of the 
Appellate Assistant Commissioner, relying upon only one circumstance, viz., that 
in the assessment for the year 1951-52 the income from ‘ Castle ’ had not been com- 
p)uted and included in the assessment of the assessee. It did not consider the other 
question whether the constitution and ownership of the two businesses “ were the 
same The High Court declined to require the Tribunal to state the case holding 
that the finding of the Tribunal was one of fact as it was based on the inference arising 
from the non-inclusion by the Income-tax Officer in the assessment in question of 
the income of ‘ Castle ’ and that the factor taken into consideration by the 
Appellate Tribunal in coming to the conclusion, it did ” was a relevant factor. 

Section 66 (2) invests the High Court with jurisdiction to require the Appellate 
Tribunal to state a case and to refer it, if the Appellate Tribunal has refused to 
state the case on the ground that no question of law arises, and the High Court 
being approached by the aggrieved party within the period of limitation prescribed, 
is not satisfied about the correctness of the decision of the Appellate Tribunal re- 
fusing to state the case. Under the Income-tax Act it is for the Tribunal to 
decide all questions of fact ; the High Court has the power merely to advise the 
Tribunal on questions of law arising out of the order of the Tribunal. In so advising 
■the Hi^ Court must accept the finding of the Tribunal on matters of appreciation of 
evidence. But the refusal of the Tribunal to state a case for the opinion of the High 
•Court, on the view that a question of law does not arise out of the order is not conclu- 
sive. The High Court has the power to call upon the Tribunal to state the case, if, in its 
view, a question of law arises out of the order of the Tribunal. Such a question may 
arise out of the findings of the Tribunal, and also if the Tribunal has misdirected itself 
in law in arriving at its finding. It is not open to the Court to discard the Tribunal’s 
finding of fact, if there is some evidence to support the finding of the Tribunal on a 
question of fact, even if on a review of the evidence the Court might have arrived at 
a difierent conclusion. It must, however, appear that the Tribunal had considered 
evidence covering all the essential matters before arriving at its conclusion. If 
the conclusion of the Tribunal is based upon some evidence ignoring other essential 
matters, it cannot be regarded as a finding not giving rise to a question liable to be 
xeferred to the Court. 

Non-inclusion of the income of ‘ Castle ’ in the assessment of the assessee may 
have been a relevant circumstance, but its effect had to be considered in the light of 
other circumstances on which the Appellate Assistant Commissioner had relied. 
Moreover, reliance placed by the Tribunal upon the single circumstance on which its 
decision was founded had proceeded on an assumption that in the previous year to 
the year of assessment 1951-52, ‘ Castle ’ had carried on business and had earned 
income. The observations made by the Appellate Assistant Commissioner 
about ‘ Castle ’ being separately assessed at Bomaby in the status of a registered 
firm apparently refer to assessment of that business in subsequent years and 
mot in the year of assessment 1951-52. The conclusion of the Tribunal there- 
fore suffers from a double infirmity: it assumes the only fact on which its conclusion 
is founded and ignores other relevant matters on which the Appellate Assistant 
•Commissioner relied in support of his conclusion. The Tribunal has therefore mis- 
directed itself in law in arriving at its finding, and in refusing to require the Tribunal 
to state the case and to refer it, the High Court was, in our view, in error. 

The appeal is therefore allowed and the proceedings are remanded to the High 
•Court with a direction to proceed accordingly to law. Costs in this appeal will be 
■costs in the High Court. 


V. B. 


Appeal allowed. 
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THE SUPREME COURT OF INDIA. 

Present: — >A. K. Sarkar, M. Hidayatullah and J. C. Shah, JJ. 
Commissioner of Income-tax, Andhra Pradesh, Hyderabad . . Appellant* 

V. 

Raja Reddy Mallaram . • Respondent. 

Income-tax Act {XI of 1922), sections 23 (4), 34 and 63 (2). — Association of persons — Dissolution 
Discontinuance of business — Unit and mode of assessment — Liability of quandom member — Whether dependent on 
service of individual notice. 

An association of persons, consisting of three members, which carried on business in liquor shops 
discontinued its business with the end ofFasli 1358. On the discontinuance of the business, the asso- 
ciation was dissolved. Tlie association did not make a return for the relevant assessment year pursuant 
to a notice under section 22 (1) of the Indian Income-tax Act, 1922. The OlBcer issued a notice 
under section 34, calling upon one of the members to file a return for the association, and, on his 
failure to do so, made an ex parte assessment on the association, estimating the income at Rs. 51,001) 
and assessing the tax demand at Rs. 8826-14-0. The amount could not be recovered from the mem- 
ber on whom the assessment was made, and hence the OflScer issued another notice ofdemand addr^- 
sed to another quandom member of the same association. This member applied under section 21 
ofthe Act to set aside the er/iar/s assessment. The application was rejected by the Officer, butaaoww 
in appeal by the Appellate Assistant Commissioner. The Income-tax Officer appealed to the Appel- 
late Tribunal which remanded the case to the Appellate Assistant Commissioner to consider whether 
the other member on whom the notice of assessment was later served was prevented by sufficient came 
from making the return. Thereupon, at the instance of the other member, the Tribunal stated a 
case to the High Court referring the question whether the assessment on the dissolved association of 
persons tvas bad in law. The High Court answered the question in the affirmative, observing that 
the assessment was made on the dissolved association and was not a joint and several assessment on 
the persons who were members of the association at the time of dissolution. The High Court also 
held that the assessment was bad as against the members who were not served with the notices under 
sections 34 and 22 of the Act. On appeal by the Commissioner of Income-tax, 

Held, that the assessment made on the association after its dissolution is valid under section 44r 
of the Indian Income-tax Act, 1922. 

The effect of section 44 is merely to ensure continuity in the application of the machinery for 
assessment and imposition of tax liability, notwithstanding discontinuance of the business of the associa- 
tion or its dissolution. By virtue of section 44 the personality of the association is continued for the 
puipose of assessment. What can be assessed is the income of the association received prior to its 
dissolution, and the members of the association would be jointly and severally assessed thereto in their 
capacity as members of the association. 

The procedure for purposes of such assessment is that applicable for assessment of the income of 
the association, as if it had continued. A notice to the appropriate person under section 63 (2) would 
be sufficient to enable the authority to assess to tax the association. The plea that the respondent 
not having been served personally with the notice of assessment is not liable to pay the tax assessed 
cannot be sustained. 

Appeal from tjie Judgment and Order, dated 19tli January, 1960 of the Andhra 
Pradesh High Court in Case Referred No. 7 of 1958. f 

K. N. Rajagopal Sastri, Senior Advocate, R.N. Sachthey, Advocate, with him, 
for Appellant. 

K. Bhimasankaram, Senior Advocate, K. R. Sharma, Advocate, With him, for 
Respondent. 

The Judgment of the Court was delivered by 

Shah, J . — .Baba Gowd, P. V. Rajareddy and Rajareddy Mallaram formed an 
association of persons called “ Nizamabad Group Liquor Shops ” (called for the sake 
of brevity ‘the Group’)- For the Fasli year 1358, i.e., October 1, 1948 to September 30, 
1949 the Group carried on business in liquor contracts obtained from the former 
State of Hyderabad . With the end of Fasli year 1358 the contracts came to an 
end. The business was then discontinued, and the Group was dissolved. The 
Group did not make a return of its income pursuant to the general notice under sec- 
tion 22 (1) of the Indian Income-tax Act. The Income-tax Officer, Nazamabad Circle, 
issued a notice under section 34 of the Income-tax Act calling upon Baba Gowd — 
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one of tile members of the Group — to file a return of the income of the Group, 
but Baba Gowd failed to file the return on the due date. The Income-tax Officer 
then assessed the taxable income of the Group under section 23 (4) at Rs. 51,000 
and determined Rs. 8,826,14-0 as the tax payable. Attempts made by the Income- 
tax Department to recover the tax from Baba Gowd having proved unsuccessful, 
on March 13, 1954, the Income-tax Officer issued a notice of demand addressed 
to Rajareddy Mallaram another member of the Group. The latter then applied 
under section 27 of the Indian Income-tax Act for cancellation of the assessment. 
The application was rejected by the Income-tax Officer. In appeal to the Appellate 
Assistant Commissioner, the order was set aside, and the Income-tax Officer was 
directed to cahcel the order of assessment under section 23 (4) and to make a fresh 
assessment after giving an opportunity to Rajareddy Mallaram to file .a return and 
to produce the books of account of the dissolved Group. The Income-tax Appellate 
Tribunal, Hyderabad Branch, modified the order of the Appellate Assistant Com- 
missioner. The Tribunal held that a valid order of assessment under section 23 (4) 
having already been made in the case, there could be no occasion to issue a fresh 
notice to Rajareddy Mallaram or to make a fresh assessment but somewhat in- 
consistently with that opinion, the Tribunal directed that the Appellate Assistant 
Commissioner do consider whether Rajareddy Mallaram had been prevented by 
sufficient cause from making the return. 

At the instance of Rajareddy Mallaram the following two questions were 
referred to the High Court of Andhra Pradesh by the Tribunal ; 

“ (1) On the facts and in the circumstances of the case, was the order of assessment made 
by the Income-tax OfBcer under section 23 (4) on 30th September, 1953 bad in law ? 

(2) If the answer to the above question is in the negative, was not the applicant liable for 
the amount of tax payable as determined in that order of assessment by reason of the terms of sec- 
tion 44 of the Income-tax Act ?” 

The High Court answered the first question in the affirmative and held that 
the second question did not fall to be determined. In arriving at its conclusion the- 
High Court recorded the following findings : 

“ (i) On the facts and in the circumstances of this case, the order of assessment made by 
the Income-tax Officer imder section 23 (4) on 30th September, 1953 is bad inlaw, 

(а) absolutely, because he made the assessment of the association and not of those who were 
members of the association at the time of the dissolution jointly and severally ; and 

(б) particularly as against any member on whom notices under sections 34 and 22 (2) were- 
not served because of such failure to serve notices on him. 

The assessment is not binding on the petitioner, as no notice under section 22 was issued to- 
him and as he was not assessed severally or jointly with others referred to above. 

(ii) The applicant is not liable for the amount of tax payable as determined in the order of 
assessment dated 30th September, 1953, as that assessment was not made in conformity with sec- 
tion 44 of the Income-tax Act.” 

The sole question which fell to be determined before the taxing authorities was- 
\vhether the order of assessment made by the income-tax Officer, subsequent to the 
dissolution of the Group, assessing its income, after serving a notice upon one and 
not all the members of the Group, could be enforced against members of the Group- 
\yho were not served. The material part of section 44 of the Indian Income-tax Act 
(in so far as it dealt with tire liability of discontinued ' associations) before it was- 
amended by section 11 of Finance Act No. XI of 1958 with effect from April 1, 
1958, stood as follows: 

“Where any business, profession or vocation carried on by a association of persons- 

has been discontinued, or where an association of persons is dissolved, every person who was at 

the time of such discontinuance or dissolution a member of such association shall, in respect 

the income, profits and gains of the association, be jointly and severally liable to assessment 

under Chapter IV and for the amount of tax payable and all the provisions of Chapter IV shall, so 
far as may be, apply to any such assessment.” 

The section declares the liability for assessment under Chapter IV of the Act in- 
case of discontinuance of the business of or dissolution of an association. The Group - 
s c J— 33 
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admittedly discontinued its business at the end of Fasli year 1358 and it was also 
dissolved. Every person who was at the time of such discontinuance or dissolution 
a member of the Group was by the express terms of section 44 liable to be assessed 
joiiitly and severally in respect of the income, profits and gains of the Group and was 
also liable for the amount of tax payable. This Court in examining the scheme of 
section 44 as it stood before its amendment in 1958 in its application to a firm which 
had discontinued its business observed : C. A. Abraham, Uppoottil, Kottayam v. 
The Income-tax Officer, Kottayam and another'^, at page 770 : 

“ In effect, the Legislature has enacted by section 44 that the assessment proceedings may be 
commenced and continued against a firm of which business is discontinued as if discontinuanre has 
not taken place. It is enacted manifestly with a view to ensure continuity in the application of 
the machinery provided for assessment and imposition of tax liability notwithstanding disconti- 
nuance of the business of firms. By a fiction, the firm is deemed to continue after discontinuance 
for the purpose of assessment under Chapter IV.” 

In Abraham's case^, the Court was concerned with the assessment of a firm 
of which the business was discontinued because of the dissolution of the firm, by 
the death of one of the partners. But section 44 as it stands amended by Act VII of 
1939 applies to discontinuance of the business of associations of persons as well as 
•of firms, and the question which directly fell to be determined in that case was 
whether penalty for concealing the particulars of income or for deliberately furni- 
shing inaccurate particulars of income in the return could lawfully be imposed 
after discontinuance of the business. It is true that the validity of the order 
assessing the firm was not expressly challenged, though at the date of the order of 
assessment the firm stood dissolved, and its business was discontinued, but the Court 
•could not adjudicate upon the validity of the order imposing penalty without deciding 
whether there was a valid assessment, for an order imposing penalty postulates a 
valid assessment. 

Counsel for the respondent contended that even if the assessment after dis- 
solution of the Group be regarded as valid, it is binding upon only those persons 
who were served with the notice calling for a return, and in support of this plea relied 
upon the clause 

“ every person who was at the time of such dissoiution, a member of such association 

shall in respect of the income of the association be jointly and severally liable to assessment”. 

He urged that the expression “ every person ” in section 44 means all persons, and 
that by enacting that such persons, shall be liable to assessment “jointly and 
severally ” it was intended that after the association is dissolved only the members 
at the date of dissolution can be assessed in respect of the income of the association. 
As a corollary to the argument it was submitted that all members who are sought 
to be assessed must be individually served with notice of assessment, and those 
not served will not be bound by the assessment. 

The argument is plainly inconsistent with what was observed by this Court in 
Abraham’s case^. If by section 44 the continuity of the firm or association is for 
the purpose of assessment ensured, no question of assessing the individual members 
of the association can arise. Under Chapter IV of the Income-tax Act an associa- 
tion ofpersons may be assessed as a unit of assessment, or the individual members 
may be assessed separately in respect of their respective shares of the income, but 
■the Act contains no machinery for assessing the income received by an association, 
in the hands of its members collectively. The unit of assessment in respect of the 
income earned by the association is either the association or each individual member 
in respect of his share in the income. This is so when the association is existing, and 
after it is dissolved as well. There can be no partial assessment of the income of an 
association, limited to the share of the member who is served with notice of assess- 
ment. For the purpose of assessment the Income-tax Act invests an association with 
a personality apart from the members constituting it, and if that personality is, for 
•the purposes of Chapter IV, in so far as it relates to assessment, continued, the theory 
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of assessment binding only upon members who v/ere ser\"ed vuth the notice of assess- 
ment can have no vaUdity. This ^iew is supported, by the use of the expression “ tax 
payable in section 44 Y>hich in the context in which it occurs can only mean tax 
vrhich the association, but for dissolution, or discontinuance of its business, would 
have been assessed to pay. Since the primaiy' purpose of section 44 is to bring, 
to ta.x the income of the association after it is dissolved or its business is discontinued, 
assessment of an aliquot share of that income is not contemplated by section 44 of 
the Income-tax Act. 

The effect of section 44, is as v/e have stated, merely to ensure continuity' in 
the application of the machinery pro\'ided in Chapter IV of the Act for assessment 
and for imposition of tax liability not^vithstanding discontinuance of the business 
of the association or its dissolution. By virtue of section 44 the personality of the 
association is continued for the purpose of assessment and Chapter applies thereto. 
What can be assessed is the income of the association received prior to its dissolution, 
and the memheis of the association v/ould be jointly and severally assessed thereto 
in their capacity as members of the association . For the purpose of such assessment, 
the procedure is that applicable for assessment of the income of the association, as 
Tf it had continued. A notice to the appropriate person under section 63 (2) would, 
therefore, be sufficient to enable the anffiority to assess to tax the assodation. The 
plea that the respondent not having been ser%-ed personally with the notice of assess- 
ment is not liable to pay the tax assessed cannot therefore be sustained. 

Counsel for the respondent then contended that the original assessment made 
under section 23 (4) vras invalid, because notice of assessment was not served upon 
the Group in the manner prodded by section 63 (2) of the Indian Income-tax Act, 
Baba Gowd who was ser\'ed with the notice not being the principal officer vrho could 
be served with notice on behalf of the Group. But no such contention was raised 
before the Tribunal. It does not arise out of the order of the Tribunal, and the ques- 
tion referred by the Tribunal to the High Court does not justify consideration of that 
plea. The respondent cannot be permitted to raise a question which did not arise 
out of the order of the Tribunal, and has not been referred. The case must be de- 
cided on the footing that notice of assessment was properly served on Baba Gowd 
and that the assessment was properly made by the Income-tax Officer under sec- 
tion 23 (4). 

We hold that ansv.'er to the first question will be in the negative. If the order 
of assessment is held to be valid, the application made by the respondent for setting 
aside the assessment on the ground that he was not sensed with the notice of assess- 
ment must faiL The second question will be answered as follows : 

“The applicant vras liable for the araoant of tax payable under the order of assessment ". 

The appeal is allowed. The respondent vail pay the costs of this appeal in this 
Court and in the High Court. 

V.B. Appeal allov:ed. 

THE SUPREME COURT OF ESTDIA. 

Present : — S. K. D.as, Acting Chiee Justice, IC Subba Rao. Raghubar 
DAYAL, N. RaJAGOPALA .AlhfANGAR .ANT> J. R. MUDHOLKAR. JJ. 

Guru Gobinda Basu . . Appellant * 

V. 

Sankari Prasad Ghosal and others . . Respondents. 

_ Cc~'.pcr~u Act (I <^1955), ztclicrs 2 ^13), 617 crj. 619 — AaiiScrs cf orr.pcr^ ir. zc^dcr. lOT pcrccrJ 
C/" sheens cn held by Cxrircl or StcU GazcTTrart — 1J“ raider cf cr. cflce of teafit ” trader GczermerS — BighA 
io etcT.d cs ccrAidcU for tlectvm to Hcdce cf Ire People — ChretitcAiyo'cf IrJia Artlde 

Applicebiliiy — li'crds cr.d Phresec — “ Ofhe cf profit. '' 

The proviscjiis of section 619 of the Co tap asies .Act inahe it dear that nof.vithstan.ding scetica 
224 of the .Act of the appointment of an auditor of a Gevemment company rests solely v.ith the 
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Central Government as also his removal from office. The powers and duties ofan auditor in respect 
of companies other than Government companies are laid down in section 227, but section 227 does 
not apply to a Government company as defined in section 2 (18) read with section 617 ofthe Act. 

^Vhen 100 per cent of the shares of a company arc held by the Union Government or a State 
Government it is a Government company and an auditor appointed in respect of such a company 
must be held to be the holder of an office of profit under the Government of India or under a State 
Government, as the case may be tvi thin tile meaning of Article 102 (1) (e) of the Constitution of 
India and therefore disqualified to stand as a candidate for election to the House of the People. 

Appeal from the Judgment and Order dated 27th September, 1962 of the Calcutta 
High Court in Appeal from Original Decree No. 424 of 1962. 

S. Cliaudhuri, Senior Advocate ,(7?. C. Deb and S. S. Shukla, Advocates, with 
him), for Appellant. 

Hari Frosomia Mukherjee, K. G. Hazra Chaudhuri and D. N. Muk/ierjee, 
Advocates for Respondents Nos. 1 and 2. 

The Judgment of the Court was delivered by 

5. K. Das, Acting Chief Justice. — ^This is an appeal on a certificate granted by 
the Higli Court of Calcutta under Article 133 (1) (c) ofthe Constitution. No pre- 
liminary objection having been taken as to the competency of the certificate, we have 
beard the appeal on merits. 

The short facts giving rise to the appeal are these. The appellant before us is 
Guru Gobinda Basu who is a chartered accountant and a partner of the firm of audi- 
tors carrying on business under the name and style of G. Basu & Company. The 
firm acted as the auditor of certain companies and corporations, such as the Life 
Insurance Corporation of India, the Durgapur Projects Ltd., and the Hindustan 
Steel, Ltd., on payment of certain remuneration. The appellant was also a Director 
of the West Bengal Financial Corporation having been appointed or nominated as 
such by the State Government of West Bengal. The appointment carried with it the 
riglit to receive fees or remuneration as director of the said corporation. 

In February-March, 1962 the appellant was elected to the House of the People- 
from Constituency No. 34 (Burdwan Parliamentary Constituency) which is a single 
member constituency. The election was held in February, 1962. There were two 
candidates, namely, the appellant and respondent No. 3 to Biis appeal. The appellant 
was declared elected on March 1, 1962, he having secured 1,55,495 votes as against 
his rival who secured 1,23,015 votes. This election was challenged by two voters 
of the said constituency by means of an election petition dated April 10, 1962. 
The challenge was foimded on two grounds : (1) that the appellant was, at Uie relevant 
time, the holder of offices of profit both under the Government of India and Govem- 
men of West Bengal and this disqualified him from standing in the election under 
Article 102 (1) (d) of the Constitution ; and (2) that he was guilty of certain corrupt 
practices which vitiated his election. The second was abandoned at the trial, and 
we are no longer concerned with it. 

The Election Tribunal held that the appellant was a holder of offices of profit 
both under the Government of India and the Government of West Bengal and was 
therefore disqualified from standing in the election under Article 102 (1) (a) of the 
Constitution. The Election Tribunal accordingly allowed the election petition and 
declared that the election of the appellant to the House of the People was void. There 
was an appeal to the High Court under section 116-A of the Representation of the 
People Act, 1951. The High Court dismissed the appeal but granted a certificate 
of fitness under Article 133 (1) (c) of the Constitution. 

The only question before us is whether the appellant was disqualified from being 
chosen as, and for being, a member of the House of the People under Article 102 (1) 
(a) of the Constitution. The answer to the question depends on whether the appel- 
lant held any offices of profit under the Government of India or the Government 
of any State other than such offices as had been declared 'by Parliament by law 
not to disqualify their holder. It has not been seriously disputed before 
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-US that the office of auditor which the appellant held as partner of the firm of G. Basu 
-& Company was an office of profit. It has not been contended by the appellant 
before us that the office of profit which he held had been declared by Parliament 
by law not to disqualify the holder. Therefore the arguments before us have proceeded 
entirely on the question as to the true scope and meaning of the expression “ under 
the Government of India or the Government of any State ” occurring in clause (a) 
of Article 102 (1) of the Constitution. The contention on behalf of the appellant 
bas been that on a true construction of the aforesaid expression, the appellant can- 
not be said to hold an office of profit under the Government of India or the Govern- 
ment of West Bengal . On behalf of the respondents the contention is that the office 
of auditor which the appellant holds is an office of profit imder the Government of 
India in respect of the Life Insurance Corporation of India, the Durgapur Projects 
Ltd, and the Hindustan Steel Ltd., and in respect of the West Bengal Financial Cor- 
poration of which the appellant is a Director appointed by the Government of West 
Bengal, he holds an office of profit under the Government of West Bengal. These 
are the respective contentions which fall for consideration in the present appeal. 

It is necessary to state here that if in respect of any of the four companies or cor- 
porations it be held that the appellant holds an office of profit under the Government, 
be it under the Government of India or the Government of West Bengal, then the 
appeal must be dismissed. It would be unnecessary then to consider whether the 
office of profit which the appellant holds in respect of the other companies is an office 
of profit under the Government or not. We would therefore take up first the two 
■companies, namely, the Durgapur Projects Ltd., and the Hindustan Steel Ltd., 
which are 100 percent Government companies and consider the respective con- 
tentions of the parties before us in respect of the office of auditor which the 
appellant holds in these Pvo companies. If we hold that in respect of any of these 
two companies the appellant holds an office of profit_ under the Government 
•of India then it would be unnecessary to consider the position of the appellant in 
any of the other companies. 

It is not disputed that the Hindustan Steel, Ltd., and the Durgapur Projects, 
Ltd. are Government companies within the meaning of section 2 (18) read with sec- 
tion 617 of the Indian Companies Act, 1956, It has been stated before us that 
100 per cent, of the shares of the Durgapur Projects, Ltd., are held by the Government 
-of West Bengal and 100 per cent, of the shares of the Hindustan Steel, Ltd. are held 
by the Union Government. We may now read section 619 of the Indian Companies 
Act, 1956. 

“ (1) In the case of a Government company, the following provisions shall apply notwith- 
standing anything contained in sections 224 to 233. 

(2) The auditor of a Government company shall be appointed or re-appointed by the Central 
•Government on the advice of the Comptroller and Auditor-General of India. 

(3) The Comptroller and Auditor-General of India shall have power, 

(а) to direct the manner in which the company’s accounts shall be audited by the auditor 
appointed in pursuance of sub-section (2) and to give such auditor instructions in regard to any 
matters relating to the performance of his functions as such ; 

(б) to conduct a supplementary or test audit of the company’s accounts by such person or 
persons as he may authorise in this behalf, and for the purposes of such audit, to require informa- 
tion or additional information to be furnished to any person or persons so authorised, on such matters 
by such person or persons, and in such form, as the Comptroller and Auditor-General may, by 
general or special order, direct. 

(4) The auditor aforesaid shall submit a copy of his audit report to the Comptroller and 
Auditor-General of India who shall have the right to comment upon, or supplement, the audit report 
in such manner as he may think fit. 

(5) Any such comments upon, or supplement to, the audit_ report shall be placed before 
-the annual general meeting of the company at the same time and in the same manner as the audit 

report.” 

It is clear from the aforesaid provisions tliat notwithstanding section 224 of the Act 
which empowers every company to appoint an auditor or auditors at each annual 
general meeting, the appointment of an auditor of a Government company rests 
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solely with tlie Central Government and in making such appointment the Central 
Government takes the advice of the Comptroller and Auditor-General of India. 
Under section 224 (7) of the Act an auditor appointed under section 224 may be 
removed from office before the expiry of his term only by the company in general 
meeting, after obtaining the previous approval of the Central Government in that 
behalf. The remuneration of the auditors of a company is to be fixed in accordance 
witji the provisions of sub-section (8) of section 224. It is clear however that sub- 
section (7) of section 224 does not apply to a Government company because the 
auditor of a Government company is not appointed under section 224 of the Act, 
but is appointed under sub-section (2) of section 619 of the Act. It is clear therefore 
that the appointment of an auditor in a Government company rests solely with the 
Central Government and so also his removal from office. Under sub-section (3) 
of section 619 the Comptroller and Auditor-General of India exercises control over 
the auditor of a Government company in respect of various matters including the 
manner in which tlie company’s accounts shall be audited. The Auditor-General 
has also the riglit to give such auditor instructions in regard to any matter relating 
to the performance of his functions as such. The Auditor-General may conduct a 
supplementary or test audit of the company’s accounts by such person or persons as 
he may authorise in this behalf. In other words, the Comptroller and Auditor- 
General of India exercises full control over the auditors of a Government com- 
pany. The powers and duties of auditors in respect of companies other than Govern- 
ment companies are laid down in section 227 of the Act but by virtue of sub-section 
(1) of section 619 of the Act, the provisions in section 227 of the Act, do not apply 
to a Government company because a Government company is subject to the provi- 
sions of section 619 of the Act. Under section 619-A of the Act, where the Central 
Government is a member of a Government company, an annual report of the working 
and affairs of the company has to be prepared and laid before both Houses of 
Parliament witli a copy of tlie audit report and the comments made by the Comp- 
troller and Auditor-General. Under section 620 of the Act the Central Government 
may by notification direct that any of the provisions of the Act, other than sections 618, 
619 and 639, shall not apply to any Government company. 

The net result of the aforesaid provisions is that so far as the Durgapur Projects, 
Ltd., and the Hindustan Steel Ltd., are concerned, the appellant was appointed an 
auditor by the Central Government ; he is removable by the Central Government 
and the Comptroller and Auditor-General of India exercises full control over him. 
His remuneration is fixed by the Central Government under sub-section (8) of 
section 224 of the Act though it is paid by the company. 

In these circumstances the question is, does the appellant hold an office of profit 
under the Central Government ? We may now read Article 102 (1) of the Constitu- 
tion. 


“ 102. (1) A person shall be disqualified for being chosen as, and for being, a member oP 
either House of Parliament — 


(a) if he holds any office of profit under the Government of India or the Government oF 
any State, other than an office declared by Parliament by law not to disqualify its holder ; 


( 6 ) 

(c) 

(4) 

(e) 


* * * 

» * » 

♦ 4c * 

♦ ♦ * 


* 

* 

* 

* 


We have stated earlier that the sole question before us is whether the office of profit 
which the appellant undoubtedly holds as auditor of the Durgapur Projects Ltd., 
and the Hindustan Steel, Ltd., is or is not under the Government of India. Accord- 
ing to Mr. Chaudhuri who has argued the appeal on behalf of the appellant, the 
expression “ under the Government ” occurring in Article 102 (1) (a) implies sub- 
ordination to Government. His argument is that ordinarily there are five tests oT 
such subordination, namely, (1) whether Government makes the appointment to 
the office ; (2) whether Government has the right to remove or dismiss the holder 
of office ; (3) whether Government pavs the remuneration ; (4) what are the func-^ 
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tions whicli the holder of the office performs and does he perform them for Govern- 
ment ; and (5) does Government exercise an> control over the performance of those 
functions. His argument further is that the tests must all co-exist and each must 
show subordination to Government so that the fulfilment of only some of the tests 
is not enough to bring the holder of the office under the Government. According 
to him all the tests must be fulfilled before it can be said that the holder of the office 
is under the Government. His contention is that the Election Tribunal and the 
High Court were in error in holding that the appellant was a holder of office under 
the Government, because they misconstrued the scope and effect of the expression 
“ under the Government ” in Article 102 (1) (a) of the Constitution. He has con- 
tended that tests (3), (4) and (5) adverted to above are not fulfilled in the present case. 
The appellant gets his remuneration from the company though fixed by Govern- 
ment ; he performs functions for the company and he is controlled by the Comp- 
troller and Auditor-General who is different from the Government. 

On behalf of the respondents it is argued that the tests are not cumulative in the 
sense contended for by the appellant, and what has to be considered is the substance 
of the matter which must be determined by a consideration of all the factors present 
in a case, and whether stress will be laid on one factor or the other will depend 
on the circumstances of each particular case. According to the respondents, the 
tests of appointment and dismissal are important tests in the present case, and in 
the matter of a company which is a 100 per cent. Government company, the pay- 
ment of remuneration fixed by Government, the performance of the functions for the- 
company and the exercise of control by the Comptroller and Auditor-General, 
looked at from the point of view of substance and tahen in conjunction with the 
power of appointment and dismissal, really bring the holder of the office under the 
Government which appoints him. 

One point may be cleared up at this stage. On behalf of the respondents no 
question has been raised that the Durgapur Projects, Ltd. or the Hindustan 
Steel, Ltd., is a department of Government or an emanation of Government-— 
a question which was considered at some length in Narayanaswwny v. Krishnamiirthi'^. 
Learned Counsel for the respondents has been content to argue before us on the 
basis that the two companies having been incorporated under the Indiau Companies 
Act, 1956 are separate legal entites distinct from Government. Even on that footing 
he has contended that in view of the provisions of section 619 and other provisions 
of the Indian Companies Act, 1956, an auditor appointed by the Central Government 
and liable to be removed from office by the same Government, is a holder of an office 
of profit under the Government in respect of a company which is really a 100 per 
cent. Government company. 

We think that this contention is correct. We agree with the High Court that 
for holding an office of profit under the Government, one need not be in the service 
of Government and there need be no relationship of master and servant between 
them. The Constitution itself makes a distinction between ‘ the holder of an office 
of profit under the Government ’ and ‘ the holder of a post or service under the 
Government ’ : see Articles 309 and 314. The Constitution has also made a distinc- 
tion between ‘ the holder of an office of profit under the Government ’ and ‘ the holder 
of an office of profit under a local or other authority subject to the control of 
Government ’ ; see Articles 58 (2) and 66 (4). In Maulana Abdul Shakur v. Rikhab 
Chand and anothei the appellant was the manager of a school run by a committee 
of management formed under the provisions of the Durgah Khwaja Saheb Act, 1955. 
He was appointed by the administrator of tlie Durgah and was paid Rs. 100 per month. 
The question arose whether he was disqualified to be- chosen as a member of Parlia- 
ment in view of Article 102 (1) (a) of the Constitution. It was contended for die 
respondent in that case that under sections 5 and 9 of the Durgah Khwaja Saheb Act, 
1955 the Government ofindia had the power of appointment and removal of members 
of the committee of management as also the power to appoint the administrator in 
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consultation with the committee ; therefore the appellant was under the comrol 
and supervision of the Government and that therefore he was holding an office of 
profit under the Government of India. This contention was repelled and this Court 
pointed out tlie distinction between ‘ the holder of an office of profit under the Govern- 
ment ’ and ‘ the holder of an office of profit under some other authority subject to 
the control of Government’. Mr. Chaudhuri has contended before us that the 
decision is in his favour. He has argued that the appellant in the present case holds 
an office of profit under the Durgapur Projects, Ltd., and the Hindustan Steel Ltd., 
which are incorporated under the Indian Companies Act ; the fact that the Comp- 
troller and Auditor-General or even tjie Government of India exercises some con- 
trol does not make the appellant any the less a holder of office under the two com- 
panies. We do not think tliat this line of argument is correct. It has to be noted 
that in Maulana Abdul Shakw's case\ the appointment of the appellant of that 
case was not made by the Government nor was he liable to be dismissed by the Govern- 
ment. The appointment was made by the administrator of a committee and he was 
liable to be dismissed by the same body. In these circumstances this Court observed : 

“ No doubt the Committee of the Durgah Endowment is to be appointed by the Government 
of India but it is a body corporate with perpetual succession acting within the four comers of the 
Act. Merely because the Committee or the members of the Committee are removable by the 
Government of India or the Committee can make bye-laws prescribing the duties and powers of its 
employees cannot in our opinion convert the servants of the Committee into holders of office of 
profit under the Government of India. The appellant is neither appointed by the Government of 
India nor is removable by the Government of India nor is he paid out of the revenues of India. The 
power of the Government to appoint a person to an office of profit or to continue him in that oSce 
•or revoke his appointment at their discretion and payment from out of Government revenues are 
important factors in determining whether that person is holding an office of profit under the Govern- 
ment though payment from a source other than Government revenue is not always a decisive factor. 
But the appointment of the appellant does not come within this test.” 

It is clear from tbe aforesaid observations that in Maidana Abdul Shakttr's case\ 
the factors which were held to be decisive were (a) the power of the Government 
to appoint a person to an office of profit or to continue him in that office or revoke 
"his appointment at their discretion, and (b) payment from out of Government 
revenues, though it was pointed out that payment from a source other than Govern- 
ment revenues was not always a decisive factor. In the case before us the appoint- 
ment of the appellant as also his continuance in office rests solely with the Govern- 
ment of India in respect of the two companies. His remuneration is also fixed by 
Government. We assume for the purpose of this appeal that the two companies are 
statutory bodies distinct from Government but we must remember at the same time 
that they are Government companies within the meaning of the Indian Companies 
Act, 1956 and 100 per cent, of the shares are held by tjie Government. We must 
also remember that in the performance of his functions the appellant is controlled 
"by the Comptroller and Auditor-General who himself is undoubtedly holder of an 
office of profit xmder the Government, though there are safeguards in the Constitu- 
tion as to his tenure of office and removability therefrom. Under Article 148 of 
the Constitution the Comptroller and Auditor-General of India is appointed by the 
President and he can be removed from office in like manner and on the like grounds 
as a Judge of the Supreme Court. The salary and other conditions of service of the 
‘Comptroller and Auditor-General shall be such as may be determined by Parlia- 
ment by law and until they are so determined shall be as specified in the Second 
Schedule to the Constitution. Under clause (4) of Article 148 the Comptroller and 
Auditor-General is not eligible for further office either under the Government of 
India or under the Government of any State after he has ceased to hold his office. 
Clause (5) of the said Article lays down that subject to the provisions of the Consti- 
tution and of any law made by Parliament, the administrative powers of the 
Comptroller and Auditor-General shall be such as may be prescribed by rules made 
"bv the President after consultation with the Comptrollei and Auditor-General. 
Under Article 149 of the Constitution the Comptroller and Auditor-General shall 
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■perform such, duties and exercise such powers in relation to the accounts of the Union 
^nd of the States and of any other authority or body as may be prescribed by or under 
uny law made by Parliament and, until provision m that behalf is so made, shall 
■perform such duties and exercise'such powers in relation to the accounts of the Union 
and of the States as were conferred on or exercisable by the Auditor-General of India 
immediately before the commencement of the Constitution in relation to the accounts 
■of the Dominion of India and of the Provinces respectively. The reports of the 
•Comptroller and Auditor-General of India relating to the accounts of the Union 
have to be submitted to the President and the reports of the Comptroller and Auditor- 
Xjeneral relating to the accounts of a State have to be submitted to the Governor. 
From the aforesaid provisions it appears to us that the Comptroller and Auditor- 
■General is himself a holder of an office of profit under the Government of India, being 
appointed by the President and his administrative powers are such as may be pres- 
■cribed by rules made by tlie President, subject to the provisions of the Constitution 
and of any law made by Parliament. Therefore if we look at the matter from the 
■point of view of substance rather than of form, it appears to us that the appellant 
as the holder of an office of profit in the two Government companies, the Durgapur 
■projects. Ltd., and the Hindustan Steel, Ltd., is really under the Government of 
India ; he is appointed by the Government of India, he is removable from office by 
the Government of India ; he performs functions for two Government companies 
under the control of the Comptroller and Auditor-General who himself is appointed 
by the President and whose administrative powers may be controlled by rules made 
by the President. 

In Ramappa v. Sangappa?-, the question arose as to whether the holder of a 
village office who has a hereditary right to it is disqualified under Article 191 of the 
■Constitution, which is the counter-part of Article 102, in the matter of membership 
■of the State Legislature. It was observed therein ; . 

“ The Government makes the appointment to the office though it may be that it has under the 
•statute no option but to appoint the heir to the office if he has fulfilled the statutory requirements. 
The office is therefore, held by reason of the appointment by the Government and not simply 
because of a hereditary right to it. The fact that the Government cannot refuse to make the appoint- 
ment does not alter the situation.” 

There again the decisive test was held to be the test of appointment. In view of 
the decisions we cannot accede to the submission of Mr. Chaudhuri that the several 
■factors which enter into the determination of this question — the appointing authority, 
the authority vested with power to terminate the appointment, the authority which 
■determines the remuneration, the source from which the remuneration is paid, and 
the authority vested with power to control the manner in which the duties of the 
•office are discharged and to give directions in that behalf — must all co-exist and each 
must show subordination to Government and that it must necessarily follow that 
if one of the elements is absent, the test of a person holding an office under the Govern- 
ment, Central or State, is not satisfied. The cases we have referred to specifically 
point out that the circumstance that the source from which the remuneration is paid 
is not from public revenue is a neutral factor — not decisive of the question. As we 
bave said earlier whether stress will be laid on one factor or the other will depend 
■on the facts of each case. However, we have no hesitation in saying that where the 
^several elements, the power to appoint, the power to dismiss, the power to control 
and give directions as to the manner in wnich the duties of the office are to be per- 
formed, and the power to determine the question of remuneration are all present 
in a given case, then the officer in question holds the office under the authority so 
empowered. 

For the reasons given above we have come to the conclusion that the Election 
Tribunal and the High Court were right in coming to the conclusion that the 
appellant as an auditor of the two Government companies held an office of profit 
under the Government of India within the meaning of Article 102 (1) (o) of the 
“Constitution. As such he was disaualified for being chosen as, and for 'being, a 
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member of either House of Parliament. It is unnecessary to consider the further 
question whether he was a holder of an olBce of profit either under the Govern- 
ment of India or the Government of West Bengal by reason of being an auditor 
for the Life Insurance Corporation of India or a Director of the West Bengal 
Financial Corporation. 

The appeal accordingly fails and is dismissed with costs. 

P.R.N. Appeal dismissed. 
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applicant is personal to himself. 

Appeals by Special Leave from the judgment and Order dated the 2nd May, 
^955? of tbo Allahabad High Court in Civil Revision Nos. 881 and 882 of 1952. 

S.ff. Andley, Rameshwar Nath and P.L. Vohra, Advocates of Mjs. Rajinder Narain 
& Co. for Appellant (m C.A. No. 253 of 1961) and Respondent No. 2 (in 
C.A. No. 254 of 1961). 

S.P. Varma, Advocate, for Appellant (in C.A. No. 254 of 1961) and Respon- 
dent No. 2 (in C.A. No. 254 of 1961). 

C. B. Agarwala, Senior Advocate (C. P. Lai, Advocate, -with him), for Respon- 
dent No. I (in both Appeals). 

The Judgment of the Court was delivered by 

Shah; J . — \^ijay Pratap Singh (hereinafter called the plaintiff) — a minor 
— ^by his next friend Pandit Brij Mohan Misir filed a petition in the Court of the 
Subordinate Judge, Faizabad, for leave to sue in forma pauperis for declaration of 
title to the Ajodhya Raj and accretions thereto and for possession and mesne profits 
foi three years prior to the suit. The petition was rejected by the Subordinate 
Judge because, in his view, it disclosed no cause of action. An application by 


• C.As. Nos. 253 and 254 of 1961. 


19th January') 1 ^ 62 . 


DUKH HARAN NATH SINGH (Shah, J.). 
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Ramjiwan Misir— father of the plaintiff— who was impleaded as the second defen- 
dant, to be transposed as a petitioner was also rejected by the Subordinate Judge. 
The plaintiff and Ramjiwan Misir applied to the High Court- of Judicature at Allaha- 
bad in the exercise of its revisional jurisdiction against the orders rejecting their 
respective petitions but -without success. They have with Special Leave appealed 
to this Court against the orders passed by the High Court. 

The case set up by the plaintiff in his petition was briefly this. Maharaja 
Sir Man Singh, holder of the Ajodhya Raj was a Taluqdar in lists I, II and V of 
the Oudh Estates Act I of 1869. He died in 1870 and the Raj de-^olved upon his 
daughter’s son Maharaja Pratap Narain Singh ^vho died on gth November, 1906 
leaving tiim survi-ving two Mdows — Suraj Kumari and Jagdamba Devi — and no 
lineal descendant. A MU alleged to be executed by Maharaja Pratap 'Narain 
Singh on 20th‘July, 1891 was set up but it was void and ineffective because, firstly, 
it was procured by undue influence, coercion and fraud practised upon the testator, 
and secondly, it created a line of succession contrary to law. Accordingly on the 
death of Maharaja Pratap Narain Singh the Raj devolved upon Maharani Suraj 
Kumari— the senior widow — and on her death in 1927 upon Maharani Jagdamba 
Devi, and on the death of the latter on i8th June, 1928 upon Ganga Dutt Misir, 
gradfather of the plaintiff. Ganga Dutt Misir died in 1942 and the estae devolved 
upon his son Ramjiwan and his grandson, the plaintiff as coparceners in a Hindu 
joint family. Even if the MU was valid and effective “ the terms thereof along with 
Maharaja Pratap Singh’s other acts and declarations had the effect of taking the 
estate out of the purview of Act I of 1869 Mth the result that Maharani Jagdamba 
Devi enjoyed the property in suit with a Ufe estate therein, and on her death on 
1 8th June, 1938 the entire property in suit vested in Ganga Dutt on who^e death 
the plaintiff and defendant No. 2 became owners of the entire property in suit as 
their joint ancestral property”. Defendant No. i — ^Dukh Haran Singh — claimed 
to be adopted as a son by Jagadamba Devi on 12th February, 1909 but the claim 
was “ utterly false, fictitious and untrue ” for the reasons set out in the partition, 
and the Raj was in the mongful possession of the first defendant — Dukh Haran 
Singh. 

The plaintiff aUeged that his father Ramjiwan Misir was “ detained and con- 
fined ” by the first defendant and was unable to join the plaintiff in the petition. 

The first defendant Dukh Haran Singh resisted the petition inter alia contending 
that it did not disclose a cause of action and that, in any event, the claim made by 
the plaintiff was barred by the law of limitation. 

InitiaUy Ram Jiwan Misir supported the'will and the plea of adoption set up 
by the first defendant, but by an application dated 2fst April, 1951 prayed that 
he be transposed as a petitioner submitting that his previous statement was procured 
by coercion and contained averments which were untrue. Ramjiwan was directed 
to pay the Court- fee payable on the plaint within ten days and in default of pay- 
ment, his application was to stand drimissed. Ramjiwan did not pay the Court- 
fee as directed but on 23rd July, 1951, he again applied for being tansposed as a 
petitioner in the petition for leave to sue in forma pauperis filed by the plaintiff. 
Holding that it did not disclose a cause of action the Subordinate Judge rejected 
Ae petition of the plaintiff. The Subordinate Judge observed that there^ was noth- 
ing in the petition to show how the disputed estate came to be governed by the rule 
of :^eritance under the Hindu Law and, in any event, there was nothing in the 
petition to support the plea that the estate had lost its impartible character, and 
that e-vcn if in view of the allegations contained in para 12 of the petition it be held 
that the estate came to be governed by the ordinary Hindu Law, it did not become 
a partible estate which the plaintiff could- inherit, so long as his father Ramjiwan 
was alive. The petition filed by- Ramjiwan Misir was then taken up for hearing- 
and was also rejected because, in the view of the learned Judge, “ no useful purpose 
would be served ” by transposing Ramjiwan Misir as co-plaintiff when the appli- 
^tion filed by the plaintiff was held to be defective and liable to be rejected under. 
vJrder 33, rule 5 (d) of the Code of Civil Procedare. 
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Against the two orders passed by the Subordinate Judge the plaintiflf preferred 
Revision Application No. 881 of 1952 and Ram Jiwan preferred Revision Petition 
882 of 1952. The High Court rejected the petition of the plaintiff holding that 
on the death of Ganga Dutt in 1942 the estate would devolve upon Ram Jiwan 
Misir albne according to the rule of impartibility which governed the devolution 
of the estate. The High Court also observed that there was nothing in the petition 
to show that Ganga Dutt succeeded to the estate “on the basis of his being the nearest 
male reversioner rmder the Ordinary Hindu Law ”, and that it was unnecessary 
to consider whether the will by Maharaja Pratap Narain took out the estate from 
the operation of the Act, “ because the plaintiff did not rely upon the will and what- 
ever the plaintiff had stated in the petition in connection with the wiU was simply 
by way of answer to what might be contended by the defendant in the suit.” Deal- 
ing with the petition of Ram Jiwan Misir the High Court observed that : 

“ By an application to sue in forma pauperis the applicant prays for a relief personal to him ,elf 
and therefore nobody else can be properly made a co-appheant. There is no direct provision 
which provides that a Court should transpose a party from one side to the other. Order 1, rule 
10, gives the power to the Court to strike out or add the names of parties when it appears that he 
has been improperly joined or that he ought to have been joined or his presence before the Court 
would be necessary in order to enable the Court effectively and completely to adjudicate upon 
and settle all the questions involved in the suit. The provisions of this rule will not apply to the 
proceedings on an appiicaiion for permission to sue as a pmper."- 


We are unable to agree with the view of the High Court that the petition filed 
by the plaintiff did not disclose a cause of action, or that Order i , rule i o of the Code 
of Civil Procedure cannot property be resorted to for transposing a party in a peti- 
tion for leave to sue in forma pauperis. The plaintiff had by his plaint set up an al- 
ternative case. In the first instance, he pleaded tliat the will alleged to be executed 
by Maharaja Pratap Narain on 20th July, 1891, was “void and ineffective ” and 
the estate devolved upon Ram Jiwan and the plaintiff as members of a coparcenary : 
alternatively, he pleaded that even if the will was valid, by the terms thereof and 
by the otlier acts and declarations of Maharaja Pratap Narain Singh, the estate 
was taken out “ of the purview of Act I of 1869 ’’ and on the death of Maharani 
Jagadamba Devi the property devolved upon Ganga Dutt, the nearest reversioner 
under the Hindu law and on his death it devolved upon the plaintiff and upon his 
father Ram Jiwan Misir. 

Order 33 of the Code of Civil Procedure prescribes the procedure for institution 
•of suits by paupers. Rule 2 provides what particulars a petition for permission 
to sue in forma pauperis shall contain and rule 3 sets out the mode of presen- 
tation of the petition. Rule 4 authorises the Court to examine the applicant or 
his agent regarding the merits of the case and the property of the applicant. 
Rtde 5 provides : ^ 

“ The Court Shall reject an application for permission to sue as a pauper — 

(а) where it is not framed and presented in the manner prescribed by rules 2 and 3 , or 

(б) where the applicant is not a pauper, or 

(e) where he has, within tivo months next before the presentation of the application, disposed 
of any property fraudulently or in order to be able to apply for permission to sue as a pauper, or 

(d) where his allegations do not show a cause of action, or 

(e) where he has entered into any agreement with reference to the subject-matter of the pro- 
posed suit under which any other person has obtained an interest in such subject-matter.” 

Where the application is not rejected on the grounds set out in rule 5, the Court 
has under rule 6, to proceed, after giving notice to the opposite party and the Govern- 
ment Pleader, to receive such evidence as the apjjficant may adduce in proof ofhis 
pauperism. By rule 7 the Court is authorised to consider whether the applicant is not 
subjTCt to any of the prohibitions specified in rule 5. The Court is enjoined to 
reject a petition where the prohibitions mentionecl in clauses (a) to («) of rule 5 
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exist. Even if the petition is not so rejected at the hearing of the petition, if the 
Court is satisfied as to the existence of these prohibitions it may be dismissed under 
rule 7- - . ; 

It does not appear that any objection was raised as to the existence of prohibi- 
tions (c) and (d) set out in rule 5, and the Subordinate Judge disallowed the objec- 
tion that the petition was not framed and presented as prescribed by rules 2 and 3. 
He did not consider the question whether the plaintiff was a pauper. He rejected 
tlie application only on the ground that it did not show a cause of action, and the 
High Court confirmed the order also on that ground. By the express terms of 
rule 5, clause [e) the Court is concerned to ascertain whether the allegations made 
in the petition show a cause of action. The Court has not to see %vhelher the claim 
made by the petitioner is likely to succeed ; it has merely to satisfy itself that the 
allegations made in the petition, if accepted as true, would entitle the petitioner to 
the relief he claims. If accepting those allegations as true no case is made out for 
granting relief no cause of action would be shown and the petition must be rejected. 
But in ascertaining whether the petition shows a cause of action the Court does not 
enter upon a trial of the issues affecting the merits of the claim made by the petitioner. 
It cannot take into consideration the defences wluch the defendant may raise upon 
the permits ; nor is the Court competent to make an elaborate enquiry into doubtful 
or complicated questions of law or fact. If the allegations in the petition, pritna 
facie, show a cause of action, the Court cannot embark upon an enquiry whether 
the allegations are true in fact, or whether the petitioner will succeed in the claim 
made by him. By the Statute, the jurisdiction of the Court is restricted to ascertain- 
ing whether on the allegations a cause of action is shown : the jurisdiction does not 
extend to trial of issues which must fairly be left for decision at the hearing of the 
suit. 


W e do not propose to express any opinion on the question whether on the death 
of Jagdamba Devi the estate devolved under section 22 (10) of Act I of 1869 upon 
Ramjiwan Misir and the plaintiff as members of a coparcenary. Even if that 
claim is inconsistent with the words of section 22 (10) of Act I of 1869 on which 
the plaintiff himself relies, the plaintiff had an alternative claim that the estate 
had become non-taluqdari by virtue of the will and “ the acts and declarations ” 
of Maharaja Pratap Narain. In support of this claim, section 15 of Act I of 1869, 
before it was amended by U.P. Act III of 1910 is relied upon. At the time when 
Maharaja Pratap Narain died, section 15 of the Act stood as follows : — 

“If any taluqdar or grantee shall heretobefore have transferred or bequeathed, or if any taluqdar 
or grantee or his heir or legatee shall hereafter transfer or bequeath, to any person not being a taluqdar 
or grantee the whole or any portion of his estate, and such person would not have succeeded accorduig 
to_ the provisions of this Act to the estate or to a portion thereof if the transferor or testator had died 
^vithout having made the transfer and intestate, the transfer of and succession to the property so 
transferred or bequeathed shall be regulated by the rules which would have governed the transfer 
of and succession to such property if the transferee or legatee had bought the same ftom a person 
not being, a taluqdar or grantee.” 

It is true that by section 8 of Act III of 1910, the section has been substantially 
modified and reads as follows : — 

If any taluqdar or grantee, or his heir or legatee, shall heretofore have transferred or bequea- 
uied, or if any taluqdar or grantee, or his heir or legatee, shall hereafter transfer or bequeath the whole 
or an>^ortion of his estate to any person who did not at the time when the transfer or bequest 
took effect belong to any of the classes specified in section 14, the transfer of and succession to the 
property so transferred or bequeathed shall be regulated by the rules which would have governed the 
transfer of and succession to such property if the transferee or legatee had bought the same from a 
person not bemg a taluqdar or grantee, heir or legatee.” 

By section 21 of the Amending Act III of 1910 a partial retrospective operation 
was given to the amended section. The retrospective operation was limited by 
tlm Proviso which enacted that nothing contained in the amending secdon shall 
affect suits pending at the commencement of the Amending Act, or shall be deemed 
to vest in or confer upon any person any right or title to any estate, or any portion 
thereof, or any interest therein, which is, at the commencement of the Amending 
Act, vested in any other person who would have been entitled to retain the same if 
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the Amending Act had not been passed, and the right or title of such other person 
shall not be affected by anything contained in the said section. 

Mr. Agar^valla, appearing on behalf of the first defendant Dukh Haran Singh, 
has contended that in view of the retrospective operation given to section 15, as 
amended, the claim of the plaintiff that the taluqdari character of the estate is 
destroyed has no force and he has invited our attention to two decisions of the Oudh 
Chief Court in Kaur Mageshar Sahai v. Shiam Bahadur and others\ and Mohammad 
AH Khan v. Kisar AH Khan^. But wc need express no opinion on the correctness 
or otherwise of these decisions. An enquiry whether by virtue of certain provisions 
of the statute on which the first defendant relies, the plaintiff may not be entitled 
to the estate is, as already observed, not contemplated to be made in considering a 
petition for leave to sue in forma pauperis. The true effect of the amended section 
15 of the Oudh Estates Act, I of 1869, is a complicated question of law which the 
Court will not proceed to determine in ascertaining whether the petition for leave 
to sue discloses a cause of action. 

The High Court, in our j'udgment, was in error in observing that there was 
nothing in the plaint to show that Ganga Dutt succeeded to the estate because he 
was the nearest male reversioner under the ordinary Hindu Law. The plaintiff 
has emphatically made that assertion : whether the claim to relief on the basis 
of that assertion was justified must be adjudicated at the trial of the suit, and not in 
deciding whether the plaintiff should be permitted to sue in forma pauperis. 

We are also of the view that the High Court was in error in holding that by an 
application to sue in forma pauperis, the applicant prays for relief personal to himself. 
An application to sue in forma pauperis, is but a method prescribed by the Code for 
institution of a suit by a pauper without payment of fee prescribed by the Court- 
fees Act. If the claim made by the applicant that he is a pauper is not established 
the application may fail. But there is nothing personal in such an application. 
The suit commences from the moment an application for permission to sue in forma 
pauperis as required by Order 33 of the Code of Civil Procedure is presented, and 
Order r, rule 10 of the Code of Civil Procediure would be as much applicable in 
such a suit as in a suit in which Court-fee had been duly paid. It is true that a 
person who claims to join a petitioner praying for leave to sue in forma pauperis must 
himself be a pauper. But his claim to join by transposition as an applicant must 
be investigated ; it is not liable to be rejected on the ground that the claim made 
by the original applicant is personal to himself. In our view, the orders passed by 
the High Court in both the revision applications must be set aside. 

Before parting with the case, we must take notice of the unsatisfactory progress 
this litigation has made since it was instituted nearly twelve years ago. We regret 
to observe that the petition filed in July 1950 for leave to sue in forma pauperis was 
not disposed of by the Subordinate Judge for two years and it took the High Court 
three years to dispose of the Revision Petitions againt the order of the Subordinate 
J’udge. The proceedings were further held up even after Special Leave was granted 
by this Court in March, 1957, for nearly five years before the appeal could be heard. 
This Court had ordered that the hearing of the appeals be expedited and heard 
on cyclostyled record but the record was not made ready for a long time. We also 
find that a large number of documents were included in the books prepared for use 
of the Court to which no reference was made at the Bar during the course of the 
blearing. We trust that the case will be taken up for hearing with the least practi- 
cable delay and disposed of according to law. 

The appellants in the two appeals will be entitled to their costs both in this 
Court and the High Court. The costs of the trial Court will be the cost in the 
cause. 

V.S. Appeals allowed. 


1. A.IR 1922 Oudh 231. 


2. \.I.R. 1928 Oudh 67. 
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THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present : — S. K. Das, M. Hidayatullah and J. C. Shah, JJ. 
Messrs. Soorajmull Nagarmull , . Appellant* 


The Commissioner of Income-tax (Central), Calcutta, etc. . . Respondent, 

Constitution of India (1950), Article 136 — Appeal by Special Leave against order of Income-tax Tribunal 
after dismissal of application to High Court for order requiring the Tribumd to state a case — Re-appraisal of , 
■evidence — Powers. 


In appeals by Special Leave against the order of the Income-tax Tribunal after applications to 
the High Court for orders requiring the Tribunal to state a case under section 66 (2) of the Income-tax 
Act were dismissed, the Supreme Court would not ordinarily enter upon a re-appraisal of evidence 
•on which the order of the Court or Tribunal if founded. It makes no difference whether an appeal 
is filed also against the order of the High Court refusing to call for a statement of the case. The 
Legislature has expressly entrusted the power of appraisal of evidence to the Taxing Authorities, 
and the decision of those authorities would ordinarily be regarded as final. This is not to say ^tat 
in a proper case the Supreme Court may not, in the interest of justice when occasion demands it 
review the evidence. The power of the Supreme Court under Article 136 of the Comtitution is not 
restricted ; but it is only in very exceptional cases that the Court enters upon appraisal of evidence 
an appeals filed with Special Leave. 

[In the instant case there were no such exceptional circumstances.] 


Appeals by Special Leave from the Judgment and Order dated the 20th March, 
^957 j of the Income-tax Appellate Tribunal (Calcutta Bench) in I.T.A. Nos. 7225 
and 7341 of 1954-55. 

R. J, Kolah, D. H. Dwarkadas and B. P. Maheshwari; Advocates, for Appellant 
(In G.A. No. 238 of 1961) and Respondent (In C.A. No. 239 of 1961), 

R, ft. Rajagopal Sastri, Senior Advocate, {D, Gupla, Advocate, with him), for 
Respondent (In G.A. No. 238 of 1961) and Appellant (In G.A.No. 239 or igbi). 


The Judgment of the Court was delivered by 

Shah, J.— The assessees and the Commissioner have preferred appeals against 
the order of the Tribunal passed under section 33 (4) of the Indian Iircometex 
Act, after their applications to the High Court of Calcutta for orders reqmrmg e 
Tribunal to state a case under section 66 (2) were dismissed. 

Counsel for the assessees contends that even if his appeal against the ordei ^ 
the High Court under section 66 (2) fails on the merits, this Comt has po'\\er 
■consider their appeal against the order of the Tribunal. This Court in ctn 
Prasad Chhokhani v. The Stite of Bihar\ in dealing with cases where agamrt jiie oraer 
passed by a Tax Tribunal, without appeaUng against the order of the High <-.ourc 
refusing to call for the statement of the case set out the practice as follows . 


J Where the aggrieved party approaches the High Court under a 

order callmg for a statement of the else and the High Court rejects ‘he application, this Court rn ex^c s 
of Its powers under Article 136 will not ordinarily allow the order of the High Comt ^ 
y entertaining an appeal directly against the order of the Tribunal. Such ex P- (.ompetent 

inadvisable where the result may be conflict of decisions of .ug decision of 

scheme of'the taxing statutes is to avoid such a conflict by . ® provided by 

thpcfT”®' ^“'^ftorities on questions of fact final subject to appeal, j. pp questions 

and the decision ofthe High Court subject to appeal to this Court final on ques 


. . ^ , (b) This rule does not bar the Court granting Special Leave where ci^urn|anc^ 

Trfh ’ ^ Dhakeswari Cotton Mills, Ltd. v. Commissioner of Income-ta.x, count of 

violated fundamental rules of justice or as in Baldev Singhs toe , w^ere o^^ 

■con»;^ circumstances over which the aggrieved party has no control the H g of the party 

consider the application for calling for a statement of the case on the merits, and the rig P 

approach the High Court was thereby lost. _ 1 ot all 

Counsel for the assessees contended that in Chhokhani s case, no • I 

jas filed by the assessees against the order of the High Court and t P — 

* C- As, Nos. 238 and 239 of 1961. 

^3 j T^|962) 1 S.C.J. 138 ; (1962)2S.C.R. 276 : 


19th February, 1962. 


vSl s5tt! 512^-1‘(1961) 1 SlC.R. 482. 
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that case is inapplicable in a case where the aggrieved party 'has appealed against 
the order of the High Court as well as against the order of the Tribunal. It is true 
that in the case before us appeals have been filed against the order of the Tribunal 
deciding the appeal under section 33 (4) of the Indian Income-tax Act as well 
as the Older of the High Court under section 66 (2) refusing to require the Tribunal 
to state a case ; but we fail to see any distinction in principle between a case in 
which in appealing against the order of the Tribunal no appeal is filed against the 
order of the High Court, and a case in which an appeal is filed against the order 
of the Ti'ibunal as well as against the order of the High Court and the latter appeal 
is dismissed because it has no merit. 

Counsel has not invited our attention to any special or exceptional ciicum- 
stanccs in this case. We have heard elaborate arguments on behalf of the assesees 
and the Commissioner on their respective contentions and for reasons already set 
out are of opinion that no case is made out for calling for a statement of the case 
from the tribunal. If we proceed to hear the appeal against the order of the Tri- 
bunal after upholding the order of the High Court that no question of law arose 
out of the order of the Tribunal, it would be a departure from the well-settled rule 
that -we ordinarily do not in exercise of our jurisdiction under Article 136, enter 
upon a re-appraisal of the’ evidence on which the order of the Court or Tribunal 
is founded. The Legislature has expressly entrusted the power of appraisal of 
evidence to the Taxing Authorities, and the -decision of those authorities woulcL 
ordinarily be regarded as final. This is not to say that in a proper case this Court 
may not, in the interest of justice when .occasion demands it, review the evidence. 
The power of this Court under Article 136 is not restricted ; but it is only in very 
exceptional cases that this Court enters upon appraisal of evidence in appeals filed’ 
with Special Leave and this case does not disclose any such exceptional 
circumstances. 

On this ground the Appeals Nos. 238 and 239 of 1961 filed by the assessees 
and the Commissioner against the order of the Tribunal ,must fail and are 
dismissed with costs. One hearing fee. 

K.S. Appeals dismissed^ 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — P. B.JGajendragadkar, K. N. Wanchoo and K. G. Das Gupta, JJ- 
Life Insurance Corporation of India and others . Appellants* 

V. 

Sunil Kumar Mukherjee and others . . Respondents. 

Life Insurance Corporation Act {XXXI of 1956), {as amended in 1957), sections 11 (1) and (2) and 49^ — 
Scope and effect of- — Power of Corporation to frame Regulations in respect of Field Officers — Life Insurance Cor-' 
poration Field Officers {Alteration of Remuneration and other Term and Conditions of Serivee) Order 1957, Clause- 
10 (a) and {b) — Scope — Non-compliance — Effect on validity of order of termination of service of officer — Life 
Insurance Corporation {Staff) Regulations (1958), clause 5 of paragraph 4 {h) of the order of Alanaging 
Director, L.I.C. dated 2nd February, 1957 — Scope. 

. The scheme of section 11 (1) of the Life Insurance Corporation Act is that tvith the transfer of 
the controlled business from the insurer to the Corporation, the employees of the former became the 
employees of the latter, but they were governed by the same terms and conditions until altered by 
the latter. Under section 11 (2) ofthe Act as modified in 1957 the Central Government is given the 
power to alter (whether by-way of reduction or otherwise) the remuneration and the other terms 
and conditions of service to such extent and in such manner as it thinks fit. If the alteration made 
by the Central Government is not acceptable to them, they are entitled to leave the employment of 
the Corporation on payment of compensation as provided by section 11 (2). 

The Life Insurance Corporation Field Officers (Alteration ofRemuneration and other Terms and 
Conditions of Service)'Order, 1957, issued by the Central Government on 30th December, 1957 in 
exercise ofthe powers conferred on it by section 1 1 (2) of the Act was confined in its operation to the 
officers ofthe Insurers known as “Field Officers” (subsequently changed into “ Development Officers 


* (C.As. Nos. 909 to 923 of 1963)., 


22nd November, 1963. 


1 ] 


L.i.C. OF INDIA V. t>.K. MUKHERJEE {Gajendragadkar, /.)• 


2 75 


in 1962) and was intended to prescribe the terms and conditions of service of Development Officers- 
who had become employees of the Corporation under section II (I) of the Act. If any action is 
intended to be taken in respect of such officers for teimination of their services, it must be taken 
under Clause 10 (a) or 10 (b) ; but in either case an opportunity of showing cause against the order 
proposed to be taken must be given to the officer concerned and an inquiry has to be held. 


The Regulations framed by the Corporation under section 49 of the Act read with clause 1 1 of 
the Order, which partake of the character of Rules framed under section 48 of the Act must be con- 
sistent with the Act, and if they are found to be inconsistent either with section 1 1 (2) of the Act or 
with the order of the Central Government under section 11 (2), they must be held to be invalid. There- 
fore any order issued by the Corporation terminating the services of any Development Officer which 
does not conform to and is not in accordance with either clause 10 (a) or 10 (b) of the Order must be 
held to be invalid. Although the order of termination purports to be made under the circulars 
issued by the Managing Director ofthe Life Insurance Corporation on 30th Septembr, 1957, and 2nd 
December, 1957, and made a part ofthe Regulations by treating them as Anne\ures to the Regula- 
tions, these circulars are without any authority in law and therefore the orders of termination of 
sen'ices cannot be sustained under these circulars. 

It has also to be noted that what the Regulation authorised the Corporation to do in respect of 
the Field Officers was merely to determine his salary in the category of such officers. It would not be 
open to the Corporation to require an officer to accept an assignment in a lower or different category'. 
An order oftermination of services because an officer refused to take an assignment in a lower or diffe- 
rent category cannot be justified and must be held invalid. 

Appeal from the Dudgment and Orders dated 26th July and 1st August, 1962, 
of the Calcutta High Court in Appeals from Original Orders Nos. 288 and 274 
to 276, 278, 280, 279, 281, 273, 272, 271, 270, 269, 282 and 292 of 1961. 

ff.K Saiiyal, Solicitor-General of India, {SJ. Banaji, Prasanta Kumar Ghose 
and K.L. Hathi, Advocates with him), for Appellants (In all the appeals). 

B. Sen, Senior Advocate {Said Kumar Datta and Sukumar Ghose, Advocates, 
with him, for Respondents Nos. 1 to 15 (In all the Appeals). 


The Judgment of the Court was delivered by 

Gajendragadkar, y.-- This is a group of 15 appeals which raise a common quess 
tion about the validity of the orders passed by the appellant Life Insurance Corpora- 
tion of India terminating the services of its employees who are the respondents in 
these appeals. The facts which give rise to the present disputes between the parties 
in all the 15 cases are substantially similar, and so, it would be enough if we state 
the relevant facts in one of these cases. One of the respondents is Sunil Kumar 
Mul^erjee. He was in the insurance line since June, 1941 and had been confirmed 
in his service by the Metropolitan Insurance Co., Ltd., in March, 1950. Since 
about 1953, he had been working as Inspector of the said Company, and since ^th 
March, 1955, he was holding the appointment as Inspector at Barrackpore. The 
^pellant which took over the controlled business of the Metropolitan I^urMce 
Ltd., terminated the services of Mukherjee by an order passed on 16th October, 
^ The respondent then moved the Calcutta High Court under Article 226 o ^ 
the Constitution and prayed for a writ of certiorari or other appropriate writ or oroei 
quashing the said impugned order of discharge passed against him. Sinha, J ., wno 
heard the writ petition allowed the petition and directed that a writ in the nature o 
certiorari quashing and^r setting aside the impugned order be issued. A tu^er 
Jnt m the nature of mandamus was also issued directing the respondents to he 
Petition not to give effect to the said impugned order. To the petition mod by the 
respondent, he had impleaded eight respondents, the principal amongst them being 
he appellant Corporation and the Union of India. 

Aggrieved by the decision of Sinha, J., the appellant preferred 
hnder the Letters Patent before a Division Bench of the said High Court. Po^e UJ. 
^d Debabrata Mukherjee, J., who heard the Letters Patent Appeal substantially 
areed with the view taken by Sinha, J. and confirmed the ^ 

Tie appellants then applied for and obtained a certificate of ® 

Court Md it is with the said certificate that they have come 

appellants have brought to this Court the G^eral 

Z question which has been raised by the S t the 

behalf of the appellants is that the Higli Court was m error in holding that the 

SCI— 35 
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fall under section 1 1 (2) if as a result of tjlie alteration made by the Central Govern- 
ment any employee does ilot want to work with the Corporation, he is given the 
option to leave its employment on payment of compensation provided by the last 
part of section 11 (2). Thus, the scheme of the two sub-sections of section 11 is 
clear. The employees of the insurers whose controlled business has been taken 
over, become the employees of the Corporation, then their terms and conditions of 
service continue until they are altered by the Central Government, and if the altera- 
tion made by the Central Government is not acceptable to them, they pe entitled 
to leave the employment of the Corporation on payment of compensation as pro- 
vided by section 11 (2). 

After the Corporation took over the controlled business of insurers under the 
Act, two circulars were issued by the Managing Director, the first on 30th September, 
1957 and the second on 2nd December, 1957. These circulars need not detain us 
dt this stage, because, by themselves, they were without any authority in law. How- 
ever. we would have occasion to refer to the second circular later on. 

On 30th December, 1957, an order was issued by the Central Government in 
exercise of the powers conferred on it by section 11 (2) of the Act. This order was 
issued on blue paper and has been described by the High Court as the ‘ blue order 
We will refer to this order as ‘ the order ’ in the course of this judgment. This 
order was issued bepause the Central Government was satisfied that for the purpose 
of securing uniformity in the scales of remuneration and the other terms and condi- 
tions of service applicable to certain classes of employees of insurers, it was necessary 
to clarify the position by making specific and clear provisions in that behalf. The- 
object of the oj^der was to secure the interests of the Corporation and its policy- 
holders by making a reduction in the remuneration payable to the employees 
governed by the order, and effecting a revision of the other terms and conditions 
applicable to them. This order was confined in its operation to the officers of the 
insurers who were known as ‘ Field Officers ’, and so. the order was named as the 
Life Insurance Coloration Field Officers’ (Alteration of Remuneration and Other 
Terms and Conditions of Service) Order, 1957. It consists of 12 clauses. Clause 2 
defines inter alia, a Field Officer. In 1962, the designation ‘ Field Officer ’ was. 
changed into a ‘ Development Officer ’, though curiously enough the title of the- 
Order still refers to the Field Officer and does not incorporate a consequential amend- 
ment in the said designation. The definition of the ‘ Development Officer ’ shows 
that it takes in a person however he was designated before the appointed day if he* 
was wholly or mainly engaged in the development of new life insurance business- 
for the insurer by supervising, either directly or through one or more intermediaries, 
the work of persons procuring or soliciting new life insurance business, and who was. 
remunerated by a regular monthly salary, and who has become an employee of the 
Corporation under section 1 1 of the Act. This definition excludes certain categories, 
of employees to which it is not necessary to refer. It is thus clear that the Order 
was intended to prescribe the terms and conditions of service in respect of Develop- 
ment Officers who had become employees of the Corporation under section 11 (1)' 
of the Act. Clause 3 of the Order prescribes the duties of the Development Officer. 
Clause 4 prohibits the Development Officeis from engaging themselves in certaiir 
activities. Clause 5 provides for the scales of pay and allowances. Clause 6 deals 
with the matter of leave and retirement, and provides that in the matter of leave 
and retirement, Development Officers shall be governed by the Life Insurance- 
Corporation (Staff) Regulations, 1960, as amended from time to time. Clause 7 
provides for increments, and clause 8 deals with new business bonus, while clause 9 
refers to promotion of Development Officers. Clause 10 is relevant for our purpose 
and must be set out in full : 

■ 10. Penalties and teitnination of scnice : 

(fl) In case of unsatisfactory performance of duties by Development Officer or if a Develop- 
ment Officer show's negligence in his work or is guilty of misconduct or is otherwise incapable of dis- 
charging his duties satisfactorily, his remuneration may be reduced or his services may be terminated 
after giving him an opportuhity of showing cause against the action proposed to be taken in regard! 
to him and after conducting such enquiry as the Corporation thinks fit. 
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(6) The services of any Development Officer may, with the prior approval of the Chairman 
of the Ctorpo'ration, be terminated without assigning any reason after giving the Development Officer 
three months’ notice thereof in writing.” 

Clause 11 prescribes that tbe actual pay and allowances admissible to any Deve- 
lopment Officer under tbe scale of pay specified in paragraph 5 shall be determined 
in accordance with such principles as may be laid down by the Corporation by regu- 
lations made in this behffif under section 49 of the Act. The last clause lays down 
that if a doubt arises as to the interpretation of any of the provisions of the Order, 
the matter will be decided by the Central Government. 

It is thus clear that in regard to the Field Officers subsequently designated 
as Development Officers who became the employees of the Corporation after the 
appointed day, the Order provides a self-contained code in dealing with the material 
terms and conditions of service of the said Officers. In regard to the scales of pay 
and allowances which have been prescribed by clause 5, clause 11 contemplates 
that the actual pay and allowances admissible to any Development Officer will have 
to be determined in accordance with the principles which the relevant regulation 
would in that behalf lay down, and so, in the matter of scales of pay and allowances 
clause 5 read with clause 1 1 has to be co-related with the relevant regulation which 
had to be subsequently framed. In regard to the other terms and conditions of 
service, however, the Order makes specific and clear provisions. That being so, 
there can be no doubt that in regard to the Officers to whom the Order applies, if 
any action is intended to be taken for the termination of their servcies, it has to be 
taken under clause 10 (a) or (b). Clause 10 (a) deals with two alternatives ; it 
empowers the appropriate authority to reduce the remuneration of the Development 
Officer or to terminate his services ; in either case, an opportunity of showing cause 
against the action proposed to be taken has to be given to him, and an enquiry has 
to be conducted in the manner which the Corporation may think fit. If the Develop- 
ment Officer shows negligence in his work, or is guilty of misconduct, or is other- 
wise incapable of discWging his duties satisfactorily, the Corporation may reduce 
his remuneration or may terminate his service ; but that can be done only after 
■complying with the conditions prescribed by clause 10 (c). 

Clause 10 (b) empowers the Corporation to terminate the services of the Develop- 
ment Officer without assigning any reason and without holding any enquiry or giving 
him an opportunity to show cause, provided, of course, the order terminating his 
•services is passed with the prior approval of the Chairman of the Corporation. This 
•power can be exercised without complying with clause 10 to) and is independent of it. 
Thus, in the matter of penalties and termination of service, two alternative powers 
-•are conferred on the authority and they are contained in the sub-clauses (a) and (6) 
of clause 10. 

As envisaged by clause 11 of the Order, Regulations were framed in 1958 by 
"the Life Insurance Corporation under section 49 of the Act read with clause 1 1 of 
the Order. These Regulations contain five clauses : the first gives the title of the 
Regulations ; the 2nd defines the Categorisation Order ” which is the same as 
the blue order, as well as the “ Corporation ” and the “ Field Officer ”. Regula- 
tion 3 deals with the conveyance allowance. Regulation 4 provides for the manner 
of fixing the pay of the Development Officer. Regulation 4 (1) lays down that the 
ffiasic pay in the scale of pay prescribed for Field Officers by the Order shall be so 
fixed that the said pay together with tlie dearness allowance and conveyance allow- 
.ance is not less than the total monthly remuneration to which the Officer was enti- 
tled before 31st August, 1956. Regulation 4 (2) provides that where the work of the 
Field Officer has been either below or above the adequate standard, the Corporation 
may fix his basic pay at such stage in the scale as it may think fit. Regulation 4 (3) 
prescribes that in judging a Field Officer’s work, the Corporatioji shall observe the 
■principles contained in the circular issued by the Managing Director on 2nd December 
1957. Regulation 5 provides for the computation of total monthly remuneration 
whieh was paid to the Officer on 31st August 1955. It will be noticed that clause 4 (3) of 
4he Regulations makes the circular issued by the Managing Director on 2nd December, 
1957, a part of the regulation by treating it as its annexure and referring to its 
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provisions for the purpose of determining the remuneration payable to the Deve- 
lopment Officer. That is how the said circular which, when it was issued, had no 
legal authority, has now become valid as a part of the Regulations issued by the 
Corporation under section 49 of the Act read with clause 1 1 of the Order. 

This circular contains five paragraphs. The object of the material provisions 
of this circular is to determine the quality of the work which the Development Officer 
puts in which would afford a basis for fixing his remuneration. Paragraph 4 of tlus 
circular deals with the problem of fitting in the respective Development Officers in 
the pay scales provided by clause 5 of the Order. It consists of eight clauses (a) to 
(/;). In the present appeals, we are concerned with the last of these clauses. Para- 
graph 4, clause (h) reads thus : — ' 

“ If the actual performance is less than 50 % of the revised quota, the cases of such Field Officers 
will be referred to a Committee to be specially appointed in each Zone. The Committee will go 
through the past records of such Field Officers and decide whether they could be continued as Field 
Officers either as Probationers or on substantially reduced remunerations. In the case of those who 
cannot be continued as Field Officers, the Committee will examine whether any of them could be 
absorbed in administration and where this is possible, the Committee will fix the remuneration in 
accordance with the rule to be prescribed. Where the Committee decides that the poor performance 
of a Field Officer was not due to circumstances beyond his control or that he has made no efforts 
and not shown inclination or willingness to work, the services of such Field Officers will be 
terminated.” 

It is clear that paragraph 4 (/t) deals with cases of persons whose actual performance 
is less than 50% of the revised quota, and as such, who are regarded an ineligible 
for fitting in the employment of the Coiporation. Their cases are required to be 
referred to the Committee specially appointed in each Zone, and on examining the 
record of these Officers, if the Committee comes to the conclusion that some of them 
cannot be continued as Field Officers, it may enquire whether any of them could be 
absorbed in administration, and if yes, their remuneration may be suitably fixed : 
if the Committee thought that the poor performance was not due to circumstances 
beyond his control, or that he made no efforts or showed no inclination or willing- 
ness to work, the services of such Field Officer will be terminated. Paragraph S 
deals with the question of Ex-Branch Secretaries and Supervisory Officers, and it 
provides that if their work is found to be unsatisfactory, the Committee may recom- 
mend termination of the services of the officers, concerned. In other cases, the 
Committee will make recommendations as to wliether they should continue such 
Inspectors as Field Officers and if yes, on what remuneration ; or whether their 
services could be utilised in any other capacity in the Corporation, and if yes, on 
what remuneration ? 

The learned Solicitor-General has contented that when the Corporation took 
over the controlled business of insurers in tliis country on the appointed day, it was 
found that a large nurnber of employees in the category of Field Officers were either 
incompetent or unwilling to work efficiently, and so, it was thought desirable, in the 
interests of the Corporation itself and in the interests of the policy-holders, to termi- 
nate their services. That is why a well-devised scheme was framed by the circular 
and adopted in the Regulations laying down principles for determining the efficiency 
of the work done by the said Officers. He urges that by the application of the prin- 
ciple laid down by paragraph 4 (/i) of the circular, it was competent to the Corpora- 
tion to terminate the services of the respondents, and that is what in fact has been 
done in each of the cases before us. In support of this plea, he has relied on the fact 
that paragraph 4 (It) empowers the Coloration to terminate the services of incompe- 
tent Officers and paragraph 5 also gives the same power in respect of Ex-Branch 
Secretaries and Supervisory Officers. The argument is that where cases are dealt 
with under the provisions of paragraph 4 (//) or paragraph 5 of the circular, there 
can be no question of applying the provisions of clause 10 of the Order. 

It is common ground that before terminating the services of the respective res- 
pondents in the group of appeals before us, no enquiry has been held and no oppor- 
tunity has been given to the said officers as required by clause 10 (a) of the Order. 
It is also common ground that the impugned termination of their services has not 
been effected under clause 10 (b) of the Order. The respondents’ contention is that 
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the termination of their services can be brought about only under clause 10 {a) or 
10 (6) of the Order, and since it has not been so brought about, the impugned orders- 
are invalid. On the other hand, the learned Solicitor-General contends' that the 
power to terminate services conferred by paragraph 4 (Ji) of the circular is independent 
of clause 10 of the Order, and the same can be, and has been, validly exercised in the- 
present cases. 

In considering the validity of these rival contentions, it is necessary to bear in 
mind the true legal position about the character of the relevant statutory provisions.. 
It is plain that the provisions contained in section 11 (2) of the Act are paramount 
and would over-ride any contrary provisions contained in the Order or the Regula- 
tions. Subject to the provisions of section 11 (2), the provisions of the Order will 
prevail, because the Order has been issued by the Central Government by virtue 
of the powers conferred on it by section 1 1 (2) itself. The provisions of the Order 
in law partake of the character of the Rules framed under section 48 of the Act. 
Thus next to the provisions of section 11 (2) of the Act will stand the provisions oT 
the Order. Then we have the Regulations issued by the Corporation under section 
49 (1) of the Act. But it must be borne in mind that the power of the Corporation 
to make Regulations is burdened with the condition that these Regulations must 
not be inconsistent with the Act and the Rules framed thereunder, so that if any of the 
provisions contained in the Regulations made by the Corporation under section 49 
are found to be inconsistent either with section 11 (2) or with the Order made by 
the Central Government under section 11 (2), they would be invalid. It is in the 
li^t of this legal position that the problem posed before us in the present appeals 
must be decided. 

We have already noticed that as soon as the Field OflScers or the Development 
Officers became the employees of the Corporation on the appointed day under 
section 1 1 (1), they initially carried with them thein original terms and conditions 
of service, and this state of affairs continued until the Order was issued on 30th 
December, 1957. As we have already seen, the provisions of this Order provide for 
the terms and conditions of service in matters covered by the Order. In regard to 
remuneration, the Order did not completely resolve the problem, but it left the 
determination of the scale of pay and allowances payable to each employee in the 
light of the Regulations which would be framed by the Corporation in pursuance 
. of the authority conferred on it by clause 1 1 of the Order ; but in regard to the ter- 
mination of services of the employees, clause 10 has made a specific provision, 
and wherever the Corporation wants to terminate the services of any Development 
Officer, clause 10 has to be complied with. It is true that paragraph 4 (ft) of the cir- 
cular purports to say that in cases falling under the last part of the said paragraph, 
the services of the Field Officers will be terminated. If the said portion of paragraph- 
4 (ft) is interpreted to mean that it confers on the Corporation an authority to ter- 
minate the services of tlie Development Officer independently of clause 10 of the 
Order, it would be inconsistent with the said clause and would, therefore, be invalids 
We are, however, satisfied that the said portion of para. 4 (ft) really means that in 
cases falling under it, the services of the Officers concerned would be liable to be 
terminated, and that means that the termination of the services of the said Officers 
must be effected in the manner prescribed by clause 10 of the Order. That is how 
para. 4 fft) and clause 10 can be reasonably reconciled. What we have said about 
para. 4 (ft) is equally true about para. 5 of the circular. 1 

In regard to the fixation of remuneration, however, the position is that clause 5 
of the Order fixes the scales of pay and allowances and leaves it to the Regulations 
to lay down the principles in the light of which each individual case should be judged. 
It was, therefore, perfectly competent to the Corporation to adopt the circular issued 
by tlie Managing Director, andln consequence, lay down the principles which should 
be followed in fitting individual Officers into the scheme prescribed by clause 5 of 
the Order. But it is necessary to emphasise that the scope and purpose of fitting 
the Officers obviously is to treat the Officers as continuing to remain in the category 
of Development Officers and prescribe their remunerations accordingly. The toti 
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Rinoimt of remuneration would imdoubtedly be determined in the light of the prln- 
■ciples prescribed by the circular, but under the guise of fitting in a particular Officer 
in the light of tire said principles it would not be open to the Corporation to demote 
the Officer from the grade of Development Officer to a lower grade ; that would be 
beyond the competence of the Regulations. All that the Regulations can purport 
to do is to lay down principles for fixing the actual pay and allowances admissible 
to the Development Officers. That is the direction contained in clause 11 of the 
Order and it is within the limits of the said direction that the principles can be validly 
laid down by the Regulations. After the remuneration is determined in the light 
of the principles laid down by the Regulations, if any Officer is not inclined to accept 
the said altered remuneration* occasion may arise for the Corporation to exercise 
its power under section 11 (2) of the Act and pay him compensation as therein 
contemplated. That, however, is a matter with which we are not concerned in the 
present appeals. What we are concerned with in the present appeals is the validity 
of the orders terminating the services of the Officers on the ground that they are 
found to be incompetent. If the Officers were found to be incompetent in the light 
of the provisions of para. 4 (Ji) of the circular, their services could no doubt be ter- 
minated, but such termination of services must conform to the requirements of 
■clause 10 (a) or (h) of the Order. As we have already seen, it is common ground 
that the impugned orders terminating the services of the respective respondents have 
not been passed in accordance either with clause 10 (u) or 10 (h), and so, they must 
be held to be invalid. 

It is true that in the present proceedings the respondents had claimed relief 
under Article 311 (2) of the Constitution and had in tlieir Writ Petitions challenged 
the validity of the Order and the Regulations. That, howevei, does not disentitle 
the respondents from claiming the same relief on the alternative basis that thou^ 
the Order and the Regulations may be valid, the impugned orders whereby their 
services have been terminated are invalid for the reason that they do not comply 
with clause 10 of the Order. Therefore, we are satisfied that the learned Solicitor- 
•General is not justified in contending tjiat the impugned orders can be sustained 
under para. 4 (It) of the circular which has been adopted by the Regulations as 
annexure thereto. 

There is one more point which has yet to be examined. In regard to the case 
of Haridas Roy who is the respondent in C.A, No. 917 of 1963, the learned Solicitor- 
'General has contended that the order terminating his services is valid either under 
•para. 4 (h) of the circular or under section 11 (2) of the Act. Haridas Roy was 
originally employed by the Hindustan Co-operative Insurance Society Ltd., before 
the appointed day as an Inspector of Agents. After the Corporation took over the 
controlled business of the said Insurance Co., he was appointed as a Field Officer 
under the Order, and the order of his appointment was communicated to him on 
15th February, 1958. It appears that on 9th August, 1958, he was told that his case 
■had been considered by the Zonal Committee and it had been decided to absorb 
him in the office as an Assistant on the emoluments mentioned in the order. Haridas 
Roy declined to accept this assignment and stated that he wanted to continue as a 
Field Officer as before. Thereupon, his services were terminated by an order dated 
18th September, 1958. In this letter, Roy was told that his case had been carefully 
considered by the Zonal Committee and he was offered ex gratia to be absorbed on 
the administrative side as an Assistant ; since he refused to accept that assignment, 
Tiis services were terminated on payment of one month’s salary in lieu' of notice 
less deductions, if any. This letter also told Roy that there were no extenuating 
circumstances in his case and his work was found to be of very poor quality. It 
would be noticed that the' Corporation presumably examined the performance of 
Roy in the light of the principles laid down by the relevant provisions in the circular 
and held that his case fell under the last part of para. 4 (h) of the said ciicular. That 
-only means that having regard to his poor performance Roy became eligible to be 
•dealt with under clause 10 of the Order. It was not open to the Corporation to 
-require Roy to accept an assignment in a lower or different category. What the 
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Regulations authorised to do is merely to determine his salary in the category of 
Development Officers, and so, we do not see how the order terminating his services 
because he refused to take an assignment as an Assistant can be justified. It would 
have been open to the Corporation to fix Roy’s salary at the minimum in the 
grade prescribed by clause 5 of the Order and if he had refused to take it, an occasion 
may have arisen for the operation of section 11 (2) of the Act. Therefore, we are 
satisfied that the case of Roy cannot be distinguished from the cases of other res- 
pondents in the present group of appeals. 

The result is, the orders passed by the High Court are confirmed, and the appeals 
are dismissed with costs. One set of hearing fees. 

P.R.N. — — Appeals dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. L. Kapur, P. B. GAjEtroRAGADKAR and T. L. Venkatarama 
Aiy.ar,JJ. 

Pukhraj . . Appellant* 

V . 

D. R. Kohli, Collector of Central Excise, Madhya Pradseh 

and Vidarbha and another . . Respondents. 

Sea Cusloms Act (VIII of 1878), section 167 (8) — Scope of powers under — Penalty — Limits — Section 178-A — 
Scope. 

Under section 167 (8) ofthe Sea Customs Act it is within the jurisdiction oftheCoUectorofCentral 
Excise to impose a penalty exceeding Rs. 1,000. Where section 167 (8) is found to be applicable 
confiscation of the smuggled goods can be ordered and it is not necessary that the goods are found 
tvith a person who was concerned with their importation. 

Section 178-A of the Sea Customs Act places the burden of proving that the goods are not smug- 
Sled goods, on the person from whose possession the said goods are seized, where it appears that the 
goods were seized under the provisions ofthe Sea Customs Act in the reasonable belief that they are 
smuggled goods. Where that ontis is not discharged the statutory presumption remains imrebutted 
and rmder section 167 (8) of the Sea Customs Act the goods are liable to confiscation. 

Appeal from the Judgment and Order dated the 20th March, 1959, of the 
Bombay High Court at Nagpur in Special Civil Application No. 322 of 1958. 

A.S. Bobde and Ganpat Rai, Advocates, for Appellant. 

G.C. Mathur and P. D. Menon, Advocates, for Respondents. 

The Judgment of the Court was delivered by 

Gajendragakdar, J . — On the 26th July, 1958, the Collector of Central Excise, 
Nagpur, passed an order directing absolute confecation of five bars of gold tveigh- 
ing 290.6 tolas found in the possession of the appellant Pukhraj and imposing 
upon him a personal penalty of Rs. 25,000 under section 167 (8) of Ae Sea Customs 
Act, 1878 read with section 19 ofthe said Act and section 23-A ofthe Foreign Ex- 
change Regulation Act, 1947. Aggrieved by the said order, the appellant filed 
a Writ Petition in the High Court of Bombay at Nagpur under Articles 226 and 
227 ofthe Constitution on the 15th September, 1958. By this petition, the appel- 
lant claimed a Writ of Certiorari or other appropriate writ or order quashing the 
impugned order. It was urged by' him in support of his petition, inter alia, that 
section 1 78-A of the Sea Customs Act was unconstitutional in that it infringed 
the appellant’s fundamental right under Article 1 9 ( i) (J) and (g) of the Constitution. 

It was also urged that on the merits, the said impugned order was not justified by 
the relevant statutory provisions of the Sea Customs Act read with the Foreign 
Exchange Regulation Act. The High Court rejected the appellant’s challenge to 
the validity of section ryS-A and held that the order directing the confiscation of 
five bars of gold was valid. The High Court, however, took the view that the direc- 
tion issued by the Collector of Central Excise imposing a personal penalty of 
Rs. 25,000 on the appellant was invalid and so, the said direction was set aside and 

* C.A.No.511 of 1960. 
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15th March, 1962. 
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a writ issued in that behalf. The appellant then applied for and obtained certifi- 
cate from the said High Court and it is with the said certificate that he has come to 
this Court for challenging the correctness of the order passed by the High Court 
by which the confiscation of gold in question has been held to be valid. 

The main point on -which the certificate was granted by the High Court to 
the appellant was in regard to the constitutional validity of section 178-A. 
That question has, in the meanwhile, been decided by this Court on the 25th of 
September, 1961, in Civil Appeals Nos. 408 to 410 of i960 and other companion 
appeals The judgment of the Constitutional Bench dealing with those appeals 
has upheld the validity of section 1 78-A and so, the principal point which the 
appellant wanted to raise before this Court is now concluded against him. For 
the appellant, Mr. Bobde has, however, urged three other contentions before us- 
in support of his case that the confiscation of gold is not justified. 

Before dealing with these contentions, it is necessary to mention very briefly 
the relevant facts which led to the confiscation of gold. The 'appellant is a gold- 
smith by profession and owns a gold and silver shop at Rajnandgaon in Madhya 
Pradesh. On 25th October, 1956, -vvhilsthe was travelling by the passenger train 
from Calcutta on the Calcutta-c«m-Nagpur route, he was searched at Raigarh 
raihvay station and found to be in possession of five pieces of gold bullion weighing 
290.6 tolas valued at Rs. 29,835 approximately. The said gold was then seized 
by the Officer concerned acting on a reasonable belief that it was smuggled gold 
and notice was issued against the appellant on 20th May, 1957, calling upon him to 
show cause why action should not be taken against him for having contravened 
the notification issued by the Government of India No. 12 (ii)-F. I/48 dated 25th 
August, 1948, under the Foreign Exhange Regulation Act, 1947, read with section. 
23-A of the said Act and section 19 of die Sea Customs Act and punishable under 
item (8) of section 167 of the Sea Customs Act. The Appellant sent a reply and 
thereupon, the Collector of Central Excise held an enquiry. At the enquiry the 
appellant appeared by counsel and examined four witnesses in support of his plea 
that he -was in possession of gold which belonged to him and which was not smuggled 
gold at all. Documentary evidence in the form of account-books was also produced- 
by the appellant in support of his plea. The Collector of Central Excise disbelieved 
the evidence adduced by the appellant and came to the conclusion that the presum- 
ption arising under section 1 78-A of the ^ea Customs Act had not been rebutted by 
the appellant and so, he proceeded to pass the impugned order confiscating gold 
and imposing on the appellant a personal penalty of Rs. 25,000. It is in the light 
of these facts that the tlnee contentions raised by Mr. Bobde fall to be considered in 
the present appeal. 

The first argument raised in support of the appeal is that the consfiscation 
of gold is not justified under section 167 (8) because it has been found by the High 
Court that the appellant is not a person concerned in the offence of importation 
of the said gold. ^ It appears that in dealing with the question as to whether the 
peisonal penalty imposed upon the appellant is valid 01 not, the High Court has 
relied on two considerations. It has held that -the jurisdiction of the officer to- 
impose a personal penalty was confined to the imposition of a penalty only up to 
Rs. 1,000 and no more, and in support of this conclusion, the High Court relied on 
certain observations made by this Court in F. JV. Roj> v. Collector ^Customs, Calcutta- 
This question has been recently consideied by tliis Court in Mli. Ranchhoddas Atmaram- 
& another v. The Union of India & others^, and it has been held that the language in 
item (8) of section 167 is clear and it permits the imposition of a penalty in excess 
of Rs. 1,000 and that must be given effect to whatever may have been the intention 
in other provisions. So, it is elear that the High Court was in error in taking the 
view that under'section 167 (8), it was not within the jurisdietion of the Collector 
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of Central Excise to impose a penalty exceeding Rs. 1,000. The High Court has 
also held that the appellant was not shown to have been concerned with the im- 
portation of the smuggled gold, though he was found in possession of it and this 
finding, according to the High Court, justified the conclusion that a personal penalty 
could not be imposed on him. We are not called upon to consider in the present 
appeal the correctness or propriety of this conclusion because there is no appeal 
by the respondent Collector of Central Excise challenging this part of the High 
Court’s order. Basing himself on the finding of the High Court that the appellant 
was not concerned in the importation of smuggled gold, Mr. Bobde argues that even 
the goods cannot be confiscated under section 167 (8). In our opinion, this agru- 
ment is clearly misconceived. Section 167 (8) clearly provides, inter alia, that if 
any goods, the importation of which is for the time being prohibited or restricted 
by or under Chapter IV of the Act, be imported into India contrary to such prohi_ 
bition or restriction, such goods shall be liable to confiscation. If section 167 (8) 
applies, then there can be no doubt that as soon as it is shown that certain goodg 
have been imported contrary to the statutory prohibition or restriction, they are 
liable to confiscation and the confiscation of the said goods is not based on the fact 
that they are necessarily found with a person who was concerned with their impor_ 
tation. Therefore, once section 167 (8) is held to be applicable, the validity of 
the order directing the confiscation of the smuggled goods is beyond any challengeg 
The next question to consider is whether section 167 (8) applies to the facts of 
this case, and that takes us to the relevant notification issued by the Government 
of India in 1948. This notification imposed restrictions on import of gold and 
silver and it has been issued under section 8 (1) of the Foreign Exchange Regula- 
lation Act, 1947. The effect of this notification, infer alia, is that except with the 
general or special permission of the Reserve Bank, no person shall bring or send into 
India from any place outside India any gold, coin, gold bullion, gold sheets or gold 
ingot, whether refined or not. Thus, bringing into India gold from outside is 
prohibited by this notification unless the said gold is brought with the general or 
special permission of the Reserve Bank. Section 23 of the said Act provides for 
penalty and procedure in respect of contravention of its provisions and of rules> 
orders or directions issued thereunder. Section 23-A provides that without pre- 
judice to the provisions of section 23 or to any other provision contained in the 
said Act, the restrictions imposed by sub-sections (i) and (2) of section 8 shall be 
deemed to have been imposed under section 19 of the Sea Customs Act, and all 
the provisions of that Act shall have effect accordingly, except that section 183 
thereof shall have effect as if for the word “ shall ” therein the word may ’ was 
substituted. It would, thus, be noticed that the combined effct of the aforesaid 
provisions of the two Acts and the relevant notification is that the notification of 
1948 has the force of a notification issued under section 19 of the Sea Customs Act 
and, in consequence, gold imported in contravention of the said notification is 
liable to be seized under section 178 of the said Act and renders the person in posses- 
sion of the said gold liable for proceedings under section 167 (8) of the said Act ; 
and since the matter falls to be considered under the relevant provisions of the Sea 
Customs Act, section 178-A is also applicable. This position is not disputed. 

' Now section 1 78-A places the burden of proving that the goods are not smuggl- 
ed goods on the person from whose possession the said goods are seized, where it 
appears that the said goods are seized under the provisions of the Sea Customs Act 
in the reasonable belief that they are smuggled goods. Once it is shown that 
the goods were seized in the manner contemplated by the first part of section 1 78-A 
it would be for the appellant to prove that the goods were not smuggled goods-; 
and since it has been held by the Collector of Central Excise that the appellant 
had not discharged the onus imposed on him by section 178-A, the statutory pre- 
sumption remained unrebutted and so, the goods must be dealt with on the basis 
that they are smuggled goods. As soon as we reach this conclusion, it follows 
that under section 167 (8) of the Sea Customs Act, the said goods are liable to con- 
fiscation. That is the view taken by the High Court when it rejected the appel- 
lant’s prayer for a writ quashing the order of confiscation passed by the Collector 
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of Central, Excise in respect of the gold in question, and we see no reason to inter- 
fere with it. 

The next argument urged by Mr. Bobde is that certain witnesses whose evi- 
dence was recorded by the Collector of Central Excise in the enquiry befoie him, 
were not produced for cross-examination by the appellant. In our opinion, there 
is no substance in this argument. This complaint relates to the evidence of Anwar, 
Marotrao and his brother Rambhau. These three persons, it is alleged, made 
their statements in the absence of the appellant. It was, however, stated before 
the High Court by Mr. Abhyankar for the Department that Anwar was, in fact, 
examined in the presence of the appellant’s counsel and the appellant’s counsel 
did not cross-examine him. This statement was accepted by Mr. Sorabji who 
appeared for the appellant, and so, no valid complaint can be made that Anwar 
gave evidence in the absence of the appellant and the appellant had no opportunity 
to cross-examine him. Then, as regards Marotrao and Rambhau, their statements 
were intended to show that the appellant’s case that he had got the gold melted 
through them was not true. At the enquiry, the appellant gave up this stand and 
did not adhere to his earlier version that the gold in question had been melted 
with the assitance of the said two witnesses. Since it became unnecessary to consi- 
der that plea because of the change of attitude adopted by the appellant, it was 
-haidly necessary to allow the appellant to cross-examine the said two witnesses. 
Their version on the point was no longer inconsistent with the subsequent case 
set up by the appellant. Therefore, there is no substance in the argument that the 
enquiry held by the Collector of Central Excise was conducted unfairly and the 
procedure adopted at the said enquiry was inconsistent with the requirements 
of natural justice. 

The last contention raised by Mr. Bobde was that there is nothing on lecord 
to show that the seizure of gold from the appellant had been effected by the officer 
concerned acting on a reasonable belief that the said gold was smuggled. It would 
be recalled that section 1 78-A of the Sea Customs Act requires that befoi e the burden 
can be imposed on the appellant to show that the goods in question were not smuggl- 
ed, it has to be shown that tlie goods had been seized under the said Act and in 
the reasonable belief that they are smuggled goods. The argument is that the 
question as to whether there was a reasonable belief or not is justiciable and since 
there is no material on the record to show that the belief could have been reasonable, 
the statutory presumption cannot be raised. In our opinion, this argument is 
not well-founded. There are two broad features of tliis seizure which cannot be 
ignored. The first feature on which the officer relied is supplied by the quantity 
of gold in question. It was found that the appellant was carrying on his person 
five pieces of gold bullion weighing as much as 290.6 tolas. This large quantity 
of gold valued at nearly Rs. 30,000 itself justified a reasonable belief in the mind 
of the officer that the gold may be smuggled. In that connection, it may not be 
irrelevant to remember that the said officer had received postive information in 
the month of September, 1956, regarding the smuggling of gold by the appellant. 
That is why he was intercepted by the officer on 25th October, 1956, at the Raigarh 
railway station at 16.30 hours. Then the other fact on which the reasonable belief 
can be founded is the suspicious circumstances of the appellant’s journey. The 
appellant was found travelling without a Railway ticket and his explanation as 
to how he came to be in the said passenger train is obviously untrue. A person 
carrying a large quantity of gold and found travelling without a ticket may well 
have raised a reasonable belief in the mind of the officer that the gold was smuggled. 
The object of travelling without a ticket must have been to conceal the fact that the 
appellant had travelled all the way from Calcutta at which place the gold must 
have been smuggled. The story subsequently mentioned by the appellant about 
his journey to Tatanagar which has been disbelieved brings into bold belief the 
purpose tvhich the appellant had in mind in travelling without a ticket. After 
all, when we are dealing with a question as to whether the belief in the mind of 
the officer who effected the seizure was reasonable or not, we are not sittihg in appe.al 
over the decision of the said officer. All that we can consider is whether there is 
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ground ^\'hich prima facie justifies the said reasonable belief. That being so, we do 
not think there is any substance in the argument that the seizure was effected with- 
out a reasonable belief and so is outside section 178-A. 

r 

In the result, the appeal fails and is dismissed with costs. 

K.-S. . Appeal dismissed, 
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The Judgment of the Court was delivered by 

Gajendragadkar, J. — ^This appeal is directed against the order passed by the 
Andhra High Court dismissing an application for a Writ filed by the appellants in 
that Court. The four appellants are the Trustees appointed by the Nizam of 
Hyderabad by a Trust-deed executed by him on 14th June, 1954. On the 2nd 
March, 1959, respondent No. i who is the Director of Endo^vments and Joint 
Secretary, Board of Revenue, served a notice on the appellants calling upon them 
inter alia, to register the said Trust under the Hyderabad Endotvment Regulation 
1348-F (1939), and to render accounts of the xame from the date of its inception 
to the date of the notice tvithin a week. , The appellants disputed the authority of 
respondent No. i to issue the said notice and urged that the trust was not governed 
by tlte said Regulation. Thereupon, the first respondent issued an order on 23rd 
March, 1 959 and in pursuance of it, sealed the Pay pffice of the said Trust. Subse- 
quently on the 25th March, 1959, the said seal was removed in pimsuance of the 
order issued by the second respondent, the Government of Andhra Pradesh. The 
appellants then were called upon to produce their books of accounts in order that 
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the first respondent may scrutinise them and ascertain all the relevant facts in res- 
pect of the Trust as required by rule 8 of the Rules framed under the said Regula- 
tion. The appellants were also directed not to operte upon the banks with which 
the moneys of the Trust were deposited and not to spend any sum on the objects 
of the Trust until further orders. 

On 24th March, 1959, appellants 1 to 3 filed the present Writ Petition and prayed 
inter alia that a writ of prohibition and certiorari or other writ or appropriate order 
or direction should be issued in respect of the notice served on them by the ist 
respondent on 2nd March, 1959 and his subsequent order of 23rd March, 1959- 
The 4th appellant was subsequently appointed an additional trustee and was there- 
after added as a petitioner to the said petition on 12th October, 1959. 

In their Writ Petition, the appellants alleged that the said regulation had ceased 
to be operative in Hyderabad by reason of section 6 of Part B States (Laws) Act, 1 95 1 
(III of 1951) which had been extended to Hyderabad as from 1st April, 195L 
Section 6 of the said ,^ct provides that if immediately before the appointed day, 
there was in force in any Part B State any, law corresponding to any of the Acts or 
Ordinances now extended to that State, that shall, save as otherwise expressly pro- 
vided, stand repealed. Amongst the laws extended to Hyderabad by the said Act 
were the Indian Trust Act, 1882, Charitable Endowments Act (VI of 1890) and 
Charitable and Religious Trusts Act (XIV of 19Q0). Subsequently, by Central 
Act II of 1951, the Civil Procedure Code was made applicable to Hyderabad and 
section 92 of the said Code thus applied to proceedings contemplated by it. The 
appellants urged that the aforesaid laws which were thus extended to Hyderabad 
corresponded to the Hyderabad Endotvments Regulation and so, by virtue of the 
provisions of section 6 of the Part B States (Laws) Act, the said Regulation stood 
repealed as from ist April, 1951. According to the appellants, the. said Regulation 
and the Rules framed thereunder were ultra vires also for the reason that they were 
violative of the fundamental rights guaranteed by Articles 14, 19 and 31 of the 
Constitution. It is broadly On these grounds that the appellants based their claim 
for an appropriate writ against both the xespondents. 

On the other hand, the respondents contended that the Regulation and the 
Rules framed thereunder were not' co-extensive with the provisions of the Acts 
which had been extended to Hyderabad by the Part B States (Laws) Act and so, 
section 6 of the Act was inapplicable to them.. The, respondents also - pleaded 
that the said Regulation and the Rules did not contravene any of the fundamental 
rights guaranted by Part III of the Constitution. As to the orders issued by 
irespondent No. i, it was the respondents’ case that the said orders were justified 
.and could not be set aside. 

The High Court held that the order passed by the ist respondent prohibiting 
the disbursement of moneys by the appellants was inappropriate and that the first 
respondent was not justified in directing the seizure of account books and records 
and Taking forcible possession of the same. However, on the main points raised 
by the appellants, the High Court has held that section 6 of the Part B States (Laws) 
Act did not apply and so, the Regulation and the Rules framed thereunder cannot 
be said to have been repealed as from ist April, 1951. The contention raised by 
the appellants, that the said Regulation and the Rules contravened the fundamental 
rights guaranteed by Articles 14, 19 and 31 was likewise rejected. In the result, 

- the High Court dismissed the 'V\Ait Petition filed by the appellants. ' The appellants 
then applied for a certificate to the High.Court, but their application was rejected. 
That is why the appellants moved' for and obtained Special Leave from this Court 
and it is with the Special Leave thus granted to them that they have come to this 
Court by the present appeal. The appeal seeks to raise the same two questions for 
our decision. 

While the appeal was pending in this Court, certain developments took place 
in regard to the trust in question and it is necessary to mention them. It appears 
that on lOth September, 1956, the Muslim Wakf Board, Hyderabad, constituted 
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Tinder section g of the Wakf Act, 1954 (Central Act No. XXIX of 1954), wrote to 
the Secretary of the Trust that in the opinion of the Board, the Trust was a -wakf 
within the meaning of the Wakf Act and that steps should be taken for its registra- 
tion under section 28 of the said Act. For nearly three years thereafter, no step was 
taken to register the wakf nor did the Board pursue its demand that the trust should 
Be registered. In March, 1959, however, the Board sent a further communication 
to the Secretary and called 'upon him to get the trust registered. The appellants 
■did not comply with this requisition. On i8th December, 1 960, the Board purported 
to exercise its authority under section 28 of the Wakf Act and itself caused the regis- 
tration of the trust to be made. The registration so made was published in the 
Andhra Pradesh Official Gazette on 12th January, 1961. Respondent No. .2 
then moved the Andhra High Court by a Writ Petition No. 791 of 1961 for quashing 
the said registration of the Trust. It urged that the trust in question was not a 
wakf and so, the provisions of the Wakf Act were inapplicable to it ; and thus, 
the validity of the registration of the trust became a matter of dispute between the 
Wakf Board and respondent No. 2. 

When this appeal was called on for hearing before this Court on 6th December, 
1961, the learned counsel for both the parties informed the Court about the develop- 
ments in question and stated that the registration of the trust had changed the com- 
plexion of the dispute which made it necessary that this Court should consider the 
nature of the trust and decide whether the registration of the said trust under sec- 
tion 28 of the Wakf Act was valid or not. Meanwhile, on 9th August, 1961, the 
Wakf Board had applied to intervene in the present appeal, so that when the appeal 
was heard by this Court on 6th December, 1961, the appellants, the respondents 
and the Wakf Board were all heard and by consent, an order was passed that the 
appellants should be allowed to ‘urge additional grounds in support of their appeal, 
these grounds being based on the registration of the trust. It was also ordered 
that the Wakf Board be permitted to be added as a party to the appeal, and that 
all the parties should be permitted to file additional statements in the case within 
the time specified. When the parties obtained this order by consent, it was under- 
stood that they would make the inecessary application to the Andhra High Court 
for adjournment of the hearing of the Writ Petition No. 791 of 1961, filed by res- 
pondent No. 2, pending the decision of the appeal in this Court. The result of thip^ 
consent order is that all the points of dispute between the parties would be decided* 
by this Court and so, the final decision of this Court would govern the decision of 
the Writ Petition filed by respondent No. 2 in the Andhra High Court against the 
Wakf Board. In pursuance of the said consent order, the appeal has now come 
before us for final disposal. 

It is common ground that if the trust is held to be a wakf within the meaning 
of the relevant provisions of the Wakf Act and its registration under section 28 is 
found to be valid, the impugned Regulation and the Rules framed thereunder -would 
be inapplicable to the said trust and so, in that event, the appeal would have to be 
allowed. If, on the other hand, it is held that the trust is not a wakf and that the 
provisions of the Wakf Act are inapplicable to it, then its registration under section 
28 of the said Act would be invalid, and the contentions which the appellants ini- 
tially wanted to raise in their appeal would fall to bd considered. That is -^vhy, 
logically, the first point to consider in this altered situation would be whether the 
Wakf Board was justified in regis'tering the trust under section 28 of the Wakf Act 
(hereinafter called the Act) ; and that takes us first to consider the nature of the 
wakf to which the Act applies. 

The Act was passed in 1954 for the better administration and supeiwision of 
wakfs. Section 3 (i) defines a wakf as meaning a permanent dedication by a 
person professing Islam of any movable or immovable property for any purpose 
recognised by the Muslim law as pious, religious or charitable and includes : — 

(i) a Tvakf by user ; 

(ii) mashrut-ul-khidmat ; and 
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(iii) a wakf-alal-aulad to the extent to which 'the property is dedicated for 
any purpose recognised by Muslim law as pious, religious, or charitable ; 

and “wakif” means any person making such dedication. Consistently with this 
definition of “ wakf ”, a “beneficiary” has been defined by section 3 [a) as mean- 
ing a person or object for whose benefit a wakf is created and it includes religious, 
pious and charitable objects and any other objects of public utility established for 
the benefit of the Muslim community. It is thus clear that the purpose for which a 
wakf can be created must be one which is recognised by Muslim law as pious, 
religious, or charitable, and the objects of publjc utility which may constitute bene- 
ficiaries under the wakf must be objects for the benefit of the Muslim community. 
Naturally, the wakf contemplated by the Act can be either “ Shia wakf” or “ Sunni 
wakf” ; Shia wakf meaning a wakf governed by Shia,law (section 3 (j) and Sunni 
wakf meaning a wakf governed by Sunni law (section 3 (A)). This broad division 
of wakfs into two categories is reflected in other provisions of the Act. Section 4 (3) 
provides, inter alia, that the Commissioner shall, after making such enquiry as he 
may consider necessary, submit his report to the State Government containing the 
specified particulars — amongst them is the particular in regard to the number of 
wakfs in the State, showing the Shia wakfs and Sunni wakfs separately. It would 
thus be clear that the preliminary survey of wakfs contemplated by section 4 
intended to collect data about the wakfs in the State to divide them into Shia wakfs 
and aunni wakfs separately. Then in regard to the appointment of the members 
of the Board with which section 1 1 deals, the Proviso to the said section lays down 
that in determining the number of Sunni members or bhia members in the Board, 
the State Government shall have regard to the number and value of Sunni wakfs 
and Shia wakfs to be administered by the Board. Section 6 provides for the settle- 
ment of a dispute in regard to the question as to whether a wakf is a Shia wakf or a 
Sunni wakf and section 15 which deals with the functions of the Board has an expla- 
nation which provides that the powers of the Board shall be exercised, — 

(i) in the case of a Sunni wakf, by the Sunni members of the Board only J 

and 

(ii) in the case of a Shia wakf, by the Shia members of the Board only. 
It is thus clear that the wakf contemplated by the Act can be either a Shia wakf or a 
Sunni wakf and the provisions with regard to the management of the wakf are 
accordingly made on that basis. 

The Muslim character of the wakf is also emphatically brought out by certain 
other provisions of the Act. The Proviso to section 15 (1), for instance, requires 
that in exercising its powers under the Act in respect of any wakf, the Board shall 
act in conformity with the directions of the wakif, the purposes of the wakf and any 
usage or custom of the wakf sanctioned by the Muslim law. Similarly, section 1 5 
(2) ( j) lays down that the Board has power to sanction leases of property for more 
than three years or mortgage or exchange of properties according to the provisions 
of Muslim law. Section 21 requires that there shall be a Secretary to the Board 
who shall be a Muslim and he shall be appointed by the State Government in con- 
sultation with the Board ; and section 13 provides that a person shall be disqualified 
for being appointed a member of the Board if 'he is not a Muslim. There can, 
therefore, be no doubt that the wakfs with which the Act deals are trusts which are 
treated as wakfs under the definition of section 3(1) and as such, a trust which does 
not satisfy the tests prescribed by the said definition would be outside the Act. 
This position is not disputed. 

At this stage, it is necessary to distinguish between wakfs recognised by Muslim 
law and religious endowments recognised by Hindu Law on the one hand and 
public charitable trusts as contemplated by the English law on the other. This 
question has been considered by the Privy Council in Vidya Varuthi Thirtha v. 
Baliisami Ayyar & others'^. Mr. .Ajneer Ali who delivered the judgment of the Board 
observed that ; 
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“ it is to be remembered that a ‘ trust ’ in the sense in which the expression is used in English- 
law, is unknown to the Hindu system, pure and simple, Hindu piety found expression in gifts to 
idols and images consecrated and installed in temples, to religious institutions of every kind, and for 
all purposes considered meritorious in the Hindu social and religious system ; to Brahmins, Gostvam is, 

Sanyasis, etc When the gift is directly to an idol or a temple, the seisin to 

complete the gift is necessarily effected by human agency. Called by whatever name, he is only the 

manager or custodian of the idol or the institution In no case is the property conveyed 

to or vested in him, nor is he a trustee in the English sense of the term, although in view of the obliga- 
tions and duties resting on him, he is answerable as a trustee in the general sense for mal-administra- 
tion.” (p. 311). ' 

Thus, these observations show that the basic concept of a religious endowment 
under Hindu Law differs in essential particulars from the concept of trust known 
to English Law. 

Similarly, the Muslim law relating to trusts differs fundamentally from the 
English law. According to Mr. Ameer Ali, 

“ the Mohammadan law owes its origin to a rule laid down by the Prophet of Islam ; and 
means ‘ the tying up of property in the ownership of God the Almighty and the devotion of the profits 
for the benefit ofhuman beings’. As a result of the creation of a wakf, the right ofwakfis extinguished 
and the ownership is transferred to the Almighty. The manager of the wakf is the mutawalli, the 
governor, superintendent, or curator. But in that capacity, he has no right in the property belonging 
to the wakf •, the property is not vested in him and he is not a trustee in the legal sense.” 

Therefore, there is no doubt that the wakf to which the Act applies is, in essential 
featuies, different from the trust as is known to English law. 

Having noticed this broad distinction between the wakf and the secular trust 
of a public and religious character, it is necessary to add that under Muslim law, 
there is no prohibition against the creation of a trust of the latter kind. Usually, 
follotvers of Islam would naturally prefer to dedicate their property to the jMmighty 
and create a wakf in the conventional Mahommedan sense. But that is not to 
say that the follower of Islam is precluded from creating a public, religious or 
charitable trust which does not conform to the conventional notion of a wakf and 
which purports to create a public religious charity in a non-religious secular sense. 
This position is not in dispute. Therefore, the main question which calls for our 
decision is : Is the trust executed by the Nizam a wakf to which the provisions of 
the Act apply or is it a public charitable trust falling outside the said Act ? and 
the decision of this question would obviously depend upon the construction of 
the document by which the trust is created and it is to that problem that we will 
now turn. 

In construing the document by which the trust is created by the Nizam, it is 
necessary to read its material portion. Glauses i to 4 are relevant for our purpose : — 

“ This indenture made at Hyderabad the 14th day of June, 1954 between His Exalted Highness 
Nawab Sir Osman Ali Khan Bahadur, G.C.S.I., C.B.E., The Nizam of Hyderabad and Berar (herein- 
after called ‘ the settlor ’ which expression shall imless repugnant to the context or meaning thereof 
be deemed to include his heirs, executors and administrators) of the one part and Nawab Zain Yar 
Jung Bahadur of Hyderabad, Muslim, inhabitant and Vapal Panguimi Menon of Bangalore , 
Hindu, inhabitant (hereinafter called ‘ the Trustees ’ which expression shall unless repugnant to the 
context or meaning thereof be deemed to include the survivors or survivor of them and the Trustees 
for the time being of these presents and the heirs, executors and administrators of the last surviving 
Trustee their or his assigns) of the other part ; 

Whereas the Settlor has prior to the execution of these presents, made full and ample provisions 
for the several members of his family which enable them to maintain themselves in comfort in accord 
ance wth and benefiting the station of life in which Providence has placed them and the Settlor has 
ftJfilled his duty as the head of the family towards them so that with the help of God Almighty they 
will be able to live in reasonable comfort even in the altered conditions existing in the present times ; 

.And whereas in so doing the Settler has parted with a large portion of his ivealth and assets ; 

^d whereas the Settlor feels that he should now devote and dedicate a substantial part of his 
remaining assets for being utilbed for the relief of the poor particularly in the State of Hyderabad 
and for the maintenance of religious institutions, particularly in the State of Hyderabad and for the 
advancement of education and for other charitable purposes wthout dbtinction of religion, caste 
or creed ; 

And whereas in riew of the deteriorating economic conditions particularly in the State of Hydera- 
bad the need to help the poor and the indigent b much greater now than before and the Settlor 
b therefore desirous of making Charitable trust of the shares, securities and moneys particularly describ- 
ed in the schedule hereunder written (including all the rights incidental or attached to his holding 
thereof) of which he b at present tfie sole owner ; 
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And whereas the Trustees have agreed to become the first Trustees of those presents as is testified 
"by their being parties to and executing these presents ; 

And whereas the sum of Rs. 88,490 (Rupees eighty-eight thousand four hundred and ninety only 
•mentioned in the schedule hereimder written has been paid by the Settlor to the Trustees by a cheque 
‘drawn in their favour this day before the execution of these presents. 

Now this Indenture witnesseth as follows : 

1. For effecting his said desire and in consideration of the promises the Settlor doth hereby 
•declare that he has, prior to the execution of these presents, paid and transferred and he doth hereby 
•confirm such payment and transfer unto the Trustees of all that the said sum of Rs. 88,490 (rupees 
eighty-eight thousand four hundred and ninety only) included in the schedule hereunder written 
•and further the Settlor doth hereby assign and transfer unto the Trustees all those shares and securities 
described in the schedule hereunder \vritten together with all the rights of the Settlor incidental 
or attached to his holding of the the said shares and securities and ail the estate right, title and interest, 
property, claim and demand whatsoever at law and in equity of the Settlor of, in and to the said 
moneys, shares and securities and every part thereof ‘ to have and to hold receive and take ’ all 
and singular the said moneys shares and securities described in the schedule hereunder written unto 
the Trustees for ever upon the Trusts and with and subject to the powers, provisions, agreements and 
•declarations hereinafter appealing and contained of and concerning the same. 

2. The Trustees do hereby declare that they, the Trustees shall hold and stand possessed of 
the said shares, securities and moneys described in the schedule hereunder written and all the rights 
incidental or attached to the holding of the said shares and securities by the Settlor (all ivhich are 
hereinafter f or brevity’s sake referred to as ‘ the Trust Fund ’ which expression shall also include 
cash and any other property and investments of any kind whatsoever into which the same or any part 
thereof might be converted, invested or varied from time to time or such as may be acquired by the 
Trustees or come to their hands by virtue of these presents or by operation of law or othenvise hotv- 
soever in relation to these presents) upon the Trusts and with and subject to the powers, provisions, 
agreements and declarations hereinafter declared and contained of and concerning the same. 

3. The trustees shall hold and stand possessed of the Trust Fund upon the following Trusts: 

(a) To manage the Trust Fund and collect and recover the interest, dividends and other income 
theieof ; 

(b) To pay and discharge out of the income of the Trust Fund all expenses and charges for 
•collecting and recovering the income of Trust Fund and the remuneration of the Trustees 
payable under these presents and all other costs, chaiges and expenses and outgoings of and incidental 
■to the trusts created by these presents and the administration thereof ; 

(c) To pay or utilise the balance of such interest dividends and other income of the Trust 
Fund (hereafter called ‘ the net income of the Trust Fund ’) and if the Trustees so desire the corpus 
■of the Trust or any part of the corpus for all or any one or more of the following charitable purpos^ 
in such shares and proportions and in such manner in all respects as the Trustees shall in their 
absolute discretion thmk fit, that is to say — 

(i) for the relief of the poor, particularly in the State of Hyderabad (Deccan) including the 
•establishment, maintenance and support of institutions or funds for the relief of any form of poverty, 

(ii) for the maintenance, upkeep and support of public religious institutions, and otherwise 
dor the advancement of religion particularly in the State of Hyderabad (Deccan) To 'Ihe Intent that 
the benefit of the present clause shall not be restricted to any particular religion, 

(iii) for the advancement and propagation of education and learning, particularly among 
-the inhabitants of the State of Hyderabad (Deccan), including the establishment, maintenance and 

support of colleges, schools or other educational institutions, professorships, lectureships, scholarships 
and prizes, particularly for the benefit of the inhabitants of the State of Hyderabad (Deccan), 

(iv) for giving medical aid and relief, particulary to the inhabitants of the State of Hyderabad 
(Deccan), including the establishment, maintenance and support of institutions or funds for medical 
aid and relief, and 

(v) for the advancement of any other object of general public utility, particularly in the State 
•of Hyderabad (Deccan). 

4. The trust and charity hereby created shall be called ‘ H.E.H. the Nizam’s Charitable Trust’. 

5. # * * * * ij 

It is urged by Mr. Pathak who appeared for the Board that the significant 
feature of the document is the desire of the Settlor to devote and dedicate a sub- 
stantial part of his remaining assets for being utilised for religious purposes, and that 
is the distinguishing feature of wakfs. His argument is that in dealing with the 
•character of the trust created by the document, we should not attach importance 
to the words like the “ Settlor ” and the “ Trustees ” because words are a mere 
matter of form and the character of the document must be judged from the substance 
•of its provisions and not their form. The intention of the document is the desire 



!1J NAWABZAiN YAR JUNG D. DIRECTOR OF ENDOWMENTS (jGajendragodkar, J.). 2gi 

of the settlor to dedicate the property which is its subject-matter to purposes recogni- 
sed as charitable by Muslim law and so, though the appeUants are described as 
Trustees and though there are certain expressions showing that the property has 
■vested in them, we should not lose sight of the basic concept which actuated the 
settlor in executing the document and that concept is one of dedication on which 
wakfs are based. 


It is also urged that the effect of clauses relating to the vesting of the property 
in the appellants as Trustees should be judged in the light of the character of the 
property with which the document deals. The subject-matter of the trust is movable 
property and unless the said property was assigned to the appellants, they rvould 
not have been able to deal with it, and that alone is the basis and the justification 
for the vesting provisions in the document. Therefore, too much importance 
should not be attached to the said provisions and it should not be held that since 
there is a vesting of legal title in the appellants, the transaction is a trust and not a 
wakf. The pervading idea of the document is the dedication of the property to 
purposes recognised by Muslim law as valid for a wakf and it is only as a means to 
give effect to that idea that the property has been vested in the appellants. That, 
in brief, is the main argument in support of the plea that the trust is a wakf to which 
the provisions of the Act apply. 


On the other hand, there are certain other broad features of the transaction 
tvhich are wholly^ inconsistent with the notions of a' wakf. The outstanding impres- 
sion which the document creates is that the settlor wanted to create a trust for 
charitable purposes and objects in a secular and comprehensive sense, unfettered 
and unrestricted by the religious considerations which govern the creation of ■wakf. 
Even the clause on which Mr. Pathak relies for the purpose of showing the intention 
to dedicate the property to Almighty makes it perfectly clear that amongst the objects 
for which the trust was created were included other charitable purposes without 
distinction of religion, caste or creed, and that obviously transgresses tl^ limits 
prescribed by the requirements of a valid wakf. The same comprehensive (maracter 
af the charitable purpose which the settlor has in mind is equally 
brought out by clause 3 (c) (ii). Clause 3 provides that the Trustee shall no la 
■and stand possessed of the Trust Fund upon the Trusts specified in sub-clauses (,aj 
*0 ip). Sub-clause (c) (ii) refers to the maintenance, upkeep and support ot public 
teligious institutions, and othei-wise for the advancement of religion, particular y 
in the otate of Hyderabad ; and it adds that the benefit of the present clause shau 
not be restricted to any particular religion- A public charitable purpo^ 
not limited by considerations pertaining to one religion or another coul^ no t 
been more eloquently expressed. The dominant intention of the settlor in creaung 
the trust was to help public charity in the best sense of the words, public cnari^ 

Rot confined to any caste, religion or creed ; and it is in that sense that t e ^ J;^. 
institutions ^vhich are within the purview of the trust are all religious , 

Bot confined to any particular religion. Then look at clause 3 (O nf 

that the trust property can be utilised for the advancement of any o er j 
general public utility, particularly in the btate of Hyderabad. It is that t 

settlor tvanted the objects of general public utility m Hyderabad to , 

and in that sense the document discloses a desire to prefer the objw s g , . 
Pabhc utility situated within the territorial limits of Hyderabad. P,' 

th^at it was farthest from the mind of the settlor to impose a himtauon 
of general public utility should be -confined to those recognised ^ these 

^aw._ It is thus clear that the outstanding feature of the 

provisions is plainly inconsistent with the concept of a wakf and f • nublic 
role out the view that the document creates a wakf and not a comprehensive puDiic 

charitable trust. 

It is true that a large number of provisions contained in „ 

consistent with the view that the document creates a wakf as mu > 
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consistent with view that it creates a public charitable trust as distinguished from 
wakf. It is, however, patent that there are some clauses which ar einconsistent 
with the first view, whereas with the latter view all the clauses are consistent. In 
other words, if the construction for w'hich the Board contends is accepted, some 
clauses tvould be defeated, whereas if the construction for which the respondents 
contend is upheld, all the clauses in the document become effective. In our opinion, 
it is an elementai-y rule of construction that if two constructions are reasonably 
possible, the one which gives effect to all the clauses of the document must be 
preferred to that which defeats some of its clauses. It is not in dispute that if the 
document is held to be a wakf, the directions in the document that charitable 
purposes should be selected without distinction of religion, caste or creed, 
would obviously be defeated and that undoubtedly supports the conclusion that the 
document evidences a public charitable trust and not a wakf. 

Besides, the clause on which the argument of dedication is based cannot be 
divorced from the provision contained in the said clause which provides for chari- 
table purposes without distinction of religion, caste or creed and so, the intention 
of the settlor was to help not only charities which would fall within the definition 
of a wakf but also charities which would be outside the definition ; and so, the whole 
argument of dedication breaks down because the idea of dedication is not confined 
to purposes which are recognised as charitable by the definition of the Act but extends 
far beyond its narrow limits. In this connection, it may be relevant to recall that 
it would be competent to the Trustees to devote a substantial part of the income, 
and may be even the whole of the income, to a purpose which may be outside the 
limits of wakf by virtue of their powers under clause 3 (c) of the document, and that 
plainly suggests that the vision of the settlor was not confined to the narrow limits 
prescribed by the conditions as to a valid wakf. 

It is in this context that the other provisions about vesting must be considered. 
The document calls the author of the trust as the “ Settlor ” and the appellants as 
the “ Trustees ” and that introduces the concept of the Trust as contemplated by 
English Law. Clause i of the document specifically assigns and transfers unto 
the appellants all those shares and securities described in the schedule which are 
the subject-matter of the trust. This clause, in terms, transfers the shares and 
securities to the Trustees and so, the legal title in respect of the subject-matter of 
the trust vests in the Trustees. The argument that the provision for vesting had 
to be made because the property in question is movable property, does not carry 
conviction because the whole scheme of the document appears to be to vest the title 
in the Trustees and gives them absolute discretion to use the said property and its 
income for any of the charitable purposes specified in the document. Thus, the 
vesting provision has not been adopted as a means to carry out the intention to 
dedicate the property to the Almighty but it constitutes the essential basis of the 
transaction and -Aat is to transfer the legal title of the trust property to the Trustees. 
In that sense, clause 14 which confers on the Trustees absolute discretion to deal 
with the property in any manner they like, as well as clauses 18 and 24 which clothed 
them with authority to employ servants in their uncontrolled discretion and to 
appoint a Committee for management of the Trust, become more esaily intelligible. 
In this connection, we may also notice the fact that the appointment of non-Muslims_ 
as Trustees which is prohibited by the Act, is an indication that the Settlor did not 
regard the trust as falling within the said statutory prohibition ; likewise, the 
scheme of management of the trust which tlie Trustees are given liberty to adopt in 
administering the trust, is completely free from the regulations based on Muslim law 
which the relevant sections of the Act have prescribed. These several features of the 
trust support the conclusion that the trust is not a wakf and does not fall within the pro - 
visions of the Act. We have carefully considered all the relevant provisions of the docu- 
ment and we are satisfied that on a fair and reasonable construction, the document 
must be held to have created a trust for public charitable purposes, some of which 
are outside the limits of the wakf and so, the conclusion is inescapable that the trust 
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•created is not a wakf but a secular comprehensive public charitable trust. ^ In that 
view of the matter, section 3 (i) of the Act cannot apply to the trust and its regis- 
tration under section 28 is invalid and inoperative. 

K.S. Order accordingly. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. K. Das, M. Hidayatullah and J. C. Shah, JJ. 

‘Gambhir Mal Pandiya (since deceased) and after him his heirs and 

legal representatives and others • • Appellants* 

v- 

J. K. Jute Mills Co., Ltd., Kanpur and another . . Respondents. 

Civil Procedure Code (F of 1908), Order 30 and Order 21, Rule 50 — Decree against the firm — Execution 
Mgainst partner not served in the suit — Defences open to the partner not served — WftaJ are — Liability of such partner 
— Extent of. 

Order 30 of the Code permits suits to be brought against firms. The summons may be issued 
against the firm or against persons who are alleged to be partners individually. The suit, however, 
proceeds only against the firm. Any person who is summoned can appear, and prove that he is not 
a partner and never was ; but if he raises that defence, he cannot defend the firm. Persons who admit 
that they are partners may defend the firm, take as many pleas as they like but not enter upon issues 
between themselves. When the decree is passed, it is against the firm. Such a decree is capable 
of being executed against the property of the partnership and also against two classes of persons in- 
dividually. They are (1) persons who appeared in answer to summons served on them as partners and 
•either admitted that they were partners or were found to be so, and (2) persons who were summoned 
as partners but stayed away. The decree can also be executed against persons who were not summoned 
in the suit as partners, but rule 50 (2) of Order 21 gives them an opportunity of showing cause and 
the plaintiff must prove their liability. This enquiry does not entitle the person summoned to reopen 
the decree. He can only prove that he was not a partner, and in a proper case, that the decree is 
the result of collusion, fraud or the like. But, he cannot claim to have other matters tried, so to 
speak, between himself and his other partners. Once he admits that he is a partner and has no 
special defence of collusion, fraud, etc., the Court must give leave forthwith. 

Appeal from, the Judgment and Decree dated the 25th September, 1957, of 
the Allahabad High Court, in Civil Revision No. 815 of 1955. 

M. C. Setalvad, Attorney-General for India {B. P. Maheshwari, Advocate, with 
him), for Appellants. 

S. M. Sikri, Advocate-General for the State of Punjab {K. P. Gupta, Advocate, 
with him), for Respondent No. i. 

The Judgment of the Court was delivered by 

Hidayatullah, J. — ^This is an appeal on a certificate granted by the High Court 
of Allahabad against an order dated 25th September, 1957, dismissing a Revision 
Petition filed by the present appellant. 

The facts of the case are very simple. Messrs. J. K. Jute Mills Co., Ltd. (the 
answering respondents) , entered into a contract with a firm, Messrs. Birdhi Chand 
Sumer Mal, for the supply of certain articles. The contract was entered into by 
one Seth likam Chand, a partner in the firm. One of the terms of the contract 
was that in a case of a dispute between the parties, it would be referred to the Mer- 
•chants Chamber of Commerce, Kanpur, for arbitration. It appears that a dispute 
arose, which was referred to the Chamber of Commerce, and an award in favour 
■of the Mills was given on 8th January^, 1947. Two years later, the award was made 
into a rule of the Court, and a decree followed in favour of the Mills. The firm 
of Birdhi Chand Sumer Mal consisted of two partners ; the other partner was 
one Mr. Pandiya, the predecessor-in-interest of Seth Gambir Mal Pandiya, the 
appellant. In execution of the decree passed against the firm, the Mills wished 
to proceed against the personal property of Mr. Pandiya, and filed an application 
for tire leave of the Court under Order 21, rule 50 (2) of the Code of Civil Procedure. 


♦ C.A. No. 19 of 1960. 


I7th April, 1962. 
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In answer to the notice which was issued, the appellant, Seth Gambir Mai Pandiya 
appeared and raised objections. He contended that he had not been served in 
the proceedings relating to the arbitration ; nor of the making and the filing of 
the award in Court. He also contended that Seth Tikam Chand, who had signed 
the contract containing tlie arbitration clause with the Mills, had no authority to 
enter into an agreement containing such a clause or to refer the dispute to arbitra- 
tion on behalf of the other partner. He, therefore, maintained that the award 
was not binding on him. 

The contentions of the appellant were not accepted by the First Civil Judge, 
Kanpur, who allowed the application of the Mills and granted them leave under 
the rule. The appellant then filed an application for Revision in the High Court 
of Allahabad, which was heard by C. B. /-Agarwala and Beg, JJ. Agarwala, J., 
held that although the decree passed against the firm was to be deemed to have 
been passed against all the individual partners thereof, it was binding proprio vigore 
only against the partnership property and personally against those persons, who 
are mentioned in clauses (6) and {c) of rule 50 (i), Order 21, and that the decree 
was not binding against the appellant, who had not been served in the suit and 
would be binding only when a summons was served upon him to appear under 
sub-rule (2) and his liability was determined. > The reason given by the learned 
Judge was that a person who was not served in the suit could question his personal 
liability under the decree, even though he admitted himself to be a partner, upon 
any ground which was open to him if he had been served in the suit, and that such a 
person could raise the objection that as the decree was the result of an award which 
was based upon an agreement of reference to arbitration to which he was not a 
party, he was not personally liable under the decree. Beg, J., on the other hand, 
held that inasmuch as the appellant admitted that he was a partner in the firm of 
Birdhi Chand Sumer Mai, he was not entitled to raise any objection either to the 
contract or the reference to arbitration or the award. The learned Judges having 
disagreed about the interpretation to be placed on sub-rule (2) of rule 50, the case 
was laid before MulAerji, J. He agreed with the conclusion of Beg, J., ^nd in 
accordance with his opinion, the application for Revision was dismissed. Ihe 
Divisional Bench, however, certified the case as fit for appeal to this Court, and the 
present appeal has been filed. 

Order 21, rule 50 of the Code of Civil Procedure reads as follows : — 

“ 50. (1) Where a decree has been passed against a firm, execution may be granted — 

(a) against any property of the partnership ; 

(1) against any person who has appeared in his own name under rule 6 or rule 7 of Order 30 
or who has admitted on the pleadings that he is, or who has been adjudged to be, a partner ; 

(c) against any person who has been individually served as a partner with a summons and 
has failed to appear : 

Provided that nothing in this sub-rule shall be deemed to limit or otherwise affect the provisions 
of section 247 of the Indian Contract Act, 1872. 

(2) Where the decree-holder claims to be entitled to cause the decree to be executed against 
any person other than such a person as is referred to in sub-rule (I), clauses (b) and (e) as being a 
partner in the firm, he may apply to the Court which passed the decree for leave, and where the lia- 
bility is not disputed, such Court may grant such leave, or, where such liability is disputed, may 
order that the liability of such person be tried and determined in any manner in which any issue in 
a suit may be tried and determined. 

‘(3) Where the liability of any person has been tried and determined imder sub-rule (2), 
the order made thereon shall have the same force and be subject to the same conditions as 
to appeal or otherwise as if it were a decree. 

(4) Save as agaimt any property of the partnership , a decree against a firm shall not release, 
render liable or othenvise affect any partner therein, unless he has been served with a summons to 
appear and answer.” 

This rule deals with the execution of decrees obtained against firms. It enables 
the decree to be executed against the partnership assets. It also enables that the 
decree may be executed against any one who appeared in the suit, and admitted 
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that he was a partner or -who was lawfully adj'udged in the suit to be one. It also- 
enables that the decree may be executed against any person lawfully summoned 
in the suit as a partner but who did not choose to appear individually to defend 
the action. Lastly, it provides that if it is desired to execute the decree against a. 
person as being a partner of the firm who does not belong to the categories already 
mentioned, then the leave of the Court must be obtained and the Court before grant- 
ing such leave should summon that person whose liability, unless he admits it, 
should be tried as an issue. So far, the matter is quite simple. The difficulty 
appears only when one begins to give a meaning to the expression “ the liability 
of such person ”, and this raises the question : what kind of defences are open to 
such a person? The learned Attorney-General has argued that the expression 
admits of a narrow construction, a wide construction and a construction which is 
in between the two. The narrow construction, according to Mm, is that the only 
issue to be tried is whether that person was a partner or held himself out to be one.. 
The wide construction, according to him, is that the issue may take in all defences, 
open to the partnersMp not raised in the suit and also all defences personal to that 
person to avoid Ms individual liability. Under the middle view, according to Mm,, 
the Court is to try an issue relating to the personal liability of that person. On 
the other hand, the learned Advocate-General of the Punjab, who appeared for 
the respondent Company, contends tltat if the person summoned, admits that he is a 
partner, there is notMng further to try, and execution can issue against Mm in- 
dividually without ttydng any other issue he may wish to raise. This contention 
as raised by the learned Advocate-General prevailed in the Allahabad High Court, 
while the contention of the learned Attorney-General was accepted by Agarwala, 

Order 21, rule 50 (2) of the Code deals with executions, but really is a part oT 
the provisions relating to suits against firms. Those provisions are contained in 
Order 30 of the Code, and must be viewed alongside to get the true meaning of the 
words. Order 30 and the provisions of rule 50 of Order 21 were taken from Order 
XLVIII -.4 of the Rules of the Supreme Court in England. Though there are slight 
variations in language, the provisions of our Code are in pari materia with the pro- 
visions of the Rules of the Supreme Court, as amended in 1891. Under common 
law, an action against firms was not known. All actions had to be brought against 
the partners individually. After the Judicature Acts, rules were framed in 1883,. 
wMch enabled actions to be brought against firms in the names of the firms. 

The rules provided forms for appearances by persons who entered appearances 
in answer to summons la^vfully issued ; but the later rules which are more exhaustive,, 
though they do not dispense with the forms of appearance, prescribe how the pre- 
sence of the firm and of individual partners is to be secured and how defences are 
to be raised. It is not necessary to reproduce the English rules. They are to be 
found in the Annual Practice, Vol. I, page 1151 (1962). Therulesof 1891 are almost 
reproduced as Order 30 and Order 21, rule 50 of the Code of Civil Procedure. 
Order 30 deals with procedure in suits against firms in the firm name, and Order 
21, rule 50, with the execution of decrees obtained against firms. These provisions 
are in themselves a Code. To understand the meaning of rule 50 (Order 21), 
one must first consider the provisions of Order 30, which contains ten rules. The 
first rule enables a plaintiff to sue in the name of the firm, two or more persons liable 
as partners, or ofwhich they were partners when the cause of action accrued ; and 
the plaintiffmay’also apply to the Court for a statement of the names and addresses 
of the persons who were, at the time of the accrual of the cause of action, partners 
in such firm. The rule also permits the signing of the written statement and the 
verification by one partner only. The second rule enables the defendant to ask 
for the disclosure of the names of partners, where a firm sues as a plaintiff. The 
third rule then provides for service of summons upon the firm and the partners. 
Such summons may be served, as the Court may direct : 

(o) upon all or any of the partners ; or 

(6) upon any person having control or management of the business, at the principal place of 
business of the firm tvithin India. 
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A service upon the firm is deemed to be good service, whether all or any of the part- 
ners are within or without India. But if the firm is dissolved to the knowledge 
of the plaintiff, the summons must be served on every person wi^n India ^vhoIn 
-it is sought to make liable. The fourth rule provides for right of suit on death of 
partner. We are not concerned with that eventuality. The fifth rule then provides 
that where the summons is issued to a firm under rule 3, every person served shall 
be informed by notice whether he is served as a partner or as a person having the 
eontrol and management of the business or both ; but in the absence of notice, 
the person is deemed to be served as a partner. Rule 6 lays down that persons 
served as partners in the name of the firm shall appear individually in their own 
names, but all subsequent proceedings shall, nevertheless, continue in the name 
of the firm. Rule 7 then says that if a notice is served upon a person having the 
eontrol or management of the partnership business, he need not appear unless he 
is a partner. Rule 8 enables a person served as a partner to appear under protest 
denying that he is a partner, but the appearance does not preclude the plaintiff 
from serving a summons on the firm and obtain an ex parte decree, if no other partner 
appears. The remaining rules do not concern us in this case. 

From the above analysis, it is clear that a plaintiff need sue only the firm, but 
,if he wants to bind the partners individually he must serve them pesonally, for 
which purpose he can get a discovery of the names of partners of the firm. Persons 
served individually may appear and file written statements, but the proceedigs 
go on against the firm only. They may, however, appear and plead that they are 
not partners or were not partners when the cause of action arose. But even if no 
■other partner appears, there may be a decree against the firm if the firm has been 
served with the summons. The'gist of Order 30 thus is that the action proceeds 
against the firm, and the defence to the action by persons admitting that they 
are partners is on behalf of the firm. Persons sued as partners may, hotvever, 
appear and seek to establish that they are not partners or were not partners when 
the cause of action arose ; but if they raise this special plea, they cannot defend 
the firm. This was laid down in connection with the analogous provisions of the 
Rhglish rule in IVet'r & Co. v. McVicar & Co. Partners appearing and admitting 
their positions as partners can only defend the firm, because the suit continues in 
the firm’s name. The law is thus not concerned with a fight between the partners 
mter se, and an action between the partners is not to be tried within the action bet- 
ween the firm and the plaintiff. Of course, the partners who admit that they are 
partners need not raise a common defence. 1 hey may raise inconsistent defences, 
but all such defences must be directed to defend the firm and the plaintiff must 
surmount all such defences. See Ellis v. Vfadeson^. The purport of the rules as 
well as the two English cases which have correctly analysed the rules on the subject 
(the English and the Indian rules being alike) is that the partnership is sued as a 
partnership, and though the partners may put in separate defences, those defences 
must be on behalf of the firm. If some of the partners do not appear, those that do, 
must defend the firm ; but if no proper defence is -raised by them, the plaintiff 
cannot be depidved of a judgment. The judgment and decree thus obtained are 
executable against the partnership assets. This brings in the provisions of Order 2 1 , 
rule 50 of the Code. 


That rule enables a decree obtained against a partnership firm to be executed 
against the property of the partnership. Next, it enables the decree to be executed 
individually against a person who appeared in his own name under rule 6 or rule 7 
of Order 30 or who admitted on the record or was adjudged to be a partner. Next, 
the decree can be executed against any person who is served individually as a partner 
but has failed to appear. Next, it permits the decree to be executed with the leave 
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'Of* the Court against persons belonging to the category of the persons above inentioned, 
provided that they are summoned and either admit their liability or after an issue 
is tried, their liability is determined. 

A large number of cases decided in India and England have laid down the 
bind of issue which may be tried under Order 21, rule 50 (2) of the Code and the 
cognate provisions of the_ English rules. Since the English cases are first in point 
■of time, we shall begin with them. It must be remembered in this connection that 
the English rules prescribed forms for recoi'ding appearance by persons summoned 
in actions against firms. These are to be found in the Annual Practice Vol I 
(1962), at page 1160 and are six in number : ’ 

(1) A.B., a partner in the firm of Brown & Co. 

(2) A. B., a partner in the firm of Brown, Evans & Co., sued as Brown & Co. 

(3) A. B., a partner in the firm of Browii & Co., at the time the alleged cause of action arose. 

(4) A. B. served as a partner but who denies that he was a partner in the above named firm' 
at any time. 

(5) A. B. served as a partner in the firm but who denies that he was a partner at the time of 
the accruing of the alleged cause of action. 

(6) A person appears subsequently and desires to appear as a partner. 

These forms are appropriate to an action, but they are also used for persons sum- 
moned under Order XLVIII-^,.rule 8, corresponding to our Order 21, rule 50 (2). 

In Jacltson v. Litchfieled'^ , which was decided prior to the rules of 1891, the tvrit 
was issued against a firm in the firm name. It was held that the judgment must 
be entered against the firm, but it could not be entered separately against an in- 
dividual member of the firm who made default in appearing in the action. The 
■decision thus -was that if the action was against the firm, the judgment should be 
against the firm. In Munster v. Cox^, the writ tvas against R & Co. The appea- 
rance was “ R trading as R & Go.” Judgment was by consent. Later, the 
judgment tvas sought to be executed against one Cox tvho tvas not summoned, 
and for this purpose, application was made for striking out the words “ R sued as ” 
from the appearance recorded. This was disallowed. On appeal Selborne, L.C. 
•dealing with the former Order XLII, rule 8 (corresponding to Order 21, rule 50 
{2)), observed as follows : 

“ If execution was sought against any other person as being a member of the firm, then the Court 
was to exercise its discretion as to whether it would allow execution to issue or not, and upon what 
terms, and, as justice seemed to require, might let in the party sought to be affected by the judgment 
to the benefit of a defence, not indeed by trying the action over again, but by giving him as against 
the application to make him answerable, the benefit of any defence which he might have had if he 
had been made a party on the reemrd or had had notice of the proceedmg, so as to relieve him from 
the risk of suffering by the collusion or the improper defence of his co-pamter.” 

This would show that the defences which the person summoned to answer an execu- 
tion application can raise are the defences open to him if he had been summoned 
in the suit. If he denies that he is or was a partner when the caiise of action arose 
the issue to be tried would be only that. If he admits that he is or was a partner at 
the material time he can defend on the ground that the decree was the result of 
-collusion, fraud or the like. 

In Ellis v. li^adeson^, an action was brought against a firm in the firm name. 
There were two partners, one of whom died after the writ and appearance. The 
surviving partner put in a defence not on behalf of the firm but a oersonal defence 
to the action, but this was disallowed. It was pointed out that if a partner is no 
served and is ignorant of the action, execution cannot be levied against him unles*' 
he is given an opportunity and the plaintiff must establish his liability as a partne® 
of the firm but the plaintiff is not-required to meet a defence of a personal character^ 

Again, in Davis v. Hyman & Co.-^, in an action against a firm, only one person 
entered appearance, and judgment ivas entered against the firm. I^^len the plaintiff 
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applied for a summons against another person under Order XLVIII-.d, rule 8 
(Order 21, rule 50 (2)) the issue to be framed by the Master was : ’ 

" AVhethcr the said S. M. H. was or has held himself out as a partner in the defendant firm.” 

Phillimorc, J., modified the issue to read : 

“ Whether .S'. M. H. was at the date the bill of exchange sued on was given or at the date when, 
the goods were supplied, a member of the defendant firm of Hyman & Co.” 

The Court of Appeal vacated the order of PhiJlimore, J. Stirling, L.J., observerd — '' 

“ Here we have a person who is alleged to be liable as a member of the defendant firm, and the 
only question which requires solution is whether his liability arises from his being a member ofthe 
firm or from his having held himself out as a partner 

It is suggested that, if this form of order is adopted, the defendant in the issue might be deprived 
of some defence that he might have had if he had been served with the writ and had an opportunity 
of appearing in the action. As to this I would say that under the rule the question to be determined 
is the general one of the liability, as a member of the firm, of the person sought to be charged, and 
it seems to me that an issue could, in a proper case, be so framed as to include any proper defence. No 
such defence is suggested in the present case.” 

In "Weir & Co. v. McVicar & Co'^., the action was against a firm. A person 
who was served as a partner entered appearance under protest denying that he- 
was a partner. It was held that he could not at the same time raise the defence 
of the firm nor could he insist that the issue regarding his being a partner be tried 
first. Scrutton, L.J., referred to the provisions of Order XLVIII-A, rule 8 (Order 
21, rule 50 (2) ) to compare the position in the trial of the suit and that in execu- 
tion, and made the following remarks : 

" Order XLVIII-d, rule 8 provides that an issue maybe directed to try the question- 

whether the alleged partner is in fact a partner or not. But it seems clear that in that issue he can- 
not raise the question ofthe liability ofthe firm, for if he could you might have two separate judgments' 
on the same cause of action, the one already obtained for a specified amount in the action against 
the firm, and the other, for possibly a reduced amount or for nothing at all, on the trial of the- 
issue under rule 8 . The only question that can be raised on the trial of that issue is whether the- 
person against whom execution is sought was a partner at the material time or not.” 

It was also observed in that case : 

“ Order XLVIII-d, rule 8, assumes that judgment has already been obtained against the firm 
by proper service, and then proceeds to point out who are the persons agamst whom it is to be 
enforced.” 


The English cases thus establish that even in an action the defences may be 
of two kinds — (i) a personal defence that a person summoned as a partner is not a 
partner and was not a partner at the time the cause of action accrued, (2) defence 
of the firm on the ground of collusion, fraud or the like but not a personal defence.. 
A person who raises the first defence is precluded from raising the second and a 
person who admits that he is a partner can only defend the firm but not himself. 
These two rules apply to persons summoned as partners. Persons not summoned 
as partners need not appear. But their liability by that reason alone is neither 
enlarged nor discharged. Indeed, in our Code also. Order 2 1 , rule 50 (4) lays down: 

“ Save as against any property of the partnership, a decree against a firm shall not release, render 
liable or otherwise affect any partner therein unless he has been served with a summons to appear 
and answer.” 

Where the person is sought to be made liable in execution, the defences he can raise, 
according to the English rulings above examined, are : (i) he can establish that 
he is not a partner or that he was not a partner when the cause of action arose, 
and the plaintiff can prove that he held himself out as such ; (ii) he can relieve 
himself against collusion and fraud of his partner. He cannot, however, raise a 
defence to have the action tried over again and he cannot raise a defence personal 
“to himself as against his partner or partners. 


1. L.R. (1925) 2. K.B. 127. 
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We shall now consider the decisions of the High Courts in India. It will be 
found that, -with the exception of one or t\vo rulings, the same views have been ex- 
pressed in India also. In Jagat Chandra Baitacharjeev. Gunny Hajee Ahmed^, a s umm on 
was served upon the firm but not upon one K. A decree was obtained against 
the firm and the decree-holder applied to execute it against the legal representatives 
of K by attaching property forming the estate of K. It was admitted that IC was 
a partner. It was held that the assets of K were liable. Sanderson, G.J., held 
that if in an inquiry under Order 21, rule 50 (2) it were decided that a person sum- 
moned as a partner was, in fact, a partner, his liability is established. The inten- 
tion of the rule is to give an opportunity to such a person to dispute this liability. 
Buckland, J., held that if after appearance the liability is admitted the Court may 
grant leave forthwith, and that it is not open to the person summoned to challenge 
the decree. 

In In re Malabar Forests & Rubber Co.^, Mirza, J., held that where a decree has 
once been passed against a firm, an individual partner who was not summoned 
personally, may be summoned in the execution proceedings, and can contend that 
he was not a partner but cannot be allowed to challenge the authority of the other 
partner or partners to enter the transaction in dispute. In Bhagvan v. Hiraji^ 
Patkar and Murphy, JJ., took a different view. In that case, a plea that the partners 
were not authorised to refer a dispute to arbitration was allowed to be raised. 
Reliance was placed upon the fourth sub-rule of Order 21, rule 50. In Cooverji 
Varjang v. Cooverbai Jlagsey^, the judgment of Wadia, J., from which an appeal was 
taken to the Divisional Bench is printed. In that judgment, Wadia, J., held that 
under Order 21, rule 50 (2), the person summoned to show cause may not only 
prove that he was not a partner but take other defences appropriate to his own liabi- 
lity. The learned Judge apparently difiered from Mirza, J. and preferred the view 
in Bhagwan v. HirajP, and pointed out that the view was accepted in In re Tolaram 
SfathmulF and Chhatoo Lai Misser <g? Co. v. Karaindas Baijnath Prasad^. In the last 
mentioned case, two defences were raised — (i) that the person summoned was not 
a partner, and (2) that the decree could not be personally executed against him 
as he was a ward under the U.P. Court of Wards Act. The second plea was one 
of a special protection under law, and the case is thus distinguishable. 

The Bombay view has, however, changed in recent years. In Rana Harkishan- 
das V. Rana Gulabdas’’ , Gajendragadkar,andGokhale, JJ., dissented from Bhagwan v, 
HirajF and laid down that in an enquiry contemplated under Order 21, rule 50 (2) 
the only question that can be gone into is whether the person summoned as a part- 
ner to show cause was a partner at the material time or not. The learned Judges 
observed that unless the plea on this point by the person sununoned to show cause 
succeeded, leave could not be withhdd. According to the learned Judges, “ lia- 
bility” in sub-rule (2) of rule 50 means liability as a partner. They relied upon 
the decision of the Calcutta High Court in C.M. Shahani v. Havero Trading Co. ®, 
in which Das, J. (as he then was) and on appeal Me Nair and Gentle, JJ., had taken 
the same view and had dissented from the earlier Calcutta Hew. Rana Harhishan- 
das's case"^ was followed by another Division Bench of the Bombay High Court in 
Maharanee Mandalsakumari Devi V. M. Ramnarain Private Ltd.^. A similar view 
^vas earlier expressed by the Madras High Court in Kuppuswami v. Polite Pictures. 

In our judgment, the view expressed in these later cases is the correct one. 
As we have pointed out. Order 30 of the Code permits suits to be brought against 
fi rms . The summons may be issued against the firm or against persons who are 
alleged to be partners individually. The suit, however, proceeds only against 
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the firm. Any person who is summoned can appear, and prove that he is not a 
partner and never was ; but if he raises that defence, he cannot defend the firm. 
Persons who admit that they are partners may defend the firm, take as many pleas 
as they like but not enter upon issues between themselves. When the decree is 
passed, it is against the firm. Such a decree is capable of being executed against 
the property of the partnership and also aginst two classes of persons individually. 
They are (i) persons who appeared in answer to summons served on them as part- 
ners and either admitted that they were partners or were found to be so, and (2) 
persons who were summoned as partners but stayed away. The decree can also 
be executed against persons who were not summoned in the suit as partners, but 
rule 50 (2) of Order 2 1 gives them an opportunity of showing cause and the plaintiff 
must prove their liability. This enquiry does not entitle the person summoned to 
reopen the decree. He can only prove that he was not a partner, and in a proper 
case, that the decree is the result of collusion, fraud or the like. But, he cannot claim 
to have other matters tried, so to speak, between himself and his other partners. 
Once he admits that he is a partner and has no special defence of collusion, fraud, 
etc., the Court must give leave forthwith. 

In our opinion, of the three constructions suggested by the learned Attorney- 
General, the widest meaning cannot be attributed to the word “ liability ”. The 
proper meaning thus is that primarily the question to try would be whether the 
person against whom the decree is sought to be executed was a partner of the firm, 
when the cause of action accrued, but he may question the decree on the ground 
of collusion, fraud or the like but so as npt to have the suit tried over again or to 
raise issues between himself and his other partners. It is to be remembered that 
the leave that is sought is in respect of execution against the personal property of 
such partner and the leave that is granted or refused affects only such property and 
not the property of the firm. Ordinarily, when the person summoned admits that 
he is a partner, leave would be granted, unless he alleges collusion, fraud or the 
like. No such question has been raised in this case and the decision given by the 
High Court cannot be disturbed. 

The appeal fails, and is dismissed with costs. 

V.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — ^B.P. Sinha, Chief Justice, K. -Subba Rao, N. Rajagopala Ayyangar, 
J. R. Mudholkar and T. L. Venkatarama Aiyar, JJ. 

M/s. Tulsi Das Khimji . . Appellants* 

V. 

The Workmen . • Respondents. 

Industrial Dispute — Bonus — Computation of profits for determining — Deduction of notional income-tax paya- 
ble where employer is a firm — Customary bonus — Right to — Conditions essential for. 

Where the employer is a firm, for purposes of determining the bonus payable for a particular year 
the deduction from profits on account of income-tax has to be on a notional basis. The basis has got to 
such as to be readily ascertainable, and that can only be done by making calculations on the profits 
of the firm itself, for the particular year. It is the partners of the firm rvho are the employers . It is 
that fact that has to be taken into account in considering the question of income-tax, even as in other 
-matters like remuneration, etc., i.e. the amount of tax payable by each partner qua the business of the 
firm, irrespective of their other sources of income 6r loss, because notional is quite different from the 
actual,thoughnQtwbpllydissociatedfromit. It would not be right to give the employee the double 
benefit ofgranting deduction on the basis ofincome-tax payable by each partner in respect of his share in 
the profits ofthe firm and at the same time adding the “registered firm tax ” which is paid by the firm 
in order to obtain certain reliefs under the Income-tax Act, which they would not otherwise have 
obtained. 
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What is more important to negative a plea for customary bonus would be proof that it was made 
ex gratia, and accepted as such or that it was unconnected with any such occasion like a festival. It 
cannot be accepted that to establish the claim to customary bonus it must be proved that even in years 
of loss such bonus was paid to the workmen. That is only one of the circumstances to be considered 
and not a condition precedent. 

Per Rajagopala Ayyangar,J . — Subject to the rebate allowed under section 14 (2) (aU) of the Income- 
tax Act the amount of “ registered firm tax” payable by the firm should be added to the notional tax 
payable by the partners individually in respect of their share of profits and that sum must be 
deducted in computing the profits for ascertaining bonus payable. 

There must be an earlier year in which customary bonus was paid in such cirumstances as to serve 
as a precedent for the future, i.e., to establish the custom for payment in later years. Where there has 
been adequacy of profits in all earlier years to justify payment of a month’s bonus during Diwali it 
cannot be said that a right to customary bonus is established.” 

Appeal by Special Leave from the Award dated the loth May, 1961, of the 
Central Government’s Additional Industrial Tribunal, Bombay, in' Reference 
(GGIT) No. 4 of. 1 960. 

M. C. Setalvad, Attorney-General for India {S. D. Vimadalal, Advocate and 
J. B. Dadachanji, 0 . C. Mathur and Revinder Narain, Advocates of Mjs, J. 
Dadachanji & Co., with him), for Appellants. 

C. B. Aggarwala, Senior Advocate {K. R. Chaudhuri, Advocate, with him), 
for Respondents. 

The Court delivered the following Judgments 

Sinha, C. J. (on behalf of the Majority) — ^This appeal,, by Special Leave, is 
directed against the award dated loth May, 1961, made by the Central Gov- 
ernment’s Additional Industrial Tribunal (Shri Salim M. Merchant) Bombay, in 
Reference No. 4 of i960, on a reference made by the Central Government 
under clause {d) of sub-section (i) of section 10 of the Industrial Disputes Act 
(XIV of 1947). The main point in controversy between the parties relates to the 
question of bonus, both traditional or customary bonus and profit-sharing bonus. 

The appellants are a partnership firm, registered under the Indian Partner- 
ship Act, 1932, and have their office at 46) Veer Nariman Road, Fort, Bombay-i. 

The firm carries on business in the name of Messrs. Tulsidas Khimji, and for 
relevant year ended 31st October, 1958, the partners were (i) Shri Karsondas Tulsi- 
das, (2) Shri Ranchoddas Goculdas, (3) Shri Narandas Tulsidas, (4) uhri Moolsing 
Karsondas, (5) Shri bhantu Karsondas and (6) Shri Narendra i^nchhodas. They 
are closely related to one another. The first two partners aforesaid have been associa- 
ted with the firm for about 40 years, the third for about 35 years, the fourth for 
about 1 5 years, the fifth for about 8 years and the -Gth for about 5-6 years. At all 
material times, the six partners had been working for and in the interest of the firm 
which carried on different kinds of business, namely, (i) Clearing and Forwarding 
Agents, (2) Godown Keepers, (3) Insurance Agents and (4) Cotton Supervisors and 
Controllers. For carrying on these different kinds of business, they maintained 
four different and distinct departments. The respondents are workmen employed 
under the firm. The question referred to the Trilunal was “ quantum of bonus 
payable to workmen for the year ended 31st October, 1958.” A number of issues 
were raised before the Tribunal, of which it is only necessary to notice the 4th and 
the 5th issues, which are as under : 

“ 4. 'Whether the claim tmder reference should be restricted to a claim for profit-sharing bonus 
or customary bonus or on basis of implied terms of contract ? 

5. 'Whether it is open to the" workmen to claim bonus on the basis of surplus profits, and at the 
same time claim bonus on the ground of custom and practice or implied terms and conditions of ser- 
vice ? Or whether the workmen should elect the basis on which they claim bonus ?” 

The Union of the workmen had claimed profit-sharing bonus at the rate of 
6 months’ wages (inclusive of Dearness Allowance) and traditional or customary 
bouns at a rate, which is not clear but which may be said to be either three months 
or one month’s %vages, plus dearness allowance, on the occasion of the Dcteab festival. 
The difficulty in clearly stating the case for the workmen is that they were not clear 
in their own minds as to whether they ^v'erc claiming the customary or traditional 
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bonus as one of the implied terms of tlieir employment or for the special festival 
occasion of Dewali. It was not even clear whether the claim for 6 months’ wages, 
inclusive of dearness allowance, was the total claim for bonus or was in additon to 
the traditional or customary bonus, either implied or as festival bonus on the occasion 
of Dewali. That accounts for the form of the issues set forth above. The appellants 
conceded only one month’s basic wages as bonus which had already been paid, 
and contested the claim for traditional or customary bonus either as an implied term 
of contract of service or as a festival bonus. As there was some confusion about the 
claim of the respondents, the Tribunal, after referring to a number of docu- 
ments and oral statements, came to the conclusion that the respodents had 
claimed by way of maximum bonus, 6 months’ wages on a profit-sharing basis, 
and that the minimum was the claim for customary or traditional bonus of three 
.months’ basic wages and one month’s dearness allowance. On Issue No. 4 the 
Tribunl decided that those were alternative claims, and that it was not necessary 
for the workmen to elect any one of the alternatives. The Tribunal pointed out 
that till the decision of this Court in- the case of The Graham Trading Go. India 
Ltd. V. Its W'orkmen 1, a clear distinction was not made in respect of claim for 
bonus as an implied term or condition of service and as a customary or tradi- 
tional bonus, and the respective test to determine them. The Tribunal, there- 
fore, held that the workmen were entitled to claim bonus on each of the three 
alternative bases, namely, (i) Profit sharing bonus, (2) bonus as an implied term 
of service and (3) customary or traditional bonus on the occasion of Dewali. 
The Tribunal pointed out that the appellants had already paid to its workmen 
bonus equivalent to one month’s basic wages which amounted to Rs. 20,780. In 
order to determine the question of the first kind of bonus, namely, profit- 
sharing bonus, the Tribunal had to determine the available surplus. In order 
to do that, it had to grant certain deductions from the gross profits. The appel- 
lants claimed deductions under a number of heads, but we are concerned only 
with two out of them, namely, (i) whether the appellants’ claim for deduction of 
51 per cent, out of the gross profits on account of income-tax was justified, and 
•(2) what should be the amount “of remuneration for the six partners, 
in respect of which also’ deduction may be granted. The Iribunal decided, that 
the 'amount of tax payable by the firm, as such, should be deducted and not as 
claimed' by the appellant. On that basis, the Tribunal found that the amount 
deductible on account of income-tax would come to a little over 5 per cent, of the 
total amount of the gross profits. As regards the remunerations of the partners, the 
Tribunal fixed a lump sum of twenty thousand rupees, on a basis which is not 
leasily discernible from the award, and may be said to be more or less conjectural. 
After making provision for the prior charges on the amount of the residuary surplus, 
the Tribunal came to the conclusion that a bonus equivalent to i/4th of the total 
basic wages earned by the workmen during the year under reference, i.e., the year 
■ended 31st October, 1958, would be justified. It then turned to the question of 
the alternative claim of the workmen to three months’ basic wages, plus one month’s 
dearness allowance, either as amimplied term of conditions of service or as custo- 
mary or traditional bonus. On a consideration of the decisions of this Court, and 
•other decisions of High Courts and Tribunals, it came to the conclusion that though 
the respondents may not have succeeded in establishing their claim on the basis of im- 
plied terms of contract, they had succeeded in proving their claim for traditional 
or customary bonus at a uniform rate of one month’s basic wages plus dearness allow- 
ance. In the result, the Tribunal awarded to the workmen bonus equivalent to the 
-Jth of the total basic wages, less the amount of bonus equivalent to one month’s 
wages already paid for the year under reference on the same terms and conditions 
as had been prescribed in the award in respect of the previous year ended 31st 
October, 1957. 

Against this award, the firm has come up in appeal. There is no cross-appeal 
by the workmen, even though, on the findings recorded by the Iribunal, they 
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were found entitled to three months’ wages by way of profit-sharing bonus and 
one month’s wages plus dearness allowance by way of traditional or customary 
bonus on the occasion of Dewali. 

Substantially, three questions were raised before us on behalf of the appellants, 
namely, (i) that deduction for income-tax, in order to arrive at the actual figure of 
available surplus, should have been not on the basis of what income-tax is actually 
payable or has been paid in respect of the registered firm, but on a notional basis, 
which may be analogous to the case of a registered company, or on the basis of 
tax payable on the lump sum income of 1.95 lakhs by an unregistered firm, or on 
! some other basis which may have some resemblance to what each one of the part- 
ners has to pay in respect of his income; (2) that the partners’ remuneration should 
not have been fixed by the Tribunal at Rs. 20,000, by a rule of thumb, but should 
iave been fixed on the basis of resonable remuneration which the firm should pay 
to the partners of running its business in the foiur departments, aforesaid. In this 
'Connection, it was said that if Rs. 96,000, as claimed by the appellants, was 
thought to be too high, a figure of 48,000 which is half the amount claimed, 
would be highly reasonable in the facts and circumstances of the business of the 
£rm ; and (3) that the Tribunal had misdirected itself in arriving at a finding 
that the workmen had succeeded in establishing their • claim to traditional or 
'Customary bonus at a uniform rate of one month’s basic wages plus dearness 
.allowance. 

We shall take up the points in the order indicated above. It is not contested 
on behalf of the respondents that some deduction has to be made on account of 
income-tax, but their learned counsel has contended that the tax should be what 
the firm as such has to pay by way of income-tax. It was said in this connection 
that a registered firm is a leagal entity for the purposes of income-tax, and that the 
Tribunal was perfectly justified in giving credit only for the siun of about Rs. 10,000, 
worked out on that basis. On the other hand, it was contended on behalf of the 
appellants that 51.5 per cent, or whatever may be the actual rate of income-tax 
payable by a company should have been deducted. Alternatively, it was argued 
that 7 annas in a rupee would be a fair basis. In our opinion, it would not be right 
to equate a registered firm to a company for the purpose of deduction of income- 
tax. It is true that the income-tax deduction has to be made on a notional' basis, 
as laid down by a Bench of five Judges in this Court, in The Associated Cements Com- 
J)aniCs Ltd._Dwarka Cement Works, Dwarka v. Its Workmen 1. ’ But even so, the notional 
basis must have relevance to the law of income-tax in respect of firms. In this 
-connection, the following alternatives were suggested on behalf of the appellants, 
namely, (i) income-tax at 7 annas in a rupee, which will wipe off about rupees 85 
thousand or about 45 per cent, of the profits ; (2) a sum of about Rs. 53,000 odd on 
the basis of income-tax payable on an income of 1.95 lakhs of the firm on the footing 
of the partners paying tax at the appropriate rate on their shares of the income. 
This would account for about 27 per cent, of the profits, after adding the ten thou- 
sand rupees, which is a registered firm tax, as already indicated ; (3) tax of one 
lakh forty thousand odd on the basis of the firm being unregistered, which the income- 
tax authorities are entitled to do in certain circumstances — this would account for 
about 70 per cent, of the profits; (4) income-tax amounting to roughly 68 thousand 
rupees, plus ten thousand rupees in respect of registered-firm tax on the basis of the 
tax payable by the partners on the income of the registered firm at the rate appli- 
■cable to tlacir ^TOrld income, on their shares in the firm. We have no hesitation in 
rejecting the first suggestion of deducting about 7 annas in the rupee became that 
vdll be on the basis of a tax on a corportaion, the basis which we have already re- 
jected as unfair. Even more unacceptable is the suggestion of knocking off a lakh 
and 40 thousand rupees, which has the effect of setting apart the major share of the 
profits for income-tax on a highly notional basis. The 4th alternative of taking 
into account the world income of the partners of the firm would be equally- unjust 
and unfair to the workmen in the case of the members of the firm being very rich 
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persons. This course would be highly objectionable from another point of view, 
which is a very important consideration, namely, that in order to determine the 
bonus payable for a particular year of working of the firm, the world income of the 
partneis of the firm may have to be determined in the first instance, which process 
may take years. As the appellants themselves have rightly stated that the deduedon 
on account of income-tax has to be on a notional basis, the basis has got to be such 
as to be readily ascertainable, and that can only be done by making calulations 
on the profits of the firm itself, for the particular year. The last alternative of 
allowing deduction under this head of calculating income-tax on the actual figures 
of the profits of each of the partners separately appears to be reasonable, because 
the^ figures are known and the tax of each constitutent member of the firm can be 
easily calculated on the basis of his share. But it has been argued on behalf of the 
respondents that the amount of income-tax payable by the firm as such, viz., about 
Rs. 10,000 should be permissible deduction and not what each partner had to pay 
on his share of the profits, because it is the firm which is the employer and wliich can 
claim deduction under this head. But this contention cannot be pushed to its 
logical conclusion because a firm is not a legal person within the meaning of the 
Industrial Disputes Act. It is the partners of the firm who are the employers. 
It is that fact tlrat has to be taken into account in considering the qusetion of income- 
tax even as in other matters like remuneration etc., ; i.e., the amount of tax payable 
by each partner qua the business of the firm, irrespective of their other sources of 
income or loss, because, notional is quite different from the actual, though not 
wholly dissociated from it. But the question still arises whether the registered-firm 
tax can also be added to the figure of income-tax arrived at by the process just 
indicated. In our opinion it would not be right to give the employers the double 
benefit of granting deduction on the basis of income-tax payable by each partner in 
respect of his share in the profits of-the firm, and at the same time adding the re- 
gistered-firm tax, which is paid by the firm in order to obtain certain reliefs under 
the inemoe-tax Act, whiich they would not otherwise have obtained. Hence, as a 
result of the foregoing consideratiohs, the sum of Rs. 53,000, in round figures, 
should be allowable under this head of income-tax. Even that figure, it was 
admitted, would represent about one quarter of the profits. 

The next question that falls to be determined is what amount should be allowed 
under the head “ Remuneration to the partners of the firm ”, In this connection, 
it has been found by the Tribunal that the claim of the partners that they devoted 
their whole time to the business of this firm only, is not correct, and that the 
individual partners, on their own accoimt, and certainly as partners of another 
firm have been carrying on their other business activities. It has also to be borne 
in mind that the partners have not been able to adduce any reliable data to determine 
the amount of time and energy which they devote to the business of the firm in 
question. It is equally true that the sum of Rs. 20,000 fixed by the Tribunal,. 
Under this head, amounting roughly to 10 per cent, of the gross profits is more or 
less conjectural. We know that the sum of Rs. 4,60,000 represents roughly the 
wage bill for the year in question. Comparing the sum allowed by way of remunera- 
tion to the partners to this figure, it appears to us that the amount fixed^ by the Tri- 
bunal errs on the side of inadequacy. But this Court is not in a position to come 
to any definite conclusion of its own on the record as it stands, assuming that it is 
open to this Court to record a finding, which is more or less one of fact,^ in dis- 
agreement with the finding of the Tribunal. It must be added that this Court 
does not function as a regular Court of Appeal from the Tribunal. Its fuction 
is merely to see that the law is being properly administred, in accordance with well 
settled rules of natural justice. Hence, we would not embark upon a fruitless task 
of deterrnining a figure which will not have any substratum of solid facts and 
figures to support our conclusion. 

The remaining question of traditional or customary bonus has been pressed 
upon us on behalf of the appellants. It has been argued that the Tribunal has 
not followed the rulings of this Court on the question of a bonus of the kind we 
are now dealing with. The Tribunal has come to the conclusion that the workmen 
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have proved that bonus at a uniform rate of one month’s basic wages plus dearness 
allowance, on the occasion oi Dewdli, has been paid throughout the period of more- 
than 15 years, between 1940-41 and 1956-57. That is a finding of act. But it 
has been contended that according to the judgments of this Court, in order to esta- 
blish the claim for a bonus of this kind, four conditions must be fulfilled, namely, 
(i) that the payment has been made over an unbroken series of years ; (2) that it 
has been so made for a sufficiently long period ; (3) that the payment has been 
made at a uniform rate throughout, and (4) lastly, that it has been paid even in- 
years of loss, and did not depend upon the earning of profits. It has been found 
by the Tribunal that the first three conditions, if they can be so called, have been 
fulfilled, but that the last one has not been established and could not be established 
because the firm was singularly fortunate in having an unbroken record of profits, 
year after year. It was vehemently argued on behalf of the appellants that as 
this last condition has not been fulfilled, the Tribunal was not justified in law in 
coming to the conclusion that the claim of traditional or customary bonus at the 
rate mdicated above had been established. In our opinion, this contention is 
not acceptable for several reasons. Firstly, the four so-called conditions are not 
really in the nature of conditions precedent but -are circumstances which have 
been taken into account by this Court in The Graham Trading Co. {India) Ltd. v. 
Its orkmen,'^ for coming to a conclusion as to whether or not a claim to customaiy 
or traditional bonus had been made out. In the case just referred to, this Court 
pointed out that the Tribunal has to consider those four circunistances. That 
those are circumstances, and not conditions precedent, is shown by the fact that 
this Court has pointed out that the length of the period will depend upon the circum- 
stances of each case. A condition precedent, as such, has to be more definite than 
one which depends upon the circumstances of each case. Secondly, there is no 
rational ground for holding that payment even tvhen there were losses is a condition 
precedent because, as has happened .in this case a company or a firm may have an 
unbroken record of profits ever since it started working. Hence, if it were to be 
held as a condition precedent, payment of bonus satisfying the three conditions 
aforesaid but not this one, for however long a period, would have to be held as 
insufficient to establish the claim for tliis kind of bonus. Between profits and loss 
in a particular year, there may be a very small gap. The loss may be of one rupee ,* 
and similarly profits may be equally nominal. The third alternative, -which may 
be supposed, is neither loss nor profit. According to the appellants’ contention, 
the case for such a bonus is made out in the first supposition of a nominal loss, but 
not of the second or the third alternatives. The law cannot be founded on such 
unsubstantial considerations. The question in such cases is always one of substance, 
and not of form. We cannot, therefore, accept the submission that loss substantial 
or otherwise is a sine qua non. The observations of tliis Court in the decisions referred 
to above must be understood as based on considerations of substance and not of 
form. Such a bonus has reference to a special occasion like a festival, for example, 
the Pujas in Bengal and the Dewali in Western India — occasions which are generally 
utilised by employers to reivard the services of their employees. Hence, in our 
opinion, ivhat is more important to negative a plea for customary bonus would be 
proof that it was made ex grulia, and accepted as such, or that it was unconnected 
tvith any such occasion like a festival, as laid down by this Court in the case of 
B. H. Elias & Co. Ltd. Employees^ Union v. B. M. Elias & Co. Ltd.^. In our opinion, 
therefore, the Tribunal was fully justified in finding that the traditional or customary 
bonus had been established in this case, notwithstanding that it had not been shown, 
as it could not have been shoivn, that it was paid in a year of loss. On behalf of 
the respondents an attempt was made to shoiv that such a bonus could be granted 
as an implied term of contract of service. But as such a case has not been made in 
the statement of the case in this Court, we did not allow that case to be made out 
at the time of the arguments. We must make it clear that this Court has to be 
very strict in enforcing the rules of pleading, as laid down in the rules of this Court 
bearing on the question of statement of case of the parries. These rules have been 
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laid down with a view to help the Court in narrowing down the controversies between 
the parties and also for the purpose ofgiving notide to the other side that a particular 
question^will be raised, and that that party should be ready to meet that particular 
point. This Court would not ordinarily permit any laxity in the matter of pleadings 
in this Court, and litigants and their legal advisers must take note of what we have 
said so often in the course of arguments in a number of cases coming before us 
recently. 

It remains to consider what is the effect of our finding on the first question 
relating to deduetion on account ofincome-tax on the award made by the Tribunal. 
At page 129 of volume I of the paper book, there is a statement of the profits of the 
firm between the years 1943-44 and 1957-58, and at page 157 of the reasons of the 
Tribunal in volume II appears a tabular statement of the bonus paid for the corres- 
ponding period of years, which has consistently been equivalent to three months’ 
basic wages, which is the bonus allowed in respect of the year in question also. 
This was so in spite of the fact that the profits have fluctuated considerably from 
year to year. Even after payment of the bonus as directed by the Tribunal, and 
making allotvance for the higher amount of income-tax as determined by us, the 
appellants are left tvith a substantial amount by way of their share of the profits. 
It would thus appear that the Tribunal has not been too generous to the workmen 
when it allowed a consolidated bonus of three months’ basic wages minus the 
amount already paid to them. 

In the result, the appeal fails and is dismissed tvith costs. 

Rajagopala Ayyangar^ J . — I regret my inability to agree in the order proposed 
.by my Lord the Chief Justice. The facts of the case and the points in dispute arising 
for decision have been exhaustively set out in that judgment and I consider it 
unnecessary to repeat them. It will be seen that the controversy is confined to 
two matters : (i) the quantum of the profit-bonus, if any to which the 
respondents would be entitled, for Samvat year 2013 (1956-57) and (2) the correct- 
ness of the declaration by the Tribunal in its award now under appeal that the 
•respondents are entitled to customary or festival bonus on the occasion of Diwali 
.and these I shall deal in that order. 

Taking up first the question of profit-bonus, its quantum admittedly depends 
upon the surplus available for distribution. The Tribunal has awarded a bonus 
equivalent to three months’ basic wages, this including the bonus equivalent to 
one month’s basic wage already paid by the appellant-firm. The figure of 3 months’ 
basic -(vages has been derived by following the fojmula enunciated by the Full 
Bench of the Labour Appellate Tribunal in Mill Owneis' Association, Bombay v. Rashtriya 
Mill Mazdoor Sangh^, which has received the approval of this Court in several deci- 
sion of which it is sufficient to refer to the Associated Cement Companies Ltd. v. Its li'ork- 
men^. The gross profit, i.e., the net profit earned by the firm during the relevant 
year after adding back items which are inadmissible for the purpose of calculating 
bonus for workmen for that year was Rs. 1,95,060. Both the parties before us 
accepted this figure as correct and the only dispute related to the items to be deduct- 
ed from it for the purpose of ascertaining the residuary surplus available for distri- 
bution among the parties entitled to a share in it. Out of this sum of Rs. 1,95,060 
the Tribunal deducted the following : 


1. For income-tax .• 10,305/- 

2. For return on partners’ capital 9,810/- 

3. For return on working capital .. 5,595/- 

4. Remuneration for the six partners . . 20,000/- 


45,710/- 


'wliich left a residuary surplus ofRs. 1,49,350 out of which bonus equivalent to three 
jnonths’ basic wages absorbing Rs. 62,340 was awarded to the workmen leaving 
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Rs. 87,010 as the share of the employer and the Tribunal added that the latter 
“ would be adequate share for the Company providing Rs. 4,250 for gratuity and 
■taking into consideration the income-tax rebate on the amount of bonus awarded”. 

Out of the four items of deductions those in controversy before us are t-wo (i) 
the quantum of the income-tax deductible, and (2) the remuneration allowable 
to the partners. As regards the first item viz., income-tax payable, I am in respectful 
agreement with the reasoning and conclusion of my ' Lord the Chief Justice that 
where the employer is a firm that is registered under section 26-A of the Indian 
, Income-tax Act the income-tax that the employer is entitled to deduct, is not the 
“ registered firm tax ” on the gross profits of the firm but the tax that would be 
payable on the share income of each partner. Both the learned Attorney-General 
for the appellants and Mr. Aggarwala for the workmen laid stress on the fact that 
the deduction from gross profits of income-tax for computing the available surplus 
has been referred to by this Court as a “notional” item {vide e.g) B. N. Elias & Co. 
Ltd. Employees' Union v. B. N. Elias & Co. Ltd. ^ and each of them developed 
an argument founded on this description. Relying on the “ notional ” character 
of the tax deduction, the learned Attorney-General contended that the figure deduct- 
ed ought to be the same whether the employer was a company, firm or any other 
unit of assessment, viz., 7 annas in the Rupee at one stage and 51 per cent, when 
, the income-tax payable by a company was raised to that figure. Mr. Aggarwala 
■on the other hand submitted that in the case of a registered firm one should ignore 
the tax the individuals composing the firm were under an obligation to pay on the 
profits derived but that the Tribunal had to take into account only “ the registered 
firm tax ” which had been imposed on registered firms ever since the Finance 
Act of 1956. I consider that both these arguments proceed on a mis-apprehension 
or a misunderstanding of the real import of the expression “ Notional ” in the con- 
text in which the term has been used by this Court. The expression “ notional ” 
has been used to distinguish it from the actual tax payable by the employer for the 
year for which profit-bonus is being calculated and the reason why the actual tax 
paid was discarded as a proper deduction was thus explained by this Court in the 
Associated Cement Coy.'s case^: 

“ The formula for awarding bonus to workmen is based on two considerations ; first that labour 
is entitled to claim a share in the trading profits ofthe industry because it has partially contributed to 

the same, In consequence in working out the formula it should not be ignored that the 

formula proceeds to deal with the labour’s claim for bonus on the basis that the relevant year for which 
bonus is claimed is a self-suflBcient unit and the appropriate accoimts have to be made on the notional 
basis in respect ofthe said year. It is because the bonus year is taken as a unit self-sufficient by itself 
that the rehmd amount received by the employer being the refund paid by him in previous years is not 

included on the credit side Similarly, the same principle governs losses inemred in previous 

years which the employer is entitled to have claimed rmder section 24 (2) during the bonus year. . . — 
Similarly, that the employer was not required to pay tax during the bonus year as a result of the adjust- 
ment of previous year’s rmabsorbed depreciation has no relevance in determining the available surplus 
from the trading profits of the bonus year. It is on the same ground, viz., that the imit is the bouys 
year and the trading profits of that year determining the quantum of bonus available that the initial 
and additional depreciations besides a statutory depreciation are held not allowable.” 

But after these factors which are either exceptional being either special reliefs 
for the purpose of aiding an industry or reflecting the credits or debits attributable 
to different years are eliminated, one has to work out the actual tax payable on the 
income under the relevant provisions of the Income-tax Act before the figure of 
available surplus which could be distributed between the employer and the work- 
men could be ascertained. The rate of 7 annas in the Rupee was applied by this 
Court to cases where the employer was company to whom that rate applied under 
the then Income-tax Act, and not as any “ notional ” figure to be deducted. ^ It 
has to be boriie in mind that the calculations are for the purpose of ascertaining 
the available surplus and so have to be related to the amount available after 
payment of the tax. The fact that certain items such as, for instance, the penalty 
payable for defaults under the Income-tax Act or credits received thereunder which 
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aie um elated to the normal iax payable on the income derived by the employer 
are ignored, does not imply that the amount deductible under this head is wholly 
unrelated to the provisions of the Income-tax Act or to the amount that would be 
available as surplus in an idealised condition, i.e., after elimination of the inadmissible 
factors. It is only in that sense that the figure is notional i.e., in the sense that it 
(mes not take into account the actual tax payable. But it is real and otherwise 
than notional if the irrelevailt factors are excluded. It is for this reason that I find- 
no basis for the argument that in the case of an employer such as the one we are 
concerned with, the^ rate of tax applicable to companies for the year in question 
IS relevant as affording any basis for computing the amount deductible under the 
head incoihe-tax ”. I therefore reject without hesitation the main submission 
of the learned Attorney-General. 

For the same reason I consider that the contention urged by Mr. Aggarwala 
should also be rejected. If the income-tax payable has to be related to the actual 
available surplus, taking the business as a unit and after eliminating the factors- 
that are not relevant for determining the tax payable for the bonus year in question 
^nd in respect of that business income, we must necessarily reach the conclusion 
that it is the tax payable by the several partners who constitute the firm on their 
share income from the business that affords a real basis for computing the deduction 
under this head. In saying this I have not oveMooked the fact that for the purpose 
of the Indian Income-tax Act a firm is a unit of assessment and that in the case of a 
registered firm there, is a special “ registered firm tax ” payable by that unit since 
1956. Though a firm is regarded as an entity for the’ purpose of Income-tax Act, 
it is undeniable that a partnership is not an entity at law and it is the partners who 
constitute the employers for all purposes other than for income-tax. It is in this 
view that I concur in the opinion expressed by my Lord the Chief Justice that it is 
the tax payable by the individual partners on their share income from the firm with- 
out taking into account any income, derived by them otherwise, i.e., their world 
income, and without allowing for any losses suffered by them in their odier ventures, 
that would constitute the item of income-tax payable by the employer which would 
be the deductible head for the purpose of computing the available surplus. 

I, however, do not agree with my Lord that the registered firm tax paid by the 
appellant-firm is not to be added to the tax payable by the individual partners on 
their share of the profits in arriving at the total of the income-tax payable by the 
business. 

As regards firms registered under section 26-A of the Income-tax Act the position 
since 1956 is briefly this. Income-tax at specially low rates is assessable on the 
profits of a registered firm, but not super tax. The partners of the registered firm 
are liable to be charged in their individual assessments to both income-tax and super 
tax in respect of their share of profits derived from the firm. There is thus an 
element of double taxation in the case of registered firms, in respect of income-tax 
but not for super tax and only a partial relief against the double taxation is afforded 
by section 14 (2) (aa) of the Income-tax Act. What I desire to point out is that 
the “ registered firm tax ” is as much a tax' paid by the partners together and is as 
much a deduction out of the surplus profits available for distribution as the incorne- 
tax paid by the partners individually. I do not therefore see any basis for the dis- 
tinction between the “ registered firm tax ” paid by the partners together and the 
individual income-tax payable on their share income by each of the partners. In 
my opinion, subject to the rebate allowed under section 14 (2) (aa) the amount oF 
“ registered firm tax ” payable by the firm should be added to the Rs. 53,000 
and odd payable by the partners individually in respect of their share of profits. 
Making allowance for the rebate I would, therefore, compute the siun deductible 
under' the head “ income-tax payable ” at Rs. 60,000. 

The next item in dispute is as regards the sum allowed as the remuneration for 
the six partners for carrying on the work of his firm. I respectfully agree wth the 
conclusion of my Lord that the figure of Rs. 20,000 allowed by the Tribunal is not 
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iDased on any relevant evidence but is merely a conjectural figure and cannot, there- 
fore, be accepted. The proper way to have approached the question would have 
been for the parties to have led evidence as to what would have been the reasonable 
Temuneration payable to strangers if the work had been entrusted to and performed 
by such persons. It is common ground that neither of the parties nor the Tribunal 
approached the problem from this point of view. In this state of circumstances 
two courses would be open to this Court (i) that the matter be remitted to the 
Tribunal, so that parties might adduce necessary evidence on these lines for a satis- 
factory finding to be recorded, or (2) determine the figure ourselves. Mr. Aggarwala, 
learned counsel for the workmen, suggested that if we did not agi-ee with the finding 
■of the Tribunal that Rs. 20,000 was reasonable remrmeration for the six partners to 
have attended to the work of the firm, we might remand the case to the Tribunal 
for evidence being led and fresh findings reached and an award passed on the basis 
•of such findings. The learned Attorney-General on the other hand, suggested that 
as the appeal was concerned with the bonus only for one year and that as evidence 
on these lines would be led if any question arose in regard to the later years, it was 
not necessary that the parties should be driven to incur more expenses in further pro-' 
ceedings before the Tribunal and that in the interests of both the parties we might 
ourselves record a finding as regards the figuie which we considered reasonable taking 
into account the materials already on the record. He further pointed out that though 
before the Tribunal the appellants had claimed Rs. 96,000 as the reasonable remu- 
neration allowable to these partners he was prepared to step down the claim to 
Rs. 48,000 if that would be accepted by the respondents. Though Mr. Aggarwala 
iii-st appeared to consider that Rs. 48,000 was reasonable, he however, later stuck 
to the position that if we did not accept the finding of the Tribunal that Rs. 20,000 
was reasonable remuneration the case should be sent back for a computation on 
the basis of further evidence wlrich the parties might adduce. 

1 

Bearing in mind that the dispute befoie us relates only to one year and that 
parties might adduce more satisfactory evidence in regard to later years if there 
should be a dispute, I consider that it would not be worth while as it would impose 
an unnecessary strain on the parties, to have the matter remitted to the Tribunal 
for a fresh finding on the issue. In the circxunstances, I consider that the best 
course would be for this Court to determine the reasonable remuneration on the 
.basis of the materials aheady on record. 

It is in evidence that the managerial staff, who are undoubtedly working under 
-the partners, were paid a remrmeration of Rs. 750 p.m. That, in my opinion 
would afford some indication of the scale of wages in this concern payable to the 
superior staff. If a paid manager instead of a partner were employed, his remunera- 
tion could reasonably be taken as Rs. 1,000 p.m. Now there were four separate 
deparmemts in this concern carrying on four different types of business, viz., Clear- 
ing and Forwarding Agents, Godown-keepers, Insurance Agents and Cotton Super- 
visors and Controllers. If four persons had been employed in each of these depart- 
ments as superior supervisory staff the remuneration payable to them would be 
Rs. 4,000 a month or Rs. 48,000 for a year. Having regard to this mode of approach 
I consider that the figure suggested by the learned Attorney-General was reasonable 
and I was therefore not siuprised that Mr. Aggarwala at first seemed to agree that 
this would be a reasonable figure. I would only add that even if each of the heads 
of the four departments were paid only Rs. 750 p.m., the total remimeration would 
come up to Rs. 36,000. I, therefore, consider drat the amount reasonably allowable 
-under this head cannot in any event be less than Rs. 40,000. I would therefore 
increase the item “ Remuneration of partners ” in the award now under appeal 
from Rs. 20,000 to Rs. 40,000. 

I shall no^v proceed to consider the effect of these revisions on {a) the surplus 
available for distribution^ and {b) the fair share which could be allowed to labour 
for being distributed as bonus. On the basis of the revised figures the fresh com- 
putation would be : 
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Gross profit 

Less 1 . Income-tax 

2. Return on partners’ capital 

3. Return on working capital 

4. Remuneration for the partners 


■ Net available surplus 79,655 or roughly 80,000. Even if this is divided equalltr 
between the employer and labour, making no provision for reserves «'r., it would 
yield only Rs. 4O5OOO as the share of labour available for distribution as bonus 
The total amount which would be payable if a bonus of a month’s basic wages were 
awarded would be Rs. 20,780. The utmost that could be allowed to labour would 
be a bonus equivalent to two months’ basic wages and even taldng into account the 
concession that the learned Attorney-General made that the return on partners 
working capital be computed not at 9 per cent, as the Tribunal has done, but at 
6 per cent, the result would not be very different, for that would add only Rs. 3,000 
and odd to the surplus pool. In my opinion, therefore, the bonus that 
should be awarded to the respondents should be reduced from three months’ basic 
wages to basic wages for a period of 2 months which would absorb Rs. 41,560 and 
leave something Jess than Rs. 40,000 to the employer Instead of the Rs. 87,000 
which the Tribunal considered as a reasonable apportionment for the employer. 

The next matter in controversy is whether the Tribunal was right in declaring 
that the workmen were entitled to customary festival bonus of one month’s basic 
wage on the occasion of Diwali. The question of customary bonus has been the 
subject of consideration by this Court on more than three occasions. Before referring 
to these decisions it is necessary to restate some facts which are not in controversy : 
(i ) It is an admitted fact that a bonus has been paid of one month’s basic wage from 
Samwat year 1997 (1940-41) to Samwat year 2013 (1956-57) i.e., continuously and 
without any bre^ until disputes arose in respect of the year now in controversy 
— i 957'58' (2) Though there is sqme little controversy as to the precise day when 
it was paid in relation to the Diwali festival — ^whether it was on that day or the 
day succeeding etc., it is common ground that it was paid at or about the time 
of Diwali and obviously to enable the workmen to meet the extra expenses which 
the festival involved. This has to be taken along with ’the fact that Diwali is one 
of the most or the most important Hindu festivalin the Bombay area. (3) That during 
the several years for which we have evidence, i.e., from 1940 onwards the firm has 
been making more than adequate profits to enable it to pay this amount as bonus. 

In other words, during all these long years there has not been any year when the 
firni has either sustained a loss or has been in receipt of less than adequate profits 
to justify this payment of bonus of one month’s basic wage. 

In the light of these admitted facts the very narrow point of controversy before 
us turns on whether it is or it is not a necessary essential pre-requisite for the establish- 
ment of a claim to customary festival bonus that it should have been paid in a year 
of loss or at least in a year when there was no adequate profit to justify the payment. 

The requisite conditions- for the workers to establish a claim to customary 
bonus have been laid down in at least three decisions of this Court to be immediately 
referred to. It was, however, not the contention of any of the parties that these 
rulings were erroneous or required reconsideration. The only point urged before 
us by either side was as to the proper construction of the requirements as laid down 
in these decisions. I am emphasizing this because in the appeal before us the Court 
is not called upon to decide afresh the circumstances in which customary bonus 
would be payable but its task is only to construe the previous decisions of this Court 
as to the conditions laid down in them as necessary for establishing such a custom. 

The point on which the learned Attorney-General for the appellants laid stress 
was that each one of the decisions of this Cour t had laid down as one of the essential 
conditions for the establishment of a right to customary bonus that the said paym^t 
should have been made in a year in which there was loss and as admittedly tos 
condition was not satisfied in the case of the appellants’ business, the declaration 
granted by the Tribunal was unjustified. 


. ■ 1 , 95 , 060 /- 
• • , 60 , 000 /- 
9 , 810 /-, 
• ■ 5 , 595 /- 

40 , 000 /- 

j. 15 . 405 , 
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I shall now proceed to refer to the authorities : Messrs. Ispahani Ltd., Cdcutta vv 
Ispahani Employees^ Union^ and Graham Trading Co. [India) Ltd. v. Its Workmen^ -vvere- 
heard by the same Bench and the judgments in both were delivered by Wanchoo, J., 
the earlier on 6th May, 1959, and the latter on the next day. One of the points 
'involved in IspahanVs case ^ was whether the workmen ■were entitled to puja bonus 
for 1953. It was an appeal by Special Leave from a judgment of the Labour Appel- 
late Tribunal, Calcutta. The Industrial Tribunal had held that it had not been 
established that puja bonus had been paid at uniform rates for a sufficiently long 
and imbrohen period, and rejected the claim for puja bonus for 1953. There was 
an appeal by the workmen against this award of the Tribunal which was allowed 
by the Labour Appellate Tribunal which held that the claim to puja bonus had 
been established. This decision of the Appellate Tribunal was upheld by this 
Court. Wanchoo, J., summarised the facts upon which this finding was based, in. 
these terms : 

" In the circumstances, it -was established in this case that (1) the payment was unbroken and (2) 
it was not paid out of bounty due to profits having arisen, for it was paid in someyears of loss atso.” (Italics 
mine.) 

In the decision rendered the next day — Graham Trading Co. v. Its Workmen^, the 
learned Judge made a more elaborate examination of the conditions for the establish- 
ment of a claim to festival bonus. He first drew a distinction between puja bonus 
as an implied term of employment on the one hand and as a customary or a tradi- 
tional payment on the other. He observed : 

“ It is, however, clear that puja bonus which is usually paid in Bengal is of two kinds, viz., (1) 

where it is paid as an implied term of employment and (2) where it is paid as a customary 

and traditional payment We have considered the tests to be applied where it is a case of 

payment on an implied term of employment in Messrs. Ispahani Ltd. v. Ispahani Employees’ Union^ and we 
need not repeat what we have said there. In the present case it has been pointed out by the company 
that payments which had been made in the past years from 1940 to 1952 could not be considered as. 
based on an implied term ofemployment in the circumstances ofthis case The question, how- 

ever, whether the payment in this case was customary and traditional, still remains to be consider^. 
In dealing with puja bonus based on an implied term of employment, it was pointed out by us in Messrs. 
Ispahani Ltd. v Ispahani Employees’ Union ^ that a term may be implied, even though the payment may not 
have been at a uniform rate throughout and the Industrial Tribunahvould be justified in deciding what 
should be the quantum of payment in a particular year taking into account the varying payments made 
in previous years. But when the question of customary and traditional bonus arises for adjudication, 
the considerations may be someivhat different. In such a case, the Tribunal will have to consider (i) 
whether the payment h^ been over an unbroken series ofyears;(ii) whether it has been for a sufficiently 
long period, though the length ofthe period might depend on the circumstances of each case ; even so 
the period may normally have to be longer to justify an inference of traditional and customary puja 
bonus than may be the case with puja bonus based on an implied term of employment j (iii) the 
circumstance that the payment depended upon the earning of profits would have to be excluded and therefore it must be 

shown that payment was made in years of loss (iv) the payment must have been at a uniform rate 

throughout to justify an inference that the payment at such and such rate had become customary and 
traditional in the particular concern. It will be seen that these tests are in substance more stringent 
than the tests applied for proof of puja bonus as an implied term of employment. ” (Italics mine.) 

Later, dealing with the facts from which the Court drew an inference that the work- 
men had established the right to customary bonus and particularly condition (iii) 
italicised earlier, the learned Judge added : 

“The condition that the payment should have been made in years ofloss also to exclude the hypo- 
thesis that it was paid only because profits had been made, has also been satisfied, for the evidence is 
that payments were made in at least two years ofloss. ” 

The third case of this Court in which the point arose was Elias Co. Employees' 
Union v. Elias & Co. in which also the judgment of the Court was delivered by 
Wanchoo, J. The appeal before this Coiurt was by Special Leave fi'om an award oL 
the Industrial Tribunal and the case of the appellants — ^the employees was that 
they were entitled to a bonus irrespective of profit on a scale which they set out. 
The Tribunal negatived the case of the employees to bonus on all the three grounds 
upon which bonus w'as payable, viz., profit bonus, as an implied condition of service 
and thirdly as customary bonus. Dealing Mth the question of customary bonus 
of one month’s basic wages of tlic subordinate staff, the learned Judge said : 


3. (1960) S.CJ. 1233 ; (1960) 3 S.C.R.. 
378. 


1. (1960) 1 S.C.R. 24. 

2. (1960) I S.C.R. 107: (1961) I S.C.J. 246. 
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* 1 r" This payment ofone month’s basic Wage as bonus at puja appears to have continued uninterrun- 
ted from the time it started m 1942 or thereabout up to the time the dispute arose in 1954. The pav- 
ment was invariably of one month’s basic wage and it appears that it was paid evep in a year of loss.” 


On this ground the appeal was allowed in regard to this ^tem. Lastly, In the Manage- 
ment of Tocklai Experimental Station v. Workmen h the judgment was pronounced by ' 
Gajendragadkar, J. (who incidentally was a member of the Bench which decided 
each of the three earlier cases). Dealing with Puja bonus the learned Judge observed : 


“ Customary puja bonus undoubtedly prevails in many industries in Bengal but there are certain 
tests which have to be applied in determining the validity ofthe claim. The amount by way ofpuja 
bonus, it must be shown, has been consistently paid by the employer to his employees from year to year 
at the same late, that it has been paid even in years of loss and that it has no relation to the profit made 
by the employer during the relevant year. The course of conduct opreading over a reasonably long 
period between the employer and the employees in the matter of payment ofpuja bonus is ofconsidera- 
ble importance in dealing -with the claim of customary puja bonus (vide The Graham Trading Co. (Indio) 
Ltd. V. Its Workmen).-" 


The question now for consideration is whether on those authorities, reason- 
ably construed it is or it is not a necessary condition for the establishment of a claim 
to customary bonus that it has been paid in a year of loss. The extracts that I have 
made from tlie judgment of this Court in the Graham Trading Co.’s case^ yvhere it is 
referred to as the third condition and the specific reference to loss in the three other 
decisions, particularly bearing in mind the fact that the same members of the Court 
had taken part in these several decisions, and Gajendragadkar, J., took part in all 
the four, I feel unable to hold that the learned Judges did not intend this to be an 
■essential condition. In the Graham case -the reason for the insistence of this condition 
is stated, viz., that it is only a payment during a year when there is loss that would 
negative the payment being a bounty. In these circumstances I do not consider it 
possible to construe these judgments as laying down that payment during a year of 
loss was merely a relevant circumstance and not a necessary condition. If, as I 
have pointed out earlier, what the Court is now called on to do is only to construe 
these decisions, and not consider the question afresh, I feel compelled to hold that 
in these several decisions this Court did lay down that this was a sine qua non for 
making good the claim. 

It was suggested during the course of the argument that there was no difference 
Between a loss of one rupee for the year and a profit of a similar sum and that if 
the decisions were literally understood it would lead to an unreasonable result, 
for whereas the claim w'ould be excluded in the event of a loss — even though the 
same be nominal, even the existence of a nominal profit would enable the claim to 
be established. I agree that we are not construing a statute and that in the context 
in which the condition has been laid down, viz., that it should negative the payment 
being by way of bounty, the expression loss” should be understood in the sense of 
an inadequacy of profit which would not justify the payment of that bonus. But 
where the profits are adequate to enable the payment of the bonus, it appears to 
me that these decisions clearly lay down that the right to customary bonus is not 
•established ; for as explained in the Graham Trading Coy’s case, a the payment being 
by way of bounty would not then be excluded. In this connection it has to be 
borne in mind that when die right to customary bonus is held to be established, the 
workmen are entitled to it in future years even in a year of loss and a fortiori so 
in a year when the profits are inadequate to justify that payment. In these circum- 
stances it stands to reason that there must be an earlier year in which payment has 
been made in such circumstances as to serve as a precedent for the future, i.e., to 
establish the custom for payment in later years. As in the present case it is admitted 
that there has been an adequacy of profits to justify the payment of one month’s 
bonus during Bium/i during all the earlier years the declaration granted by the 
Tribunal is without justification and the finding in that regard has to be set aside. 

The result therefore is that I would allow the appeal in part, reduce the profit 
bonus to basic wages for two months including the one month’s basic wage as bonus 
already paid, and delete the declaration as to customary bonus. 


1. A.I.R. 1962 S.G. 1340. 


2. (1960) 1 S.e.R. 107 : (1961) 1 S.C.J. 246. 
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' . ’ Order of the Court. 

Sinha, C.J. — In view of the judgment of the majority, the appeal stands dismissed 
with costs. 

§_ : Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — k. K. Saricar, K. Subba Rao and J. R. Mudholkar, JJ. 

Dr. C. A. Cherian and another • • Appellants* 

V . 

A. Menon and others - • • • Respondents. 

Malabar Law — TizraJarf— Karnavan giving power of attorney to Anandravan during his absence^ 
Anandravan and other members executing sale deed— Validity where consent of Karnavan has not been given. 

Bv a family karar a kamavan’s power ofmanagement can be restricted and also a Karnavan' s power 
of management can be delegated, so long as what is delegated is not the totality of the po^vers enjoyed by 
a Karnavan by virtue of his status. The concept of Malabar Law is that the properties belong to all 
the members of the Tarwad and apart from the right ofmanagement the Karnavan has no larger right or 
interest than the other members. The Karnavan owes among other duties a duty to the members ofthe 
Tarwad to manage the properties in the best interest of the members. Those to whom the duties are 
owed may find that in their own interest the duties can be best performed by sn Anandravan va. parti- 
cular circumstances. These would be good reasons to justify the delegation of a Karnavan' s power o f 
management to an Anandravan by a family karar and to uphold such karar. The delegation by a 
nower^of attorney by the Karnavan to an Anandravan merely of a power of management which is 
revocable cannot be regarded as a djlegation of the office of the Karnavan. There is thus no 
question of its operating as renunciation. 

A sale executed in pursuance ofthe power of attorney hy the Mukthiar and other members of the 
Tarwad cannot be challenged on the ground of the non-inclusion of the Karnavan in the sale deed. 
Where the power of attorney is supported by the parties it is legitimate to assume that the power of 
attomev empowered the Mukthiar to sell family property with the consent of the other .adult members 
ofthefamily for family necessity ifhc formed the opinion that It was necessary to do so and also that 
the power itselfwas executed in pursuance of a family karar. The execution of a power of attorney like 
this would in effect, be a restriction placed by a family Aarar on the power of the Karnavan by the 
consent of all the members which of course includes the consent ofthe Karnavan himself. 

Appeal from the Judgment and Decree dated the 14th October, 1958, of the 
Kerala^ Wh Court, Emakulam in A.S. No. 297 of 1955-E. 

M. K. Nambjar, Senior Advocate {S.N. Andley, Rameshwar Nath and P. L. Vohra, 
Advocates', of M/j. Rajinder Narain & Co., with him), for Appellants. 

A. V. Viswanatha Sastri {Sardar Bahadur, Advocate, 'withhim), for Respondents 1-3. 

The Judgment of the Court was delivered by 

Mudholkar, J. — ^This is an appeal from a decree of the High Court of Kerala 
by a certificate granted by it under Article 133 (i) of the Constitution. 

The appeal arises out of a suit instituted by a Karnavan of a Tarwad along 
with two minor members of the Tarwad for setting aside a registered assignment 
deed (hereafter referred to as sale deed) executed by his Mukthiar Karunakara Menon, 
who is a junior member of the Tarwad and by all the other adult members of the 
Tanvad on 17-6-1117. (M.E.). We have not been able to ascertain the correct 
date according to the Gregorian calendar ; but it has been accepted before us tliat 
the document was executed in the montli of February, 1942. Nothing, however, 
turns on the precise date of the execution of the document. This docmnent is in 
fact a sale deed and thereimder certain property belonging to the Tarwad yvas 
sold to the first defendant to tlie suit, who is appellant No. i before us, for a con- 
sideration of Rs. 8,000. Out of the amount of Rs. 8,000, a sum of Rs. 5,250 was 
required for dischar^g the debt due imder a mortgage decree against the 
Tarwad. 


♦C.A. No. 426 of 1960. 
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The grounds on whicli the sale is challenged by the plaintiffs are briefly these : 

_ (i) That the sale outright of the suit properties for Rs. 8,000 was not justified 
for satisfying the decretal debt of Rs. 5,250 because the prevailing price ofimmovable 
property -would be Rs. 40,000 or so. 

(2) That the sale was effected by a collusion between the first defendant 
and the third defendant Karunakara Menon who was the Mukthiar of the plaintiff 
No. I. 

(3) That upon a proper construction of the power of attorney the Mukthiar 
could execute a sale deed only if the Kamavan in his discretion thought it to be 
necessary for meeting the pressing needs or for the benefit of the Tarwad to effect 
it and tlrat as the Karnavan had not consented to the execution of the sale deed it 
is not binding upon the Tarwad. 

(4) That if the power of attorney is construed as having vested in the third 
defendant with the discretion and judgment of the Karnavan regarding the necessity 
and expediency of alienating the Tarwad property such a delegation is beyond the 
po-v\'ers of the Kamavan and would be void and inoperative in law. An act pur- 
porting to be done under the colour of such authority is not valid and cannot bind 
the Tarwad. 

(5) That the plaintiffs 2 and 3 were not represented by their legal guradian, 
that is, the Karnavan, and the purported representation by their mother the 5th 
defendant as their guardian is ineffective because she could not in law act as guardian 
in this transaction. The sale deed is, therefore, null and void. 

(6) That the defendants 2, 4 and 5 who had joined in the sale deed had 
obviously done so on the footing that it was an intended conveyance of the rights of 
the Tarwad and that if the deed is not legally effective to pass the rights of the 
Tarwad as not being a valid act of the Karnavan, it cannot be regarded as having 
been intended^ to be executed by those three defendants. , Further, that these defend- 
ants did not apply their minds to the propriety or necessity of the transaction but 
were merely misled by the statements and representations of the third defendant 
as to the necessity for executing the deed. 

The transaction was challenged on three other minor gi'otmds in the plaint 
but it is not necessary to refer to them because no arguments were advanced before 
us with regard to them. 

The first defendant who is a woman doctor contended that the transaction 
was valid and operative and was not liable to be set aside on any of the grounds 
on which it was challenged by the plaintiffs. She contended that apart from the 
decretal debt there were other outstanding debts of, the Tarwad, which had to be 
satisfied and that the properties in the suit were attached in execution of a decree 
obtained against the Tarwad in some other suit. The defendant believed, after 
making due enquiry and on the faith of the representations made by tlie assignors, 
that the whole of the amount of Rs. 8,000 was required for discharging debts bind- 
ing on the Tarwad, entered into the transaction bona fide. The price paid by her 
for the property was the prevailing market price for similar lands in the locality. 
Further, according to her, she had spent Rs. 8,000 after -the purchase of the pro- • 
perty for levelling the land and for strengthening the bunds. According to her 
it is because the value of the land has now gone up considerably that the plaintiffs 
and other members of the Tarwad are attempting to defeat her just rights. 

Theii again, according to her, on a proper construction of the power of attorney 
it would appear that the third defendant was authorised by the plaintiff No. i , as 
Karnavan to act on his behalf in all matters relating to the Tarwad., She also 
contended that it was wrong to consttue the power of attorney as amounting to a 
delegation of the whole of the power of the Kamavan. She, however, admitted 
that at the time of the execution of the sale deed it was not possible to get the \vritten 
consent of the Kamavan, the plaintiff No. i . Reference was made by her to several 
similar transactions entered into by the defendant No. 3 in which the other adult 
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membfers of the family had joined and it was pointed out that none of them has 
been challenged by the plaintiffs, suggesting thereby that they accepted the validity 
of transactions of a similar kind. 

The trial Court held that the sale in favour of the first defendant was binding 
on the Tanvad and dismissed the suit. It may be mentioned that in addition 
to the claim for possession of the property in the suit, the plaintiffs had asked for 
mesne profits. Naturally, that claim also was dismissed by the trial Court in view 
of its finding on the main issue. For the same reason it did not give any finding 
on the question of improvements alleged to have been made by the first defendant. 

On appeal the High Court reversed the decree of the first Court. Before 
the High Court the validity of the alienation was challenged on three grounds : 

(1) The non-joinder of the Kamavan in the execution of the sale deed. 

(2) The inadequacy of consideration for the transaction. 

(3) Want of legal necessity for the transaction. 

While it held that the sale was justified on the grounds of necessity and that " 
the consideration was adequate, the High Court came to the conclusion that the 
transaction was not binding on the Tarwad because the Karnavan had not joined 
in it. According to the High Court the power of attorney executed by the first 
plaintiff on 22nd March, 1939, in favour of the third defendant cannot be effective 
as delegation to the third defendant of the first plaintiff’s power with respect to 
the Tanvad property and, therefore, the transaction must fail as an act of the Tanvad. 
While reversing the decree of the trial Court and decreeing the suit the High Court 
ordered that the plaintiff would be entitled to the possession of the property on 
depositing Rs. 8,000 which was the amount of consideration paid by defendant 
No. I and of which the Tarwad had received benefit and, in addition, depositing 
Rs. 2,530 in respect of the money spent by defendant No. i for improving the property. 
The High Court, however, ordered that the plaintiffs would be entitled to mesne 
profits from the date of suit at 1,200 paras of paddy per annum till recovery of 
possession. 

It is not contended before us on behalf of the plaintiffs-respondents that the 
transaction was not supported by necessity or that the consideration was inadequate 
and, therefore, the only question which we have to consider in relation to the validity 
of the transaction is whether it was competent for the defendant No. 3, acting as 
the Mukthiar of the Kamavan, to effect the sale in association with the other adult 
members of the Tarwad. On this part of the case the contention of Mr. M. K. 
Nambiar for the appellants who are defendant No. 1 and defendant No. 6, a person 
cultivating the lands under the defendant No. i, are these : 

(1) Where all members of the Tarwad join in the execution of a sale deed 
the question of delegation by the Kamavan does not arise. 

(2) Where a Kamavan challenges a sale on the ground that his Mukthiar 
had not obtained his consent for effecting it that sale cannot be set aside unless 
the Kamavan proves the terms of the power of attorney and also proves that he 
did. not assent to the transaction. 

(3) When a Kamavan impugns a sale because it was effected by virtue of a 
power of attorney which according to him amounts to a delegation of his powers as 
Kamavan the sale cannot be set aside tmless the power of attorney is itself produced. 

The last t\vo grounds are based upon the fact that the power of attorney has 
not been produced in this case and no explanation is given for its non-production. 

It would appear from the averments made by the defendant in the -written statement 
that she had taken out summonses both against the plaintiff No. i and defendant 
No. 3 to produce the po^ver of attorney in Court but they neither produced it nor 
made a statement on the point. 


i 
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Relying upon Certain passages in the iate Mr. Justice Sundara Aiyar’s “ Treatise 
on Malabar and Aliyasanthana Law” (igss ed.) Mr. Nambiar contended that 
where all the members of the Tarwad join in a transaction that transaction is bind- 
ing on the Tarwad. A Kamavan is of course entitled to alienate the Tarwad pro- 
perty for family necessity but where a ti'ansaction is entered into by all the members 
of the Tarwad the existence of such necessity need not be established. This, 
according to Mr. Nambiar, is the common law of Malabar. The family being 
resident in that part of Kerala which was formely part of the Province of Madras, 
is governed by the common law as modified by statute. The main statute bearing 
on the point is the Madras Marumakkattayam Act, 1932 (Madras Act XXII 
of 1933)* This Act has been amended by some later Madras Acts and Central 
Acts but with those amendments we are not concerned in this appeal. Under the 
common law the Karnavan had complete power of alienating the Tarwad property 
for necessity and in tlris regard he was the sole judge of the necessity. Section 33 
of the Act, however, restricts that power and provides that for certain ti'ansactions, 
including a sale for the Tarwad’s necessity or benefit, the written consent of the 
majority of the major members of the -Tarwad must be obtained by the Kamavan. 
According to Mr. Nambiar this provision does not in any way derogate from the 
right of all the members of the Tarw'ad acting together to partition the Tarwad 
property amongst themselves or to alienate it in any manner they choose. Thus 
according to him, section 33 of the Act deals only partly with the subject of aliena- 
tion of Tarwad property and not the whole of it. 

Under the common law, according to him, property belonging to a Tarwad 
is the property of all the male and female members composing it and that the Kar- 
navan has no greater personal right in die property than the junior members thereof. 
In fact the family consists of individuals with equal rights. No doubt the Karnavan 
has the exclusive right to manage the Tarwad property but his power is no more 
than that of a manager of a Mitakshara family. Nor again, does the property 
vest in the manager alone but in all the members of the family of the Tanvad. The 
right of the Karnavan to manage the family property is also subject to regulation 
by the common consent of all the members of the family and that family karars 
restricting the rights of the Karnavan are a common feature in Malabar. Where a 
Karnavan’s rights are so restricted by common consent — ^which necessarily includes 
his own consent — he cannot ordinarily dispute the binding effect of the karar upon 
him. i < 

The occasion for the execution of the power of attorney by the first plaintiff 
was admittedly the fact that the Kamavan left his native place for Borneo where 
he had taken up an appointment. The senior Anandravan in the Tarwad was 
defendant No. 2 but he was holding a post with the Madras Government which 
required his being away from the family house during the whole of his service. 
Karunakara Menon, the third defendant was next in seniority and as he was resid- 
ing in the family house the first plaintiff Achuta Menon executed the power of 
attorney in his favour. We may incidentally mention that Leelavathi Amma 
the 5th defendant in suit is the wife of one Dr. P. B. Menon of Calicut and as she 
lives with him there she could not have been able to look after the family property. 
Nor again could the fourth defendant Govinda Menon attend to the work because 
he was also employed elsewhere. The family was clearly in difficulties and, there- 
fore, according to Mr. Nambiar, it was essential for Achuta Menon to delegate as 
much authority to the person living in the family house ■'as was permissible 
under law so as to enable him to manage the property in the best intersfs of the 
Tarwad. It was for this reason that the power of attorney was executed in favour 
of Karunakara Menon, the third defendant. - 

In its judgment the High Court has not said that there was no occasion for 
the execution of a power of attorney. But according to it even by executing such 
power of attorney in favour of the tliird defendant it was not legally competent 
for the plaintiff No. r to enable the third defendant to alienate family property 
except with his consent. The power of attorney not having been produced, the 
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High Court considered the matt-.r from two angles, full delegation and partial 
delegation. It first considered the matter on the assumption that the po\ver of 
attorney conferred full power upon the defendant No. 3 to act for the Kamavan 
the plaintiff No. i, and alienate the property without reference to him. The 
ffigh Court, after referring to certain decisions of the Madras High Court, came to, 
the conclusion that such an empowerment by the Kamavan amounted to a delega- 
tion not only of his rights as a Kamavan but also of his duties to the Tarwad and 
was, consequently, invalid in law. The High Court pointed out that where the 
power of attorney confers such wde powers on'the Mukihiar, it is nothing but a 
delegation of the Kamavan’s power and this is not permissible under the Mam- 
makkattayam law which is the common law of Malabar. If, on the other hand, 
the delegation was not so extensive and if the power of attorney provided that the 
Mukthiar, the third defendant, was empowered to execute a sale deed on behalf 
of the Tarwad as an agent of the Kamavan after obtaining the consent of the Kar- 
navan — ^here admittedly no such consent was obtained — ^the transaction must be 
deemed to be beyond the competence of the Mukthiar. 

It ^v•ould be useful to consider the decisions in which some aspects of the ques- 
tion have been dealt ^\•ith. In Cherukoman v. Ismala\ Holloway, J., who is regarded 
as an authority on Marumakkattayam law expressed the opinion that Kamavan- 
ship could not be renounced. But his view has not been accepted in Kenath Puthen 
Vitlil Tavazhi v. Narayanan and others'^-. In the course of their judgment the Full 
Bench pointed out that there is nothing in principle in the position of the Kamavan 
opposed to renunciation by him of his office of Kamavan. They say that just as a 
trustee may renounce his trusteeship %vith the sanction of the Comt or assent of 
the beneficiaries a Kamavan, who, though he holds a fiduciary position and yet 
is not a trustee, can also renounce. But since a Kamavan is not bound to render 
any account or to pay to the Tarwad any surplus in his hands the reasons which 
exist in the case of a trustee to obtain the concurrence of the beneficiary before 
renouncing a trust do not exist in the case of a Kamavan. Then they point out at 
page 196 : " It is decidedly for the benefit of the Tarwad that such power of 
remmeiation should be recognised. An unMlling Kamavan usually makes a bad 
manager.” In conclusion they held that it will be open to a ELamavan of a Tarwad 
to renounce his Kamavanship including his right to manage Tarwad affairs. This 
view has not since been departed from. 

Though a Kamavan can thus renounce his office he cannot delegate or transfer 
that office. For, if he renounces his office the senior Anandravan has a right to 
succeed him as Elamavan and the rights of senior Anandravan would be jeopar- 
dized if it were open to a Kamavan to transfer or delegate his office. If, therefore, a 
Kamavan delegates all his rights and obligations either to another member of the 
Tarwad or to a stranger ^vithout reser\Tng any po^ver of revocation the Court will 
not give effect to such delegation as that would amount to transfer of his office as a 
Kamavan. But if it is possible to say that the delegation is not absolute in its charac- 
ter and is subject to resumption by the Kamavan the Courts would treat it merely 
as a po-is-er of attorney (see Cherukoman v. Ismala^). 

The question then is to what extent can a Kamavan delegate his right to manage 
the propert^’^ to another. Referring to this question Mutmsami Ayyar, J., observed 
in Chappan Nqyar v. Assen Kutli^ : 

“ There can be no doubt, and it is not denied for the respondent, that Kamat-anship as recogni- 
zed in Malabar is a birthright inherent in one’s status as the senior male member of a tanvad. 

It is therefore a personal right and as such it cannot be assigned to a stranger cither permanently 
or for a time. If it can be delegated at all, it is capable of delegation only to a member of the 
tans'ad, the principle bing that the de facto manager thereby assists the kamavan during his pleasure, 
and is entitled to do so by reason of his connection-with the tarwad and his interest in its property.” 

Then referring to the document which fell to be construed in that case the learned 
Judge observed : ^ 


1 (1870-71) eiMad. H.C.R. 145. Mad. 5182 . 

2. (1935) i4m.L.J. 415 (F.B.):; Ii.R.-28 3. (1889) I.L.R. 12 Mad. 219. 
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If It IS an assignment of the right of tamavanship, it is void, though for a term only, on the 
gromid that the delegate is not a member of the tanvad ; if on the other hand, it is a power of attorney 
iimited to management ofspccific property as an agent subject to the genera] control of the kamavan, 
it may be valid on the ground that the kamavanship is not the interest assigned or delegated.” 

In that case the Kamavan of a Malabar Tanvad having been sentenced to a term 
of imprisonment, delegated to his son all his powers as Kamavan for being exer- 
cised during the period he was serving his sentence. The High Court held that 
the delegation -was ultra vires and void having been made in favour of a stranger. 
For, though the delegation was in favour of the sons he was in fact member of his 
mother’s Tanvad and was, therefore, a stranger vis-a-vis his father’s Tanvad. Refer- 
ring to this decision Seshagiri Ayyar, J., observed in Krishnan Kidavu [Meppat Parkum 
Anandravan) v. Raman alias Puthalathunnavalshyled Kotakkat Panikkar^ : 

“The kamavan has two capacities — a temporal and a spiritual one. In the former he is the 
manager ofthe family properties, maintains the junior members, represents the tanvad in transac- 
tions with strangers, etc. In his latter capacity he presides at the ceremonies and performs all the 
religious duties which are incumbent on him. A stranger cannot supplant him in this latter office, 
but I fail to see why his duties as manager could not be delegated to a stranger. If a receiver is 
appointed pending a suit for the removal of a kamavan, this officer will have all the rights of a 
kamavan so far as management is concerned. An agent who acts with the consent ofall the members 
in managing the temporal affairs of a tanvad caimot be in a worse position.” 

For these reasons he held that a family Ararar which gave the management to a person 
who had ceased to be a member of the Tanvad was good and effective. This 
decision has been referred to by the learned Judges of the Kerala High Court in 
their judgment under appeal^ but they have apparently regarded the observation 
of Seshagiri Ayyar, J., as obiter. On the other hand they have placed reliance on 
the decision in K. Ramaidtulty Menon v. Beevi Umma^. In that case the Kamavan 
of a Tarwad executed a document in the first part of which he renounced his powers 
of management of the Tanvad and in the second part delegated them to two of 
the junior Anandravans for a consideration of Rs. 500 and future maintenance. 
The document recited that the said Anandravans were to act as the representatives 
of himself, the Kamavan. The High Court held that the document must be held 
to operate as either renouncing the Karnavan’s powers or as delegating them. 
If it was the former it was invalid because it did not amount to an out-and-out and 
unconditional renunciation, recognizing the senior Anandravan ’s rights of succes- 
sion. If it was the latter it was invalid because a Kamavan has no right to delegate' 
his powers. In support of its conclusion the High Court relied upon the decision 
in Chappan Pfayar v. Assen Kutty^ and distinguished the decision of the Full Bench 
in Kenath Puthen Vittil Tayazdii v. Narayanan^. No doubt, as a deed of renunciation 
the document was invalid. Under the document the joint managers would not 
become Karnavans but only be the Mukthiars of the Kamavan having the right to 
manage the Tarwad property. That the Kamavan’s power of management can 
be restricted by a family karar cannot be disputed (see P. K. Govindan Nair v. 

P. Jfarayanan JVair^.) It is, however, not clear from the report whether the delega- 
tion by the Kamavan was by virtue of a family karar to which all members of the 
Tarwad were parties. The case is, therefore, distinguishable from the one before 
us. 

The view taken by Sheshagiri Ayyar, J., in Krishnan Kidavu’s case 1, is that the 
power of management could be transfeired by the Kamavan with the consent of 
all the members of the Tarwad to another person so long of course as the transfer 
or delegation of power is revocable. According to the learned Judge a delegation 
of the power of management in favour of even a stranger would be valid. This 
view is not in consonance with that taken in Chappan Jfayar’s case^^ which the learned 
Judge has not chosen to follow. It is also opposed to that taken in certain other 
cases. For the purposes of this case it is not necessary to say which of the two 
views is correct because here the delegation is in favour of Anandravan, though not 
the seniormost Anandravan. 


1. (1916) I.L.R. 39 Mad. 918, 920. 

2. I.L.R. (1959) Kerala 902. 

3. A.I.R. 1929 Mad. 266. 

4. (1889) I.L.R, 12 Mad. 219. 


5. (1905) 14 M.L.J. 415 (F.B.) : I.L.R. 28 Mad, 
182. 

6. (1912) 23 M.L.J. 706. 
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The decisions referred to above thus recognise that by a family karar a Kama- 
van’s power of management can be restricted and also that Kamavan’s power 
of management can be delegated, so long as -what is delegated is not the totality 
of the powers enjoyed by a Kamavan by virtue of his status. The question then 
is whether it follows from this that a Kamavan’s duties arising in connection with 
the management of the Tarwad can be delegated. One more concept of the Malabar 
law has to be borne is mind. The concept is that the properties belong to all the 
members of the Tarwad and that apart from the right of management the Kamavan 
has no larger right or interest than the other members. This is clear from the deci- 
sion of Seshagiri Ayyar, J., in Krishnan Kidavu's case'^, and the decisions referred to 
therein. By virtue of his status the Kamavan owes certain duties to the members 
of the Tarwad and one of such duties is to manage the properties in the best interest 
of the members. Those to whom the duties are owed may find that in their own 
interest the duties can be best performed by an Anandravan in particular circum- 
stances. These would be good reasons to justify the delegation of a Karnavan’s 
power of management to an Anandravan by a family karar and to uphold such karar. 
Thus where for some reason the Kamavan is not able to discharge his duties in 
respect of management of the Tarwad property such as in the case before us, that is, 
where the Kamavan has left the country for an indefinite period or taken up a 
job in another country which would keep him away for years from his mother country 
there must be some one who could look after the family property and who would 
have the power to manage it. If delegation of the Karnavan’s power of manage- 
ment is regarded as incompetent the necessary result would be that the interests 
of the family would suffer. It is by no means a practical proposition to expect 
the family members to approach the Kamavan, when he is at some far off comer, 
for his consent in regard to each and every transaction, be it sale, mortgage or 
lease. Again it may be too expensive for the Kamavan to come all the way back 
to his native place whenever an occasion arises for alienating or encumbering the 
Tarwad property for family necessity. No recognised concept underlying the 
Mammakkatayam law will be violated by holding that an agreement or karar entered 
into by the Kamavan and the members of the family by which the power of manage- 
ment of the Tarwad carrying with it the duty to decide during the absence of the 
Kamavan whether a particular alienation should be effected for meeting a family 
necessity is delegated to a Mukthiar so that h^ can exercise that power with the 
concurrence of die adult members during the absence of the Kamavan as and 
when occasion arises is a perfectly valid agreement. On the other hand to hold 
that this is permissible would be in consonance with the concept of joint oivnership 
by all the members of the Tarwad properties and with the settled legal position 
that the powers of a Kamavan could be restricted by the consent of all, which, of 
course, includes the consent of the Kamavan himself. The execution of a power 
of attorney of this kind would, in effect, be a restriction placed by a family karar 
on the power of the Kamavan. The delegation merely of power of management 
which is revocable cannot be regarded as a delegation of the office of the Kamavan. 
The Kamavan continues to be Kamavan but during his absence from the spot 
his managerial powers are exercisable by the Mukthiar. After he returns he can 
resume the management and carry on the affairs of the Tarwad. Or again, the 
delegation being through a power of attorney he can in a proper case put an end 
to it by revoking the power of attorney. Thus, despite the execution of such a 
power of attorney he does not fade out completely and, therefore, there is no ques- 
tion of its operating as renunciation. 

The poiver of attorney given by the plaintiff No. i to defendant No. 3 has 
quite clearly been suppressed by them and we are, therefore, entitled to infer from 
this fact tliat, if produced, it would have gone against the interests of the plaintiffs 
and other members of the Tarwad. It would, therefore, be legitimate for us to 
assume that the power of attorney empowered the third defendant to sell family 
property tvith the consent of the other adult members of the family for family necessity 
1 ■ ~ ■■ 


1. (1914) I.I..R. 39 Mad. 918. 
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if he formed the opinion that it was necessary to do so. The fact that the plaintiff 
No. I executed the power of attorney before leaving for Borneo and thereafter 
several properties were alienated by the Mukthiar in conjunction with the other 
Anandravansand none of the alienations except the one in suit has been challenged 
by the plaintiff No. 1 in all these years justifies the inference that these dispositions 
were in pursuance of the power of attorney and also that the power of attorney 
was itself executed by the plaintiff No. i in pursuance of a family karar. Upon 
this view, therefore, the appeal must succeed. The appellants’ costs shall through- 
out be borne by the plaintiffs-respondents. 

K..S, Appeal allowed. 


THE SUPREME COURT OF INDIA. 


(Criminal Appellate Jurisdiction.) 

Present : — S. J. Imam, N. Rajagopala Avyangar and J. R. Mudholkar, JJ. 
Kanwal Lai . . Appellant* 


V. 

The State of Punjab . . Respondent. 

Penal Code {XLV of 1860), section 499, Exceptions 8 and 9 and Punjab Gram Panchayat Act, 1952, Isection 
42 — Scope and effect. 

In order to establish a defence under Exception 8 to section 499 of the Penal Code (XLV of 1860)> 
the accused must prove that the person to whom the complaint was made had lawful authority over the 
person complained against in respect of the subject matter of the accusation. Likewise under Exception 
9 to section 499 of the Penal Code, 'besides the bona ftdes oC the person making the imputation, the person 
to whom the imputation is conveyed must have a common interest with the person making it which is 
served by the communication. In the instant case, the communication cannot be said to satisfy the 
test stated above. Further under section 42 of the Punjab Gram Panchayat Act, 1952, the complaint 
was excluded from the jurisdiction of the Panchayat since the appellant was a public servant. Thus the 
appellant was properly convicted of the offence. 

Appeal by Special Leave from the Judgment and order dated the iith May, 
1961 of the Punjab High Court in Cr. R. No. 580 of 1961. 

Kaunit Lai, Advocate, for Appellant. 

Gopal Singh and P. D. Menon, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, J . — This is an appeal by Special Leave against the 
judgment of the High Court of Punjab by which a Criminal Revision filed against 
an appellate oider of the Additional Sessions Judge, Ludhiana, confirming the 
appellant’s conviction and sentence was dismissed in limine. 

The facts giving rise to the appeal lie in a very narrow compass. The appellant 
was prosecuted on a complaint filed by Mst. Ram Rakhi of the offence of defama- 
tion under section 500, Indian Penal Code. The appellant and Mst. Ram Rakhi 
were neighbours. The defamatory matter was contained in a communication 
addressed by the appellant who is a member of the police force to the District 
Panchayat Officer Ludhiana. In this “ application ” the appellant alleged 
that the complainant was a woman of loose character who was having illicit 
connection with goondas, her paramours coming to her frequently at nights and 
that her immoral activities reflected badly on the locality in which the appellant 
lived. There is no doubt that this was grossly defamatory of the complainant. 
The defence of tlie appellant substantially was that in substance the allegations 
were true an that he was entitled to make this application to the Panchayat in 
order to seek the assistance of that body for getting the complainant out of Vhe 
locality and for this purpose he relied upon the last paragraph of the appli- 
cation which ran : 

“ Petty problems like this can be easily solved by the village Panchyat instead of referring the case 
to the Court. Jt is therefore requested that the Panchayat of village Sanghol (P.O. Sanghol) District, 
Ludhiana may kindly be asked to take suitable action to end this prositution adda, after getting the 
house in which Shadi (father ofthe complainant) is residing at present, vacated from him.” 


rT 
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The learned Magistrate considered a large volume of evidence that was led as 
regards the plea of justification as well as of the qualified privilege within Exceptions 
8 and 9 of section 499, Indian Penal Code and rejecting the defence, convicted 
the appellant of the offence charged and sentenced him to undergo rigorous 
imprisonment for six months. The appellant filed an appeal which was dismissed 
by the Additional Sessions Judge and he recorded : 

“ I come to the conclusion that accused Kanwal Lai was rightly convicted and sentenced by the 
Trial Court. The offence against him isfully established. He deserves no mercy. Ki was employed 
in the office of the Inspector-General of Police, Punjab, Chandigarh and he tried to use his office which 
he was holding simply to over-awe Itk poor complainant and her parents, just to get the possession of 
his house from them. The quantum of sentence passed against the accused appears to be correct in 
view of his first offence and youthful age. ” 

It was the revision filed against this judgment that was dismissed in limine by the High Court. 

There being no dispute about the publication or of the published matter being 
defamatory being of a character falling within section 499, Indian Penal Code, the 
Only argument that was addressed before us was based upon the case falling within 
Exceptions 8 and 9 to section 499,. Indian Penal Code. Exception 8 runs in these 
terms : 

“ It is not defamation to prefer in good faith an accusation against any person to any of those who 
have lawful authority over that person with respect to the subject-matter of accusation. ” 

In order to establish a defence under this exception the accused would have to 
prove that the person to whom the complaint was made had lawful authority over 
the person complained against, in respect of the subject-matter of the accusation. 
If the District Panchayat Officer or the Panchayat had such lawful authority, 
the last paragraph of the offending communication would have justified such a 
plea. But there is no basis at all for this argument in view of the clear provisions 
of the Punjab Gram Panchayat Act, 1952 under which statute alone Panchayats 
have jurisffiction. Chapter IV of that Act deals with the Criminal Jurisdiction 
of the Panchayat. Section 38 with which that Chapter opens, enacts : 

“ The criminal jurisdiction of a Gram Panchayat shall be confined to the trial of offences specified 
in Schedule 1-A.” 

Prostitution is not an offence under the Indian Penal Code and the keeping of a 
4 isorderly or bawdy house is not an offence within Schedule i-A to which offences 
alone the criminal jurisdiction of Panchayats extends. If this were not sufficient 
to negative any defence based upon Exception 8, reference may be made to section 
42 of the Gram Panchayat Act which by its first sub-section enacts ; 

"Subject to the provisions of sub-section (3) no panchayat shall take cognizance of any offence 
under the Indian Penal Code, 1860 in which either the complainant or the accused is a public' 
servant.” 

So even if the complaint should be taken to be a complaint of a public nuisance it 
was doubly excluded from the jurisdiction of the Panchayat since the appellant 
was a public servant. The defence based on Exception 8 must therefore fail. 

Nor is there more substance in the invocation of the pth exception. That 
exception runs : 

“ It is not defaniation to make an imputation on the character of another provided that the 
imputation be made in good faith for the protection of the interest of the person making it, or of any 
other person or for the public good.” 

Even if good faith be taken to have been established, the imputation has to be 
made for the protection of the interest of the person making it. Learned counsel 
suggested that the terms of the provision were satisfied since the appellant made 
the accusation to protect his own interest. That is certainly not the meaning of 
the exception. It posits that the person to whom the communication is made has 
an interest in proteeting the person making the accusation. In other words, besides 
the bona fides of the person making the imputation, the person to -whom the impu- 
tation is conveyed must have a common interest -with the person making it which 
is served by the communication. This exception merely reproduces the principle 
laid down by Lord Campbell, G.J., in Harrison v. Btish ^ : 

1. (1855) 5 E. & B. 344 at p. 348. ■ 

saj— 41 
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“ A communication made 4ona/i(/if upon any subject-matter in which the party communicating 
has an interest, or in reference to which he has a duty, is privileged, ifmade to a person having a'corres- 
ponding interest or duty, although it contains criminatory matter which, without this privilege, 
would be slanderous and actionable.” 

The point of difference between Exceptions 8 and 9 is that whereas in the former 
the person to whom the complaint is made must have lawful authority to deal with 
the subject-matter of the complaint and take proceedings against that person, there 
is no such rc^ijuirement in Exception g where it is sufficient if a communication is 
made to a person for the protection of one’s own interest in which the other also 
has an interest. This is clearly brought out by the illustrations to the exception. 
It cannot be seriously suggested that the communication now in question satisfies 
this test. 

The appellant was therefore properly convicted of the offence and nothing 
was said about the sentence. The appeal fails and is dismissed. 

K.L.B, Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — B. P. Sinha, Chief Justice, P. B. Gajendragadkar, K. N. Wanchoo, 
K. C. Das GifPTA and J. C. Shah, JJ. 

The Official Assignee, High Court, Bombay . , Appellant* 

V. 

Haradagiri Basavanna Gowd (since deceased) and after him 

his legal representatives and others . . Respondents. 

Presidency Towns Insolvency Act {HI of 1909), sections 11 and 51 and Provincial Insolvency Act {V of \^20), 
sections 28 (2), 28 (7) and 77 — Scop: — Orders of adjudication passed by both the Bombay High Court and 
the District Court — Relation back and vesting of insolvent’s property— Section 77 of Act (V of 1920) — Scope — 
Courts to be auxiliary to each other. 

The Bombay High Court adjudicated the firm as insolvent on April 1 7, 1 950 on a petition presented 
on April 14, 1950 in respect of an act of insolvency committed on 14th March 1950. The District 
Court at Bellary passed an order of adjudication on December 13, 1950 on a petition filed on January 
25, 1950. On the question on whom the property of the insolvent vest, whether on the Official Assig- 
nee, Bombay or on the Official Receiver, Bellary, 

Held'. The property of the insolvent vests in the Official Assignee by virtue of the operation 
of section 17 of the Presidency Towns Insolvency Act. Section 17 provides for the vesting of the 
property on the making of the order of adjudication, and so, when the District Court at Bellary 
passed an adjudication order in the insolvency proceedings pending before it, section 28 (2), 
Provincial Insolvency Act could not in law operate in respect of the insolvent’s property 
because the said property had by virtue of the statutory provisions contamed in section l7 
of the Presidency Act already vested in the Official Assignee. The doctrine of relating back on 
which section 28 (7) of the Provincial Act and section 51 of the Presidency Act are based, 
could have no application in the present case because the vesting in the Official Assignee is the 
result ofastatutoryprovision ; and so, in the absence of any provision in the Provincial Act for the 
divesting of the property which has already vested in the Official Assignee, it cannot be said that 
the doctrine ofrelatmg back has that effect. 

The reasonable way to reconcile section 28 (2) read with section 28 (7) of the Provincial Act with 
sections 17 and 51 of the Presidency Act is to hold that the doctrine of relation back prescribed by 
section 28 (7) has no application to cases where the insolvents’ property has already vested in the 
Official Assignee. 

Section 77 of the Provincial Act lays down the procedure whereby one Court can make a request 
to another Court, and in that behalfit provides that considerations of decorum and courtesy require 
that the request should be made by the Court itself and not by its officers. Therefore, if the Bombay 
High Court had to make a request to the Court at Bellary under section 77, it would have been necessary 
for the said High Court to make an order in that behalf and follow it up by aletter ofrequest addressed 
to the District Court at Bellary. 

The order passed by the District Court at Bellary on December 13, 1950, calling upon the Official 
Receiver to move the Bombay High Court for annulment of its adjudication order had not been 

complied with by the said Receiver, and so, the principal object ofthc Official Assignee in making the 
subsequent application was to invite the attention of the Court to the failure of its officer to comply 
with the order already passed and to request the Court to transfer the assets and books of account 


*C.A. No. 291 of 1960. 
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of the finn to Bombay. The Official Assignee, in substance, requested that since the earlier order of 
the Court had not been complied with, the last operative portion of the order should be enforced and 
transfer made as requested by him. Meanwhile the Official Receiver moved the Bombay High Court 
without success, and before the District Court ffixa! ly dealt with the Official Assignee’s application, the 
aid earlier order became fully operative. Therefore, the order passed by the District Court directing 
the transfer of the assets and account books of the firm to Bombay, was, in a sense, a corollary to the 
earlier order passed by it on December 13, 1950. That being the nature of the proceedings taken by 
the Official Assignee before the District Court, it is inappropriate to hold that section 77 of the 
Provincial Act came into play and it had not been compli^ with. 

_ \Vhen the Official Assignee moved the District Court by his second application, he was really 
slaiming that the assestsofthe insolvent should be transferred to him because they had vested in him 
already, and he tvanted that the claim made by the respondents has to be tried between him and 
them and that can be done by the Bombay High Court which had passed an adjudication order under 
section 17 of the Presidency Act. 

If the respondents desire that their claim to the said amount should be tried by the Bellary Court 
on groimds of convenience, it is open to them to make an application to the Bombay Hich Court in 
that behalf. 

Appeal by Special Leave from the Judgment and Decree dated the 21st October, 

1 955 of the Andhra High Court at Guntur in Appeal against Order No. 94 of 1 952.! 

/. JV. Shroff, Advocate, for Appellant. 

P. Ram Reddy, Advocate, for Respondents. 

The Judgment of the Court was delivered by 

Gajendragadkar, J . — ^This appeal by Special Leave arises out of insolvency pro- 
ceedings taken against the firm of T. A. Doshi, Bombay (hereinafter called the firm) 
by its creditors on the Original Side of the Bombay High Court, as well as in the 
District Court, Bellary. The orders of adjudication passed against the said firm 
by the tw'o Courts have led to some avoidable complications and delay, with the 
result that the claim made by the respondents in respect of a portion of the pro- 
perty of the insolvent before the District Court at Bellary stiU remains to be tried, 
though the insolvency orders were passed as early as 1950. 

It appears that on Q5th January, 1950 an application was presented (I. P. 
No. 2 of 1950) in the District Court, Bellary, by some of the creditors of the firm 
for adjudicating the firm as insolvent, and on 13th December, 1950, an order of 
adjudication was passed. Pending the adjudication proceedings, the District 
Court appointed the Official Receiver as interim Receiver at the instance of the 
petitioning creditors. The Receiver was authorised to take possession of certain 
goods alleged to belong to the insolvent which were then in transit to Bombay. 
Accordingly, the Receiver took possession of the said goods and under the orders 
of the Court, disposed of them. The sale-proceeds were then deposited in Court. 
Thereupon, the respondents moved the District Court and claimed that they were 
entitled to a part of the money deposited by the Official Receiver, becaus e the 
Railway Receipt in respect of the goods which had been sold by the Receiver had 
been made over to them by the insolvent for consideration. On this allegation, 
they prayed that as an interim measure, the sale proceeds should be paid over to 
them, because they had borrowed money from a bank on the security of the Railway 
Receipt in question and since the goods had been taken over by the Receiver, the 
bank was demanding immediate repayment of the loan. This application was 
allowed by the Court and the respondents were permitted to wthdraw the amount 
on giving security and an undertaking to re-deposit the amount in Court with interest 
at 6 per cent, per annum when called upon to do so. In accordance ^vith this order, 
the respondents withdrew the money on 6th April, 1950. The claim made by 
the respondents in this rvay still remains to be tried though they withdrew the 
amount as far back as 6th April, 1950. 

Whilst the insolvency proceedings before the District Court had proceeded 
in this manner, similar proceedings had already been taken against the firm by 
some other creditors on the Original Side of the Bombay High Court on 14th April, 
1950 (I. P. No. 52 of 1950). On this application, an adjudication order was passed 
on 17th April, 1950. As a result of this order of adjudication all the properties of 
the insolvent vested in the Official Assignee of Bombay. The Official Assignee 
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tliCR^Hiovcd tlic District Court st BcllAry ^I.A, ^o. 182 of* ^95u}j siid pr3.ycd 
that insolvency proceeding's pending against the firm in that Court should be stayed 
and that all the assets and books of account belonging to the insolvent should be 
transferred to Bombay. To this application, the respondents were made parties. 

On 13th December, 1950, whilst making an order of adjudication, the District 
Court passed an order on the application made before it by the Official Assignee of 
Bombay. It directed its Official Receiver to move the Bombay High Court to* 
annul the adjudication order made by it on 17th April, 1950. It observed that 
when such an application is made before the Bombay High Court, the said Court 
will consider all the relevant facts and circumstances and decide whether it would 
be convenient for all conceined to allow the assets and effects of the insolvent to 
be administeicd at Bellary or at Bombay. Having made this order, the District 
Court instructed the Official Receiver not to part with any portion of the assets 
and effects of the insolvent until he moved the Bombay High Court and final orders 
were passed on his application. It, however, added that if the High Court decides 
that the assets and efects of the insolvent should be administered from Bombay, 
all the assets, documents and account books belonging to the insolvent will be 
handed over to the Official Assignee at Bombay, Pending the final decision of 
the application to be made by the Official Receiver, s/a(us quo was allowed to be 
maintained. This order was not challenged by the respondents by preferring an 
appeal against it. 

Though the District Court had directed the Official Receiver to move the 
Bombay High Court, no action was taken by him for a long time ; and so, the 
Official Assignee had to file another application before the District Court (LA. 
No. 171 of 1951) on 15th October, 1951. By this application, the Official Assignee 
brought it to the notice of the Court that the Official Receiver had taken no action 
in accordance with the orders already passed by the Court and so, it was necessary 
in the interests of justice that the Court should direct the respondents to deposit 
all the amounts drawn by them on furnishing security and to transfer the said sums 
and other sums in deposit in Court and all the assets, movables and the books of 
account of the insolvent’s firm together with the file of the Insolvency Case 
I.P. No, 52 of 1950 to the Bombay High Court. It was alleged that unless 
these steps were taken, the estate would suffer irreparable loss and injury. 

Meanwhile, the Official Receiver moved the Bombay High Court for annul- 
ment of the adjudication order already passed by it. The High Court declined to 
annul its adjudication orders and directed the continuance of the insolvency pro- 
ceedings before it because it took the view that the estate of the insolvent could be 
administered more conveniently in Bombay than in Bellary. 

When the application made by the Official Assignee (No. 171 of 1951) came to 
be heard by the District Court, it was duly apprised of the order passed by ffie 
Bombay High Court on the application made by the Official Receivei. Having 
regard to the fact that the Bombay High Court had declined to annul its adjudi- 
cation order, the District Court took the view that the application made by the 
Official Assignee should be allowed. It, therefore, directed the Official Receiver 
to transmit all the accounts and deposits lying in Court and called upon the respond- 
ents to refund the amounts drawn by them on furnishing security ivith interest 
at 6 per cent per annum, so that the same could as well be transferred to Bombay. 

This order was challenged by the respondents by preferring an appeal before 
the High Court of Andhra Pradesh. The High Court has allowed the appeal.^ It 
has held that the application made by the Official Assignee did not satisfy the 
requirements of section 77 of the Provincial Insolvency Act and that, on the whole, 
it would be more convenient that the estate of the insolvent should be administered 
by the District Court at Kurnool which had been clotlied with jurisdiction to try 
the said proceedings as a result of the reorganisation of the States. It is against this 
decision of the High Court that the Official Assignee (hereinafter called the appellant) 
has come to this Court. 
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' The first question which calls for our decision in this appeal is : in whom does 
the property of the insolvent vest ? For deciding this question the relevant pro- 
visions of the Provincial Insolvency Act and the -Presidency Towns Insolvency Act 
have to be considered. Section 17 of the Presidency Act provides, inter alia, that 
on the making of an order of adjudication, the property of the insolvent wherever 
situate lhall vest in the Official Assignee and shall become divisible among his 
creditors. Under section 51 of the said Act -it is provided, inter alia, that the insol- 
vency of a debtor shall be deemed to have relation back to, and to commence at, 
(d)-the time of the commission of the act of insolvency on which an order of adjudi- 
cation is made against him, or [b) if the insolvent is proved to have committed more 
acts of insolvency tlian one, the time of the first of the acts of insolvency proved to 
have been committed by the insolvent within three months next preceding the date 
of the presentation of the insolvency petition. It is thus clear that when an adjudi- 
cation order is made under section 1 7, it relates back to the date specified by section 
51. As a result of the combined operation of the said two sections, the insolvency 
under the Presidency Act commences on the commission of the act of insolvency 
and it is on that date that the property of the insolvent vests in the Official Assignee. 
Section 51 deary shows that the insolvency is deemed to commence fi'om the moment 
when the debtor committed the eai'liest act of insolvency which is proved to have 
been committed within three months before the presentation of the petition on which 
the order of adjudication is made. This petition can be made either by the debtor 
himself or by any of his creditors. This position about the effect of the doctrine 
of ‘ Relation back ’ is not in dispute. Applying this principle, it would follow that 
the adjudication order passed by the Bombay High Court on 17th April, 1950, 
on the insolvency petition filed before it goes back not only to the date on which the 
said petition was presented, viz., 14th April, 1950, but to the earliest act of msd- 
vency within three months prior to the said presentation which is 14th A^rch, 
1950, In other words, the adjudication order passed by the Bombay High Court 
relates back to 14th March, 1950. 


Let us now examine the effect of the order of adjudication passed by the District 
Court at Bellary. Section 28 (2) of the Provincial Insolvency Act provides, inter aha, 
that on the making of an order of adjudication, the whole of the property of the 
insolvent shall vest in the Court or in a Receiver as hereinafter provided, and shall 
become divisible among the creditors. This corresponds to section 17 of the 
dency Act. Section 28 (7) of the Provincial Act which provides for relation back 
of the adjudication order, lays down that an order of adjudication shall relate back 
to, and take effect from, the date of the presentation of the petition on wmch it is 
made. Unlike section 51 of the Presidency Act which relates back the adjcdication 
order to the earliest act of insolvency within three montlis before ffie pr^entation 
of the insolvency petition, section 28 (7) of the Provincial Act relates back the adjimi- 
cation order to the date when the petition was presented ; and that means that 
the order of adjudication passed by the District Gouit on 13th December, 1950, 
will relate back to 25th January, 1950 when the petition was presented in the said 
Court. This position also is not in dispute. 

The question which then arises is in whom does the insolvent s estate v^ . 
Does it vest in the Official Assignee by reason of the fact that the ' 

cation was made by the Bombay High Court before the District Court made a sim 
order, or does it vest in the Official Receiver of the District Court “i 

dication order pased by the District Court relates back to a date ' 

date to which the Bombay High Courtis adjudication order relate . 
the property of the insolvent vests in the Official Assignee by^ nf the nro- 

of section 17 of the Presidency Act. Section 17 provides for the v Court 

perty on the making of the order of adjudication, and so, '^'^ben j; -VgCj™ 

at Bellary passed an adjudication order in the insolvency proceeffi ^ P , ^^Q^ej-tv 
it, section 28 (2) could not in law operate in respect of tb^tnsolvents prg,erty 

because the said property had by virtue of the statut^ The doctrine 

tion 17 of the Presidency Act already vested in the Racial ^signee. of the 

of relating back bn which section 28 (7) of the Provincial Act and s 5 
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Presidency Act are based, could have no application in the present ease because 
the vesting in the Official Assignee is the result of a statutory provision ; and so, 
in the absence of any provision in the Provincial Act for the divesting of the pro- 
perty which has already vested in the Official Assignee, it cannot be said that the 
doctrine of relating back has that effect. The object of providing for the vesting 
of the insolvent’s property in the Court Officer obviously is to protect the ifaid pro- 
perty in the interests of the creditors of the insolvent and to facilitate its fair and 
just administration. If for achieving that object by operation of an adjudication 
order passed by the Bombay High Court in exercise of its jurisdiction under sections 7 
the said property has vested in the Official Assignee, there would be no purpose'in 
providing that the said property should be divested from the Official Assignee 
and vested in the Official Receiver of the District Court. 

In a case where adjudication orders are made by two different Courts, the 
procedure to be followed may depend upon considerations of convenience, fair 
play and justice; but there is no justification for the argument that because section 
28 (7) takes the adjudication order of the District Court to an earlier date, the 
property which has vested in the Official Assignee should be divested and should 
be deemed to be vested in the Official Receiver. The reasonable way to reconcile 
section 28 (2) read with section 28 (7) of the Provincial Act with sections 17 arid 51 
of the Presidency Ac t is to hold that the doctrine of relation back prescribed by section 
28 (7) has no application to cases where the insolvents’ property has already vested 
in the Official Assignee. Therefore, we must hold that the property of the firm has 
validly vested in the Official Assignee. 

A similar question fell to be considered by the Madras High Court in The Officid 
Assignee of Madras and another v. The Official Assignee of Rangoon by his Agent Stibramania 
Aiyar and another^. Wallis, C.J., who delivered the judgment of the Court held 
that where there are successive adjudications in insolvency by two Courts, all the 
property of the insolvent vests in the Official Assignee appointed by the' Court in 
which the prior adjudication was made and it will not be divested from him by the 
stibsequent adjudication of the other Court, even if the later adjudication be based 
on acts of insolvency committed earlier in date than those upon which the prior 
adjudication was made. It is true that in that case both the competing orders of 
adjudication had been passed by the High, Courts in proceedings whifch 
were governed by the provisions of the Presidency Act. But the -principle 
which was enunciated by Wallis, G. J., in dealing with that case'would apply as much 
to the present case where the competing adjudication orders. have been passed 
under the provision of the Presidency and the Provincial Acts respectively. “ 'i he 
provision in section 17 observed Wallis, C.J., ‘^that on the making of an order 
of adjudication the property shall vest in the Official Assignee is express, and there 
is no provision in the Act divesting the property so vested in that Official Assignee 
and transferring it to another Official Assignee under a later adjudication ” (p. 125). 
Section 51 like section 28 (7) is really intended to enable the Official Assignee or 
the Official Receiver to recover property from third parties and it is with that object 
that the said provisions prescribe the doctrine of relation back. The said_ doctrine 
is not intended to divest the property which has already vested in the Official Assig- 
nee by virtue of an order of adjudication and vesting it in another Official Assignee 
or Official Receiver. As Dicey ^ has observed, the property to be vested in the 
Court Officer under the Insolvency Law “ must be in strictness property of the 
bankrupt. Property which once belonged to the bankrupt, if it has before the 
commencenaent of the bankruptcy become already vested in some other person, 
e.g., the trustee under a Scottish bankruptcy, is not the property of the bankrupt, 
and does not vest in the trustee under the English bankruptcy,” Therefore, in 
dealing with the present dispute, we must .proceed on the. basis that ffie property 
of the firm has vested in the Official Assignee at Bombay and the Bombay High 
Court is entitled to deal with all matters arising in respect of the insolvency of the 
firm. , . 

— ^ ^ — — — - — — 
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The High Court of Andhra Pradesh has held that the application made by 
the Official Assignee does not meet the requirements of section 77 of the Provincial 
Act ; and so, it has set aside the order passed by the District Court directing the 
transfer of the assets and account books to Bombay. Section 77 of the said Act 
lays down that Courts should be auxiliary to each other, and it provides that all 
Courts having jurisdiction in insolvency and the officers of such Courts respectively, 
shall severally act in aid of and be auxiliary to each other in all matters of insolvency ; 
and if adds that an order of a Court seeking aid with a request to another of the 
said Courts shall be deemed sufficient to enable the latter Court to exercise, in 
regard to the matters directed by the order, such jurisdiction as either of such Courts 
could exercise in regard to similar matters ivithin their respective jurisdictions. 
Substantially, the same provision is contained in section 126 of the Presidency Act. 
According to the High Court, an application made by the Official Assignee cannot 
be said to be a request made by the Bombay High Court to the District Court at 
Bellary, and unless a request is made as required by section 77 of the Provincial 
Act, the Bellary Court should not have acted upon the application made by the 
Official Assignee. In our opinion, this view is substantially correct in so far as the 
construction of section 77 is concerned. Section 77 lays down the procedure 
whereby one Court can make a request to another Court, and in that behalf it 
provides that considerations of decorum and courtesy require that the request 
should be made by the Court itself and not by its officers. Therefore, if the Bom- 
bay High Court had to make a request to the Court at Bellary under section 77, it 
would have been necessary for the said High Court to make an order in that behalf 
and follow it up by a letter of request addressed to the District Court at Bellary, 
vide In re L. King & Co.^. 

The difficulty in accepting the conclusion of the High Court that the District 
Court at Bellary should not have allowed the Official Assignee’s application however 
arises from the fact that the said application does not purport to have been made 
and is, in fact, and, in law, not made under section 77. It will be recalled that the 
order passed by the District Court at Bellary on 1 3th December, 1 950 calling upon 
the Official Receiver to move the Bombay High Court for annulment of its adjudi- 
cation order had not been complied with by the said Receiver, and so, the principal 
object of the Official Assignee in making the subsequent application was to invite the 
attention of the Court to the failure of its officer to comply with the order already 
passed and to request the Court to transfer the assets and books of account of the 
firm to Bombay. The Official Assignee, in substance, contended that since the 
earlier order of the Court had not been complied with, the last operative portion 
of the order should be enforced and transfer made as requested by him. W e have 
already noticed that meanwhile the Official Receiver moved the Bombay High 
Court without success, and before the District Court finally dealt with the Official 
Assignee’s application, the said earlier order became fully operative. Therefore, 
the order passed by the District Court directing the transfer of the assets and account 
books of the firm to Bombay, was, in a sense, a coroUary to the earlier order passed 
by it on 13th December, 1950. That being the nature of the proceedings taken 
by the Official Assignee before the District Court, it is inappropriate to hold that 
section 77 of the Provincial Act came into play and it had not been complied with 

Dealing with this aspect of the matter, the High Court was inclined to take 
the view that the earlier order was not a final order and did not amount to res judicata 
between the parties. In our opinion, this view is erroneous. The said order was 
passed in proceedings to which the respondents were parties, and so far as the 
District Court was concerned, it dealt with the whole of the dispute then pending 
betiveen the Official Assignee and the respondents. In terms, the order had provided 
that if the Bombay High Court decided that the assets and effects of the insolvent 
should be administered from Bombay, the said assets and account books should be 
handed over to the Official Assignee at Bombay, and so, there can be no doubt 
that the said order was complete and final. In view of the subsequent events. 
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the said order became effective and the Official Assignee was entitled to request 
the District Court to act upon it and send the assets and account books and 
documents to Bombay. We must accordingly hold that the High Court was in 
error in reversing the order of the District Court and directing instead that the 
insolvency i-roceedings in so far as they related to the dispute between the 
Official Assignee and the respondents should be tried at Kurnool. It would be 
noticed that when the Official Assignee moved the District Court by his second 
application, he was really claiming that the assets of the insolvent should be 
transferred to him because they had vested in him already, and he wanted that 
the claim made by the respondents has to be tried between him and them and 
that can be done by the Bombay High Court which had passed an adjudication 
order under scctiorr 1 7 of the Presidency Act. This aspect of the matter does' 
not appear to have been properly placed before the High Court. 

Mr. Ram Reddy, for the respondents, however, contends that though the 
Bombay High Court may be the principal Court entitled to deal with the insolvency 
proccedirrgs against the firm, the subsidiary question raised by tire respodents 
cart nevertheless be tried by the District Court at Bellary. This argument is based 
mainly on grounds of convenience of parties. We do not propose to express any 
opinion on this point in the present appeal. We are satisfied that the assets wliich 
have been ordered by the District Court to be transferred to Bombay include the 
amounts allowed to be rvithdrawn by the respondents on conditions imposed by 
the District Court in that behalf. If the respondents desire that their claim to 
the said amount should be tried by the Bellaiy Court on 'grounds of convenience, 
it is open to them to make arr application to the Bombay High Court in tliat behalf. 
The entire insolvency proceedings against the firm must be tried by the Bombay 
High Court. It would, however, be open to the Bombay High Court to allow the 
dispute between the respondents and the Official Assignee to be tried by the Bellary 
Court if it came to the conclusion that it would be convenient, fair and just to adopt 
such a course. Therefore, we will not dir ect the r espondents to re-deposit the amount 
in the Bellary Court with interest accrued due because we propose to allow the 
respondents liberty to make an application in that behalf to the Bombay 
High Court withirr two months from to-day. If the Bombay High Court accepts 
their plea and orders that the dispute between the respondents atrd the Official 
Assigiree should be tried at Bellary, the said High Court may also decide whether 
the amount already withdrawn by the respondents should be re-deposited before 
the said dispute is disposed of, or only after it is decided against them. That 
is a matter which would be in the discretion of the Bombay High Court. If, how- 
ever, the respondents do not make an application to the Bombay High Court 
within two months, they will have to re-deposit the entire amount in Bellary 
Court and the sard Court wall thereupon transfer the said amount to the Bombay 
High Court to be dealt with in accordance with the provisions of the Insolvency 
Law. We ought to add that Mr. Ram Reddy has conceded, and we think, 
rightly, that if the Bombay High Court allows the matter in dispute faetryeen the 
respondents and the Official Assignee to be tried in the District Court, it should 
be so tried not in the District Court of Kurnool but in the District Court of 
Bellary. 

In the result, the appeal is allowed, the order passed by the High Court is set 
aside and that of the District Court restored with the modification in respect of 
the amount withdrawn by the respondents, as indicated above. The appellant 
will be entitled to his costs from the respoiidents throughout. 

V.S. 
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